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GILMER'S  LEGATEES  vs.  GILMER'S  EXECUTORS. 

[BUiL  IN  EQUITT  TO   OBTAIN  JUDICIAL   CONSTKUCTION   OF   WILL.] 

1.  'Bequest^  what  is  general  legacy. — A  bequest  in  these  words,  "I  give  to  my 
brother,  T.  L.  G.,  twenty  thousand  dollars  in  Confederate  States  bonds," 
is  a  general,  and  not  a  specific  legacy,  even  though  the  testator  have  at 
the  time  of  making  the  will,  bonds  of  that  class,  in  quantity  equal  to, 
or  greater  than  the  legacj'  given.  This  fact  may  be  ground  for  an  ar- 
gument, and  combined  with  other  circumstances,  may  lead  to  the  con- 
clusion that  a  specific  legacy  was  intended,  but  can  not  of  itself  change 
the  class  of  legacies  from  general  to  specific. 

2.  Same  ;  in  Confederate  bonds. — The  said  bonds  of  the  Confederate  States, 
having  become  utterly  worthless,  the  legacy  given  in  said  clause  of  the 
will  fails,  and  the  legatee  takes  nothing  on  account  thereof. 

3.  Same  ;  general  and  specific. — A  bequest  to  E.  6.,  of  a  specified  amount 
of  certain  bonds,  which  the  testator  held,  is  a  specific  legacy,  and  should 
be  paid  out  of  bonds  of  the  estate  of  the  specified  character,  without 
abatement.  But  a  bequest  to  one  ' '  of  five  thousand  dollars  in  railroad 
bonds, "  is  a  general  legacy,  and  if  there  is  any  deficiency  of  the  kind 
of  bonds,  must  be  supplied  out  of  the  general  assets  of  the  estate. 

4.  Same  ;  ademption  of. — Where  the  testator  gave  to  a  legatee  under  the 
will,  a  certain  amount  in  notes,  in  which  said  legatee's  note  was  included, 
and  at  the  time  of  making  the  will  the  testator  held  the  note  on  said 
legatee,  and  afterwards  and  before  his  death,  gave  it  to  him,  the  legacy 
will  be  abated  by  the  amount  of  the  note  thus  given  to  the  legatee. 

6.  Same. — A  bequest  to  P.  O.  H.,  "of  ten  thousand  dollars  in  notes,  or 
Confederate  States  bonds,  at  the  option  of  my  executors,"  vests  in  the 
executors  a  discretion,  which  the  courts  will  not  interfere  with,  and 
Confederate  States  bonds  being  worthless,  such  legacy  must  fail  at  the 
option  of  the  executors. 
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6,  Same. — A  bequest  to  J.  W.  A. ,  "  of  six  thousand  dollars,  to  be  taken 
in  notes  and  Confederate  States  bonds,  proportioned,  at  the  discretion 
of  my  executors,"  is  to  be  paid  in  notes  to  such  an  extent  as  the  execu- 
tors may  determine. 

7.  Same. — A  bequest  for  the  erection  of  monuments  to  the  memory  "  of 
Gen.  S.  J.,  of  Va.  and  Col's.  T.  C.  and  B.,  of  Ga."  is  valid  ;  but  a  be- 
quest for  "assisting  to  raise  monuments  to  the  memory  of  all  other 
officers  and  soldiers  from  the  State  of  Alabama,  who  distinguished 
themselves,  or  those  who  have  died  from  wounds,  or  were  killed  in  de- 
fense of  their  country,  in  the  present  war  between  the  United  States 
and  the  Confederate  States, "  is  void  on  account  of  the  impossibility  of 
its  performance. 

Appeal  from  the  Chancery  Court  of  Montgomery. 
Heard  before  the  Hon.  N.  W.  Cocke. 

The  bill  in  this  cause  was  filed  on  the  12th  of  April, 
1866,  by  Benajah  S.  Bibb,  and  Jeflferson  Falkner,  as  exe- 
cutors of  the  last  will  and  testament  of  William  B.  S. 
Gilmer,  deceased,  and  sought  a  judicial  construction  of 
some  of  the  clauses  of  the  will  of  said  testator.  Said 
Gilmer  died  about  the  5th  day  of  January,  1865,  at  his 
residence  in  Chambers  county  in  this  State,  having  made 
and  published  his  last  will  and  testament,  which  was  admit- 
ted to  probate  in  the  probate  court  of  Chambers  county, 
on  the  24th  March,  1865,  and  letters  testamentary  were 
duly  issued  by  said  court  to  the  above  named  executors  ; 
the  other  persons  mentioned  in  said  will  as  executors,  hav- 
ing dechned  to  act.  The  clauses  of  said  will,  which  it  is 
necessary  to  notice,  are  the  following  :  "  Item  2d,  I  give 
and  bequeath  to  my  beloved  wife,  Elizabeth  Gilmer,  *  *  * 
*  *  three  hundred  shares  of  the  stock  which  I  hold  in 
the  Montgomery  and  West  Point  Kailroad,  and  tioenty-Jive 
thousand  dollars  of  the  bonds  which  I  hold  in  the  railroad 
companies,  payable  at  "the  Georgia  Railroad  Bank,  or  at  the 
Central  Bank  of  Montgomery,  Alabama,"  dtc.  "Item  7th, 
I  give  to  my  brother  Thomas  L.  Gilmer,  twenty  thousand 
dollars  in  Confederate  States  bonds."  "  Item  8th,  I  give 
to  my  sister-in-law,  EUza  F.  Gilmer,  five  thousand  dollars 
in  railroad  bonds."  "  Item  12th,  I  give  to  my  friend  Wil- 
liam J.  Adams,  twelve  thousand  dollars  in  notes,  in  which 
his  own  is  to  be  included."     "Item  13th,  I  give  to  my  friend 
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P.  O.  Harper,  ten  thousand  dollars  in  notes,  or  in  Confed- 
erate States  bonds,  at  the  option  of  my  executors  herein- 
after named."  "Item  16th,  I  give  to  my  friend  John  W. 
Akers,  for  the  use  of  his  three  children,  by  his  first  marriage, 
six  thousand  dollars  to  be  taken  in  notes,  and  Confederate 
States  bonds,  proportioned,  at  the  discretion  of  my  execu- 
tors." 

All  the  legatees  and  devisees  under  said  will  were  made 
parties  defendant  to  said  bill,  as  also  were  the  heirs  and 
distributees  of  said  Gilmer,  who  were  not  legatees  or  de- 
visees under  the  will.  It  was  admitted  that  there  were 
but  thirty-four  thousand  dollars  of  railroad  bonds  left  by 
said  testator,  and  that  the  testator  bequeathed  forty  thousand 
of  such  bonds.  The  other  facts  of  the  case  will  sufficiently 
appear  from  reading  the  opinion  of  the  court. 

The  cause  was  submitted  to  the  chancellor,  at  the  fall 
term,  1866,  of  said  chancery  court,  on  the  pleadings,  testi- 
mony, and  admissions  of  the  parties,  and  decrees  pro  con- 
fesso,  and  on  the  25th  May,  1867,  he  rendered  his  decree. 
From  this  decree,  the  appellants,  who  are  legatees  under 
said  will,  appealed  to  this  court,  and  assigned  the  follow- 
ing errors  : 

1.  The  court  below  erred  in  the  decree  rendered. 

2.  The  court  erred  in  holding  each  of  the  legacies  given 
to  the  appellants  by  the  will  of  testator,  W.  B.  Gilmer,  to 
be  specific. 

3.  The  court  erred  in  holding  that  legacies  of  the  railroad 
bonds  to  Spense  and  Muse,  were  specific. 

4.  The  court  erred  in  the  instructions  given  to  the  execu- 
tors to  execute  and  carry  out  the  said  will,  as  shown  by 
the  decree  rendered. 

5.  The  court  erred  in  deciding  that  the  legacy  to  E.  H. 
Muse  should  not  be  paid,  on  the  ground  that  there  were 
not  enough  railroad  bonds  to  pay  him,  but  if  the  legacies 
of  so  many  dollars  in  railroad  bonds  to  Mrs.  Gilmer,  Muse, 
and  Spence,  were  specific,  then  if  the  testator  did  not  have 
enough  to  pay  all,  they  should  have  proportionately  abated. 

Thomas  L.  Gilmer  appeared  by  counsel,  and  assigned 
upon  the  record  the  following  errors : 
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1.  The  court  below  erred  in  its  final  decree,  as  to  said 
Thomas  L.  Gilmer. 

2.  It  erred  as  to  said  Thomas  L.  Gilmer,  in  the  construc- 
tion of  said  last  will  and  testament,  and  in  the  directions 
given  in  its  said  decree. 

W.  H.  Barnes,  for  appellants. — 1.  The  questions  raised 
by  this  record,  so  far  as  appellants  are  concerned,  are 
principally  whether  the  legacies  given  to  appellants  are 
specific  or  general.     The  general  words  used  in  the  will 

areas  follows  :  "I  give  to  my  friend ten  thousand  dollars 

in  Confederate  treasury-notes."  We  contend  that  the 
legacies  in  such  words  as  above  are  not  specific,  and  rely 
on  the  following  authorities. — Tift  v.  Porter,  4  Selden's  N. 
Y.  Kep.  516 ;  Davis  v.  King,  1  Iredell's  Eq.  Rep.  309  ;  Ro- 
per on  Legacies,  206,  207,  212  ;  SiUy  v.  Perry,  7  Veasy, 
Jr.  520 ;  Wilson  v.  Brownitt,  6  Veasy,  Jr.  180  ;  Robinson  v. 
Adison,  2  Beav.  515  ;  Bouv.  Dictionary,  Vol.  2,  p.  17  ;  Perry 
V.  Maxwell,  2  Dev.  Eq.  488 ;  Giddings  v.  Stetcart,  16  N.  Y. ; 
Myer  v.  Myer,  33  Ala.  85.  The  courts  always  hold  legacies 
general  instead  of  specific,  whenever  it  can  be  done  with- 
out doing  violence  to  the  will ;  in  other  words,  they  incline 
to  favor  the  holding  of  legacies  general  rather  than  specific. 
The  words  used  in  the  legacies  given  to  these  appellants, 
do  not  specify  and  point  out  any  particular  property,  so  as 
to  distingish  it  from  all  others.  In  the  case  of  the  railroad 
bonds,  it  was  shown  that  the  testator  had  only  thirty-four 
thousand  dollars  in  bonds,  when  the  amount  given  away 
was  forty  thousand.  This  is  an  evidence  to  show  that  the 
legacies  given  in  the  said  bonds  were  not  specific.  There 
are  no  words  going  to  show  any  description  of  the  bonds, 
such  as  "  my  bonds,"  or  "  the  bonds  I  possess,"  but  may 
include  bonds  which  the  testator  may  afterwards  acquire, 
as  well  as  any  that  he  then  had. 

2.  On  the  ademption  of  a  legacy  given  to  a  child,  and 
afterwards  an  advancement  to  the  amount  so  given,  there 
seems  to  be  a  distinction  between  bequests  to  children  and 
strangers.  The  law  makes  a  presumption  of  satisfaction 
against  the  child,  but  it  does  not  against  a  stranger. — 16  N. 
Y.   (2  Smith's)  Rep.  34. 
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EiCE,  Semple  &  GoLDTHWAiTE,  for  Thomas  L.  Gilmer. — 
1.  "  The  leading  principle  of  the  case,  (like  the  present)  is, 
that  when  the  testator  bequeaths  a  sum  of  money,  or, 
which  is  the  same  thing,  a  life  annuity,  in  such  a  manner 
as  to  show  a  separate  and  independent  intention  that  the 
money  shall  be  paid  to  the  legatee  at  all  events,  that  inten- 
tion will  not  be  permitted  to  be  overruled,  merely  by  a 
direction  in  the  will  that  the  money  is  to  be  raised  in  a 
particular  way,  or  out  of  a  particular  fund." — Pierpont  v. 
Edwards,  25  New  York  Eep.  131. 

"It  may  be  difl&cult  in  some  of  the  reported  cases  to  dis- 
cover the  evidence  of  that  separate  and  independent  inten- 
tion which  the  court  has  ascribed  to  a  testator  rather  than 
allow  the  objects  of  his  bounty  to  be  disappointed ;  but  I 
understand  the  principle  of  all  the  decisions  to  be  that  which 
is  relied  upon  by  Sir  T.  Plumer,  in  3Iann  v.  Copland,  2 
Madd.  223,  and  is  expressed,  I  think,  with  sufficient  dis- 
tinctness by  Lord  Macclesfield,  in  Savile  v.  Blacket,  1  P. 
Wms.  778." — Dickin  v.  Edwards,  4  Hare,  (30  Eng.  Chancery 
Eep.)  276. 

In  arriving  at  this  intention,  the  court  is  authorized  to 
look  at  the  circumstances  attending  the  execution  of  the 
will,  and  to  put  itself  as  far  as  possible  in  the  position  in 
which  the  testator  then  was,  and  to  view  every  thing  which 
had  any  relation  to  the  will,  as  he  then  viewed  it. 

Amongst  other  things,  the  court  must  notice  the  follow- 
ing, that  the  testator  was  an  aged  and  wealthy  man,  with 
an  aged  wife,  without  any  descendant  or  hope  of  descend- 
ant ;  that  at  the  time  he  made  the  will,  he  had  an  evident 
faith  in  the  value  of  Confederate  issues ;  that  he  did  not 
contemplate  their  becoming  valueless ;  that  Thomas  L. 
Gilmer  was  the  brother  and  heir  of  the  testator ;  that  beyond 
doubt,  the  testator  had  a  positive  and  independent  intention 
that  this  brother  and  heir  should  have  and  enjoy  the  sub- 
stance of  the  testator's  bounty,  at  all  events,  "  the  particu- 
lar property  out  of  which  it  was  io  be  paid  being  a  secon- 
dary thought." — Mann  v.  Copland,  2  Madd.  226. 

J.  Falkner,  contra. — 1.  The  testator's  estate  consisted  in 
a  great  degree  in  Confederate  States  bonds  and  notes  of 
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the  Confederate  States.  These  securities,  at  the  date  of 
the  will,  were  of  very  considerable  value,  and  as  the  inten- 
tion of  the  testator  is  to  govern  in  the  construction  of 
the  will,  and  that  intention  is  to  be  ascertained  from  the 
circumstances  surrounding  him  at  the  time,  as  well  as  from 
the  will  itseK,  that  class  of  legacies  payable  in  those  securi- 
ties are  specific  and  can  not  be  paid  in  anything  else,  with- 
out defeating  what  was  his  evident  intention. 

2.  The  case  of  Mann  v.  Copland,  2  Maddox,  223,  is  very 
different  from  this  case.  In  that  case,  the  testator  be- 
queaths the  ten  pounds,  and  then  directs  how  it  shall  be 
paid ;  and  if  that  fails,  then  to  have  two  hundred  pounds 
secured  out  of  two  thousand  pounds,  "navy,"  &c.  The  court 
there  held,  that  it  was  the  intention  of  the  testator  that 
the  legatee  should  have  the  legacy,  and  that  the  manner 
of  paying  it  was  merely  directed.  But  here  the  tes- 
tator says,  I  give  so  much  in  certain  funds,  which  he  then 
had,  and  also  had  at  the  time  of  his  death,  so  it  would 
seem  to  have  been  his  intention  to  have  paid  it  in  the  specific 
funds  mentioned  and  in  nothing  else.  These  funds  were 
of  value  not  only  at  the  date  of  the  will,  but  also  at  the 
date  of  his  death.  In  the  case  of  Savile  v.  Blucket,  1  P. 
Williams,  778,  the  fund  failed  entirely  ;  but  in  this  case, 
the  Confederate  securities,  which  are  the  specific  legacies, 
were  of  value  both  at  the  date  of  the  will  and  at  the  death 
of  the  testator,  at  which  time  the  legacies  took  effect. 
The  case  of  Dickin  v.  Edwards,  30  Eng.  Ch.  Rep.  273,  is  an 
authority  in  favor  of  the  view  taken  by  the  chancellor  in 
the  court  below,  and  does  not  support  the  argument  of 
appellants. — Tift  v.  Porter,  4  Selden's  N.  Y.  Rep.  516,  is 
on  the  subject  of  specific  and  general  legacies.  It  is,  how- 
ever, contended  that  the  question  did  not  really  arise  in 
that  case,  as  it  was  not  necessary  to  have  been  decided. 
It  seems  to  me,  however,  that  the  opinion  of  the  minority 
of  the  court  is  really  the  law  upon  the  question  presented. 
And  I  think  that  none  of  the  cases  on  appellant's  briefs  are 
sufiicient  to  overturn  the  opinion  of  the  chancellor,  espe- 
cially when  the  twenty-third  clause  of  the  will  is  considered 
in  connection  with  these  several  legacies.  The  case  of 
Myer  v.  Myer,  33  Ala.  85,  it  seems  to  me,  is  an  authority  in 
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favor  of  the  decision  of  the  chancellor.  It  will  be  remem- 
bered, however,  that  in  all  the  cases  referred  to  by  the  coun- 
sel for  appellants,  the  authorities  do  not  apply  in  this 
case.  Here  the  testator  gives,  say  to  Thomas  L.  Gilmer, 
twenty  thousand  dollars  in  Confederate  btates  bonds.  These 
bonds  were  of  some  value  when  the  legacy  vested,  and  the 
executors  have  all  the  time  been  ready  to  pay  over  the 
identical  bonds  left  by  testator,  and  are  still  ready,  and 
they  on  their  face  purport  to  be  $20,000,  and  certainly  the 
executors  cannot  be  required  to  go  beyond  the  directions 
of  the  bequest.  That  thiese  legacies  are  specific,  see  Lead- 
ing Cases  in  Eq.,  vol.  2,  part  1,  pages  351  to  356  inclusive, 
(top  page). 

2.  That  the  legacy  to  W.  J.  Adams  is  adeemed  'pro 
tanto  by  handing  him  his  note. — See  Leading  cases  in  Eq., 
vol.  2,  part  1,  (top  page,)  346  to  357;  Ashhurn  v.  31cGuire, 
which  is  the  leading  case  on  this  question  ;  see  also  same 
book,  356  ;  Walton  v.  Walton,  ExW.,  7  Johnson's  Chancery 
Eep.  258. 

A.  J.  WALKER,  C.  J.— The  executors  of  William  B. 
S.  Gilmer,  deceased,  filed  the  bill  in  this  case  for  the  pur- 
pose of  obtaining  a  construction  of  some  of  the  clauses  of 
the  will  of  their  testator.  We  will  examine  the  legacies  of 
controverted  and  doubted  construction  in  classes,  formed 
upon  an  identity  of  the  questions  involved. 

1.  The  seventh  item  of  the  will  affords  an  exact  exam- 
ple of  several  legacies,  all  of  which  will  be  grouped  into 
the  class  which  we  will  first  consider.  The  language  of  that 
item  is  as  follows  :  "  I  give  to  my  brother  Thomas  L.  Gil- 
mer, twenty  thousand  dollars  in  Confederate  States  bonds." 
In  this  class  are  included  the  legacies  to  Jane  Dozier  and 
Sophia  Ann  Meriwether,  and  Sally  Pyron  and  H.  Powers, 
in  the  10th  item  ;  and  the  legacy  to  Elliott  H.  Muse,  of 
"  five  thousand  dollars  in  Confederate  bonds,"  in  the  20th 
item ;  and  to  William  D.  McCurdy,  of  five  thousand  dollars 
in  Confederate  States  bonds,  in  the  17th  item.  What  is 
the  construction  of  these  bequests,  and  what  is  the  duty  of 
the  executors  in  reference  thereto  ? 

Legacies  are  general,  demonstrative  or  specific,  "  and 
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each  is  distinguished  from  the  other  by  the  incidents  which 
the  law  attaches  to  them  respectively.  A  specific  legacy  is 
the  bequest  of  a  particular  thing  or  money  specified  and 
distinguished  from  all  others  of  the  same  kind.  A  demon- 
strative legacy  is  where  the  thing  or  money  is  not  specified 
and  distinguished  from  all  others  of  the  same  kind,  but  a 
particular  fund  is  pointed  out  for  its  payment.  A  general 
legacy  is  one  of  quantity  merely,  and  includes  all  cases  not 
embraced  in  the  two  other  classes." — Myer  v.  Myer,  33  Ala. 
Kep.  85. 

The  question  whether  the  bequest  to  Thomas  L.  Gilmer 
of  "twenty  thousand  dollars  in  Confederate  States  bonds,"  is 
a  specific  or  general  legacy,  will  be  resolved  by  an  inquiry 
at  first  restricted  to  the  legal  effect  of  the  language  isolated 
from  the  context  and  unaffected  by  extrinsic  circumstances, 
and  then  as  influenced  by  the  context  and  circumstances, 
which  it  is  permissible  to  consider.  Do  the  words  then 
standing  alone  designate  any  particular  bonds  "  specified 
and  distinguished  from  all  others,"  and  do  they  therefore 
constitute  a  specific  legacy  ?  It  is  most  obvious  that  they 
do  not.  A  compliance  with  it  is  accomplished  by  the  pay- 
ment in  any  Confederate  bonds,  and  there  is  no  implication 
deducible  from  it  that  the  payment  should  be  in  any  par- 
ticular bonds  of  the  class.  If  a  testator  gives  "  my  diamond 
ring,"  "  my  thousand  dollars  of  stock,"  "  my  black  horse," 
or  "  a  thousand  dollars  contained  in  a  particular  bag,"  or 
"  owing  to  me  by  a  particular  person,"  the  thing  given  is 
individualized  and  specified  from  all  others  of  the  same 
class,  and  the  legacies  are  specific.  So  here,  if  the  legacy 
had  been  of  twenty  thousand  dollars  in  my  Confederate 
States  bonds,  or  out  of,  or  part  of  my  Confederate  States 
bonds,  the  legacy  would  have  been  specific.  An  extensive 
collation  of  the  cases  illustrating  and  sustaining  this  dis- 
tinction will  be  found  in  the  English  notes  to  the  case  of 
Ashburner  v.  McGuire,  2  L.  Cas.  in  Eq.,  3  Am.  Ed.,  m.  p.  p. 
239,  242,  and  in  the  American  Note,  top  p.  p.  500,  506,  and 
in  1  Roper  on  Legacies,  m.  p.  p.  204,  214.  Even  though 
the  testator  have  at  the  time  of  making  the  will  stock, 
annuity,  or  other  thing  bequeathed  in  sufficient  quantity, 
the  legacy  is  not  specific,  where  it  is  general  in  its  terms, 
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and  the  intention  to  make  it  specific  is  not  otherwise 
shown. — See  the  English  authorities  collected  in  the  Eng- 
lish note  to  Ashhurner  v.  McGuire,  2  L.  Cas.  in  Eq.,  m.  p. 
240 ;  1  Roper  on  Legacies,  m.  p.  p.  213,  214.  A  very 
strong  case  illustrative  of  this  proposition  is  Davis  v.  Cain, 
1  Iredell's  Eq.  304,  where  a  legacy  of  "  twenty-five  shares 
of  the  capital  stock"  of  a  bank  was  held  general,  notwith- 
standing the  testator  had  the  amount  of  stock  in  the  bank. 
2Y^  ^-  Porter,  4  Selden,  516,  is  a  case  to  like  effect,  hold- 
ing that  bequests  in  general  terms  by  a  testator  having 
360  shares  in  a  bank,  of  240  shares  to  one  and  of  120 
shares  to  another,  were  general  and  not  specific.  We  notice 
one  other  case  on  this  point.  In  Robinson  v.  Adison,  2 
Beavan,  515,  a  testator  having  15|  shares  of  a  particular 
canal  stock,  bequeathed  in  general  terms  without  referring 
in  words  to  his  stock,  5^  shares  to  one,  five  shares  to  another, 
and  five  to  another,  and  they  were  decided  not  to  be  specific 
bequests.  There  is  a  case,  however,  {Jeffreys  v.  Jeffreys, 
3  Atkyn's,  120,)  in  which  the  identity  of  the  amount  of 
stock  bequeathed,  with  the  amount  owned  by  the  testator, 
was  deemed  a  sufficient  ground  for  inferring  an  intention  to 
make  the  legacy  specific,  and  there  is  another  case,  {Avelyn 
V.  Wood,  1  Ves.  sen.  424,)  in  which  the  mere  circumstance  of 
the  testators  possessing  more  of  a  certain  species  of  annu- 
ity than  he  bequeathed,  was  deemed  sufficient  to  justify 
the  inference  of  an  intention  to  bequeath  so  much  of  the 
identical  stock  then  possessed.  But  these  cases  seem  to 
stand  alone,  and  are  not  sustained  by  the  current  of  Eng- 
lish and  American  decisions.  The  fact  that  the  testator 
has  at  the  making  of  his  will  of  that  which  is  given  in 
quantity  equal  to  or  greater  than  the  bequest,  is  ground  of 
an  argument,  and  combined  with  other  circumstances,  may 
lead  to  the  conclusion,  that  a  specific  legacy  was  intended, 
but  under  the  authorities,  and  the  established  inclination 
of  the  courts  to  regard  legacies  as  general  rather  than 
specific,  it  can  not  of  itself  change  the  class  of  legacies 
from  general  to  specific. 

2.  The  second  inquiry  is  whether  the  extrinsic  circum- 
stances, which  it  is  permissible  to  consider,  and  the  context 
show  the  intention  to  make  the  legacy  specific.    Here,  it 
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must  be  observed,  that  it  is  neither  averred  nor  proved, 
that  the  testator  had,  at  the  date  of  the  will,  Confederate 
States  bonds  sufficient  to  satisfy  the  various  legacies  to  be 
paid  in  them.  The  bill  alleges,  that  the  testator  had  a 
large  amount  of  such  bonds,  but  we  can  not  intend  in  favor 
of  the  pleader  that  the  amount  described  by  the  indefinite 
word  "  large"  exceeded  the  amount  of  such  legacies. 

The  chancellor,  (whose  opinion  deserves  to  be  compli- 
mented for  the  clear  conception  evinced  of  the  points  of 
the  case,)  thought  the  intention  that  the  legacies  of  Con- 
federate States  bonds  should  be  paid  out  of  particular 
bonds  of  that  description  possessed  by  the  testator,  was 
shown  by  the  23d  item  of  the  will.  That "  item,  after  ap- 
pointing the  executors  and  exempting  them  from  giving 
bond,  proceeds  as  follows  ;  "They,  [the  executors  J  are  only 
required  to  have  this  will  probated,  and  to  pay  off  all  my 
just  debts,  and  to  divide  the  land,  negroes,  notes,  &c.,  to  be 
given  off,  in  the  order  herein  named."  "&c."  it  is  contended, 
brings  within  the  scope  of  the  clause  all  the  bequests  of 
the  will,  and  that  the  clause  should  be  read  as  requiring  of 
the  executors  onlp  to  divide  the  assets,  and  that  the  import 
of  "  divide"  is  such  as  to  indicate  tMe  intention  that  the 
legacies  were  to  be  paid  in  specie  out  of  the  money  and 
property  possessed  by  the  testator.  This  position  can  not 
be  sound,  for  there  is  an  express  provision  for  the  sale  of 
cotton,  and  the  appropriation  of  ten  thousand  dollars  of 
the  proceeds  of  such  sale  to  the  erection  of  monuments  to 
the  memory  of  Gen.  Jackson  and  Col.  Cobb,  and  Col. 
Bartow,  and  for  the  appropriation  of  the  remainder  of  such 
proceeds,  together  with  the  residuum  of  the  estate,  to  raise 
monuments  to  the  memory  of  certain  officers  and  soldiers. 
It,  therefore,  cannot  be  that  the  duty  of  the  executors  in 
the  payment  of  legacies  is  restricted  to  the  division  of 
property  and  money  in  specie.  There  is  at  least  one  inter- 
pretation of  this  clause  which  would  be  more  satisfactory 
than  that  which  attributes  to  the  testator  a  design  to  make 
all  the  legacies  specific.  That  interpretation  is,  that 
"  divide"  was  an  expression  adopted  with  a  degree  of  in- 
accuracy not  unusual  in  wills  to  designate  the  duty  of  ap- 
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propriating  the  assets  of  the  estate  to  the  accomplishment 
of  the  testator's  purposes  as  declared  in  the  will  in  reference 
to  the  several  beneficiaries.  This  interpretation  is  strength- 
ened by  the  next  clause  of  the  same  sentence,  in  which  it 
is  directed,  that  two  of  the  executors  should  go  to  Arkansas, 
where  a  large  portion  of  the  estate  was  situated,  and  there 
not  merely  pay  debts  and  divide  property,  but  do  all  things 
"  necessary  to  be  done  in  order  to  carry  out  the  provisions 
of  "  the  will.  If  the  legacy  of  twenty  thousand  dollars  in 
Confederate  States  bonds  is  construed  in  reference  to  the 
other  provisions,  two  arguments  are  deduced  strongly  op- 
posed to  the  conclusion  that  the  testator  intended  to 
make  it  specific.  First,  there  are  several  legacies  where 
the  words  necessary  to  make  them  specific,  seem  to  have 
been  inserted  ex  industria,  thus  indicating  that  the  distinc- 
tion was  understood  and  observed.  Secondly,  legacies  of 
railroad  bonds  are  given  to  the  amount  of  forty  thousand 
dollars,  while  only  thirty-four  thousand  dollars  were  found 
after  the  testator's  death.  It  is  not  asserted  in  any  way, 
that  the  testator  had  more  of  such  bonds  at  the  date  of 
his  will  than  were  found  after  his  death.  It  may  be  as- 
sumed, therefore,  that  the  testator  bequeathed  six  thousand 
dollars  more  of  railroad  bonds  than  he  possessed.  Yet,  in 
language  not  distinguishable  in  legal  effect,  from  that  used 
in  the  class  of  legacies  we  are  considering,  he  bequeathes 
five  thousand  dollars  in  railroad  bonds  to  Samuel  Spence, 
and  the  same  amount  to  Elliott  H.  Muse  and  Eliza  E.  Gil- 
mer. These  legacies  can  not  possibly  be  considered  specific. 
They  are  general  by  the  terms  employed  to  give  them,  and 
no  intention  that  their  payment  should  be  restricted  to 
railroad  bonds  held  by  the  testator  can  be  inferred,  because 
the  testator  did  not  have  the  amount  of  bonds.  We  must 
give  to  the  legacies  in  Confederate  State  bonds  the  same 
construction  which  we  give  to  the  legacies  in  railroad  bonds 
couched  in  identical  words.  It  would  be  an  inconsistency, 
obvious  and  glaring,  to  interpret  the  same  language  differ- 
ently in  reference  to  the  different  classes  of  bonds.  And 
as  we  must  hold  the  legacies  payable  in  railroad  bonds 
above  specified  general,  so  we  must  hold  the  legacies  of 
Confederate  States  bonds  of  the  class  under  present  examin- 
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atioD.  We  must  understand  the  testator  to  have  used  the 
same  language  in  the  same  sense  in  different  parts  of  his  will. 
The  class  of  legacies  which  we  are  examining  are  in  our 
opinion  general  and  not  specific,  and  we  do  not  think  our 
conclusion  would  be  different,  if  it  had  been  shown  that 
the  testator  possessed  the  amount  of  Confederate  States 
bonds  requisite  to  satisfy  all  the  legacies  of  that  class. 

Having  ascertained  that  the  legacy  is  general,  by  which 
there  is  given  to  Thomas  L.  Gilmer,  "  twenty  thousand 
dollars  in  Confederate  States  bonds,"  (which  we  take  as  an 
example  of  the  others  of  the  same  class,)  it  is  now  to  be 
resolved  what  are  the  duties  of  the  executors  in  reference 
to  the  payment  of  that  legacy.  Confederate  States  bonds 
of  some  considerable  value  in  1863,  when  the  will  was 
made,  are  now  worthless.  To  save  the  interest  of  the  leg- 
atee from  utter  destruction  by  the  annihilation  of  the  value 
of  those  securities,  the  argument  is  made,  that  the  testator 
intended  at  all  events  that  twenty  thousand  dollars  should 
be  paid,  that  the  mode  of  payment  was  a  secondary  con- 
sideration, and  that  the  prescribed  securities  having  be- 
come worthless,  payment  must  be  made  in  current  money. 
This  argument  does  not  stand  the  test  of  examination. 
The  legacy  is  general,  not  specific,  as  we  have  seen.  It  is 
also  general,  not  demonstrative.  A  legacy  is  demonstra- 
tive when  it  is  general  in  its  nature,  but  a  particular  fund 
or  source  is  pointed  out  for  its  payment,  and  such  legacy 
failed  by  reason  of  the  failure  of  the  fund  pointed  out  for 
payment. — Myer  v.  Myer,  supra,  1  Roper  on  Leg.  198, 200 
2  Redfield  on  Wills,  462.  Here  the  legacy  is  general  with- 
out any  superadded  demonstration  of  the  fund  out  of  which 
it  was  to  be  paid.  It  is  a  legacy  of  twenty  thousand  dol- 
lars in  Confederate  States  bonds,  not  out  of,  or  to  be  paid 
from,  my  Confederate  States  bonds.  It  designates  the  ar- 
ticle in  which  payment  is  to  be  made,  not  the  source  or 
fund  from  which  the  means  of  payment'  are  to  be  derived. 
It  relates  to  the  instrument  of  payment,  not  to  the  means 
or  source  of  its  obtainment.  In  the  case  of  Pierpont  v. 
Edicards,  25  N.  Y.  Rep.  (11  Smith)  128,  the  legacy  was  of 
so  many  dollars  to  be  paid  "  out  of  the  income"  of  the 
testator's  estate.     The  court  found  in  the  phraseology  em- 
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ployed  and  in  the  extrinsic  circumstances,  evidence  of  a 
separate  and  independent  intention  that  the  money  should 
be  paid,  and  that  the  direction  of  payment  "out  of  the  in- 
come" was  simply  by  way  of  demonstration  of  the  source 
whence  the  means  of  payment  might  be  obtained.  Hence, 
the  legacy  was  held  to  be  demonstrative,  and  unaffected  by 
abatement  of  the  income.  So  also  in  the  other  three  cases 
cited  by  the  counsel  for  the  appellants,  (SaviUe  v.  Blacket, 
1  P.  Williams,  777,  and  Dickin  v.  Edivards,  30  English  Ch. 
273 ;  Mann  v.  Copland,  2.  Mad.  223,)  the  legacies  were 
demonstrative.  They  were  general  legacies  with  a  demon- 
stration of  the  fund  from  which  they  should  be  paid. — 
1  Roper  on  Legacies,  198.  Smith  v.  Lampton,  8  Dana,  69, 
sets  forth  very  pointedly  the  class  of*  demonstrative  lega- 
cies. The  bequest  in  that  case,  were  of  so  many  dollars 
in  bank  notes  of  a  certain  bank  '*  out  of  the  monies  of  that 
description  now  on  hand."  The  legacy  was  held  to  be 
demonstrative,  that  is,  general,  with  a  demonstration  of  the 
fund  out  of  which  it  was  to  be  paid.  The  point  is  thus 
decided  by  the  court.  "  Nothing  appearing  to  the  contrary, 
a  bequest  of  a  certain  sum  of  money  '  out  of  or  '  to  be 
paid  out  of '  a  designated  fund  or  note  or  bond,  or  a  be- 
quest of  stock  '  out  of '  a  greater  amount  of  like  stock 
has  been  generally  considered  a  demonstrative  legacy, 
pledging  a  particular  fund  as  a  collateral  security,  and 
being  as  to  that  security  merely  directory,  but  not  depend- 
ing for  its  validity  or  value  on  the  sufficiency  or  existence 
of  the  fund  thus  specially  dedicated  for  its  security." 

We  encounter  the  question  whether  the  legacy  of  twenty 
thousand  dollars  in  Confederate  States  bonds  is  to  be  satis- 
fied by  the  payment  of  such  bonds  to  the  value  of  twenty 
thousand  dollars,  or  to  the  amount  of  twenty  thousand 
dollars,  according  to  the  sums  called  for  upon  their  face. 
If  we  should  adopt  the  rule  which  prevails  in  this  State  in 
reference  to  contracts,  we  should  probably  decide  that  the 
latter  is  the  measure  of  payment. —  Williams  v.  Sims,  22 
Ala.  512  ;  Carlisle  v.  Davis,  7  A.  R.  42.  But  that  question 
has  not  been  argued  and  we  do  not  decide  it.  Under  either 
construction  the  legacy  fails.  If  the  legacy  gives  bonds 
to  the  amount  of  twenty  thousand   dollars,  counted  from 
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the  face  of  them,  the  legacy  is  worthless  and  fails. 
If  it  gives  such  bonds  to  the  value  of  twenty  thous- 
and dollars,  it  is  impossible  of  performance,  and  there- 
fore fails. — 1  Jar.  on  Wills,  H81,  682.  It  is  said  that 
the  legatee  here,  is  the  brother  and  one  of  the  heirs 
of  the  testator ;  that  it  was  natural  for  the  testator  to  pro- 
vide for  him  out  of  his  abundant  estate  ;  that  he  showed  his 
intention  to  do  so,  by  giving  a  legacy  in  a  certain  class  of 
bonds  when  they  were  of  value,  and  that  the  intention  of 
the  testator  will  be  defeated  under  our  decision.  It  must 
be  granted  that  the  intention  to  provide  for  the  legatee  is 
defeated  by  the  annihilation  of  the  value  of  the  bonds,  but 
it  is  not  for  a  court  employed  in  the  construction  of  a  will 
to  make  one  conformable  to  some  vague  conjecture  of  what 
the  testator  would  have  done,  had  he  survived  the  annihi- 
lation of  the  value  of  the  bonds.  It  is  only  our  province 
to  construe  or  declare  what  wills  mean.  We  conclude  this 
branch  of  the  case,  by  announcing  the  decision  that  the 
legacies  in  Confederate  bonds  herein  before  mentioned  fail, 
and  that  the  legatees  take  nothing  on  account  thereof. 

2.  The  second  class  of  legacies  to  be  construed  are  those 
in  railroad  bonds.  The  legacy  in  favor  of  Elizabeth  Gil- 
mer, in  the  second  item,  of  twenty-five  thousand  dollars  of 
certain  bonds  which  the  testator  held,  is  specific,  and  should 
be  paid  out  of  bonds  of  the  estate  of  the  specified  charac- 
ter without  abatement.  The  several  legacies  to  Eliza  F. 
Gilmer,  Samuel  Spence,  and  Elliot  H.  Muse,  mentioned  in 
the  8th,  I9th  and  20th  items,  "  of  five  thousand  dollars  in 
railroad  bonds,"  are  general  legacies,  and  are  to  be  paid  in 
full,  and  any  deficiency  for  that  purpose  in  the  quantity  of 
such  bonds  belonging  to  the  estate,  must  be  supplied  by 
the  executors  out  of  the  general  assets  of  the  estate.  This 
decision  is  supported  by  the  arguments  already  produced 
in  reference  to  the  legacies  in  Confederate  bonds. 

3.  A  third  question  applicable  to  a  single  legacy  arises 
under  the  12th  item  of  the  will.  By  that  item  there  is  be- 
queathed to  William  J.  Adams,  twelve  thousand  dollars  in 
notes,  in  which  his  own  is  to  be  included.  At  the  time  of 
making  the  will,  the  testator  held  a  note  on  the  legatee, 
and  afterwards  and  before  his  death  gave  it  to  him.     The 
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transfer  of  the  note  would  have  adeemed  the  legacy  to  that 
extent ;  a  fortiori  will  it  be  thus  far  adeemed  by  a  transfer  by 
.gift  to  the  legatee  ?— 2  Redfield  on  Wills,  528.  This  legacy 
must  be  abated  by  the  amount  of  the  note  given  by  the 
testator  to  the  legatee. 

4.  The  bequests  in  the  13th,  lith,  15th,  and  22d  items  of 
the  will  give  legacies  in  notes  or  Confederate  States  bonds, 
at  the  option  of  the  executors.  Confederate  States  bonds 
being  worthless,  these  legacies  must  fail  at  the  option  of 
the  executors.  The  courts  will  not  interfere  with  the  exer- 
cise of  a  discretion. — 2  Sugden  on  Powers,  161.  The  lega- 
tees are  not  entitled  to  payment  in  notes  unless  by  the 
choice  of  the  executors.  The  legacy  to  John  W.  Akers  in 
16tli  is  to  be  paid  in  notes  to  such  extent  as  the  executors 
may  determine. 

5.  The  bequest  for  the  erection  of  monuments  to  the 
memory  "  of  Gen.  StonewallJackson,  of  Yirginia,  and  Col's. 
Thomas  Cobb  and  Bartow,  of  Georgia,"  are  valid.  The 
bequest  "  for  assisting  to  raise  monuments  to  the  memory 
of  all  other  officers  and  soldiers  from  the  State  of  Alabama 
who  distinguished  themselves,  or  those  who  have  died  from 
wounds  or  were  killed  in  defense  of  their  country,  in  the 
present  war  between  the  United  States  and  the  Confeder- 
ate States,"  is  void  on  account  of  the  impossibility  of  its 
performance.  The  bequest  contemplates  the  erection  not 
of  a  single  monument,  but  of  monuments  to  the  memory  of, 
the  persons  described  taken  singly. — 2  Roper  on  Legacies, 
1238,  1244 ;  2  Redfield  on  Wills,  769,  832  ;  Potter  v.  Chapin, 
6  Paige,  639. 

Byrd,  J.,  concurs  in  the  conclusion  attained  by  the 
court,  but  as  to  some  of  the  questions,  does  not  concur  in 
the  reasoning  by  which  the  court  sustains  its  decision. 

Reversed  and  remanded. 
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OXFOED  IKON  COMPANY  vs.  SPKADLEY. 

[action  on  pbomissoky  note  against  makee.] 

1.  Corporation;  what  will  sustain  judgment  hy  default  against. — In  an  action 
against  a  corporation,  a  return  by  the  sheriflf  on  the  summons  and 
complaint,  that  he  had  executed  the  same  "by  delivering  a  copy  to  G. 
A.,  managing  agent  for  the  defendant,"  is  not  sufficient  to  sustain  a 
judgment  by  default. 

Appeal  from  Circuit  Court  of  Calhoun. 
Tried  before  the  Hon.  John  Henderson. 

This  suit  was  brought  by  the  appellee  against  the  appel- 
lant, and  was  commenced  on  the  16th  of  January,  1866,  by 
summons  and  complaint.  The  sheriff's  return  on  said  sum- 
mons and  complaint  was  in  these  words :  "  Came  to  hand 
same  day  issued  ;  executed  by  delivering  a  copy  to  Genatus 
Roberson,  managing  agent  for  the  defendant,  this  17th  day 
of  January,  1866."  The  following  is  a  portion  of  the  judg- 
ment entry  made  in  the  cause  in  the  court  below.  "  This 
day  came  the  plaintiff  by  his  attorney,  and  the  defend- 
ant being  solemnly  called,  came  not,  but  made  default;  and 
it  appearing  to  the  court  by  the  return  of  the  sheriff,  that 
the  summons  and  complaint  were  on  the  17th  January,  1866, 
executed  by  the  sheriff,  by  delivering  a  copy  of  the  same  to 
Genatus  Eoberson,  managing  agent  for  the  defendant,  it 
is  therefore  considered,"  &c.  The  appellant  sued  out  an 
appeal  to  this  court,  and  assigned  the  following  errors : 

1.  The  defendant  in  the  court  below  was  not  before  the 
court,  by  service  of  process  or  by  appearance. 

2.  The  record  does  not  show  service  on  any  person  liable 
to  be  served. 

3.  The  record  does  not  show  any  service  that  authorizes 
the  rendition  of  judgment. 


John  T.  Heflin,  for  appellant. 
Foster  &  Forney,  contra. 
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BYRD,  J. — This  case  must  be  reversed  upon  the  au- 
thority of  the  following  decisions  of  this  court. — Planters^ 
&  Merchants  Bank  of  HuntsviUe  v.  Walker,  Minor  391  ; 
Lyon  et  als.  v.  Lorant  &  Krebs,  AdmWs,  3  Ala.  151 ;  We- 
tumpka  &  Coosa  R.  R.  v.  Cole,  6  ib.  655. 

We  are  satisfied  that  a  mere  recital  in  the  judgment- 
entry  of  the  return  of  the  sheriff  does  not  relieve  this  case 
from  the  influence  of  the  decisions  cited.  Such  a  recital 
is  not  equivalent  to  a  judicial  ascertainment  of  the  facts 
necessary  to  sustain  the  judgment  by  default.  It  does  not 
appear  by  the  record  that  the  appellant  had  an  appearance 
entered  in  the  court  below. 

Judgment  reversed  and  cause  remanded. 


FRAZER'S  EXECUTORS  vs.  LEE. 

[Bllili  IN  EQUITY  TO   SET   ASIDE    SALE   BY   ADMINI8TEATOB.] 

1.  When  answer  to  iillin  Chancery  will  he  taken  as  true. — When  an  answer 
on  oath  is  not  waived  by  the  plaintiflf,  and  the  cause  is  heard  on  bill  and 
answer,  the  responsive  allegations  of  the  answer  are  to  be  taken  as 
true. 

S.  When  an  Administrator  may  purchase  at  his  own  sale. — An  administra- 
tor may  purchase  at  his  own  sale,  if  he  has  an  interest  in  the  estate, 
provided  the  sale  is  fairly  conducted  ;  but  if  he  has  no  interest  in  the 
estate,  he  stands  merely  as  an  ordinary  trustee,  and  his  purchase  is  lia- 
ble to  be  set  aside  at  the  option  of  the  beneficiaries  seasonably  expressed. 

Appeal  from  the  Chancery  Court  of  Montgomery. 
Heard  before  the  Hon.  N.  W.  Cocke. 

The  bill  in  this  case  was  filed  on  the  29th  November, 
1865,  by  William  Lee  and  James  Lee,  both  infants,  suing 
by  their  next  friend,  against  Allen  Frazer  and  Mildred  R. 
Frazer,  his  wife,  and  sought  to  have  set  aside  the  sale  of 
certain  real  and  personal  property.  The  material  allega- 
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tions  of  the  bill  were,  that  complainants  were  the  children 
of  John  H.  Lee,  who  being  an  inhabitant  of  the  county  of 
Montgomery,  in  this  State,  died  intestate,  some  time  in  the 
year  1860,  leaving  a  large  estate,  both  real  and  personal, 
and  that  their  mother,  said  Mildred  R.  Frazer,  (then  Lee,) 
took  out  letters  of  administration  and  qualified  as  admin- 
istratrix of  his  estate,  and  early  in  1862,  intermarried  with 
Allen  Frazer,  and  with  him  administered  on  the  estate  of 
said  John  H.  Lee,  deceased,  and  on  the  11th  December, 
1862,  sold  the  personal  property  of  said  estate,  and  duly 
reported  the  sale  to  the  probate  court  of  Montgomery 
county,  with  the  names  of  the  purchasers  and  the  prices  of 
the  articles  sold,  set  down ;  that  their  father  died  seized 
and  possessed  of  certain  lands,  particularly  describing 
them,  situated  in  said  county,  and  that  certain  lands  were 
assigned  to  their  mother  as  her  dower  interest,  and  that 
afterwards  the  residue  of  the  lands  belonging  to  their 
father's  estate,  was,  upon  the  petition  of  said  Allen,  as  ad- 
ministrator as  aforesaid,  sold  by  order  of  the  probate  court 
of  said  county,  for  a  division  between  said  complainants 
and  their  sister,  who  died  before  the  filing  of  this  bill,  being 
of  tender  age ;  and  said  lands  were  purchased  by  the  said 
Allen,  and  that  said  sale  was  afterwards  confirmed  by  said 
court ;  that  the  said  Allen  had  not,  at  the  time  of  said  sale, 
any  interest  whatever  in  said  lands,  either  in  his  own  right, 
or  in  the  right  of  his  wife,  and  that  the  sale  and  purchase 
thereof  by  said  Allen  was  a  fraud  upon  complainants- 
The  prayer  of  the  bill  was,  1st.  That  the  said  sale  of  the 
realty  be  set  aside,  and  that  an  account  of  rents  from  the  day 
of  sale  be  taken.  2d.  That  the  sale  of  personalty  in  each 
case,  in  which  said  Allen  was  purchaser,  be  set  aside,  and 
as  the  same  has  been  consumed,  or  greatly  impaired  by 
use  and  time,  that  he  be  held  liable  as  in  trover.  3d.  That 
the  administration  of  said  estate  be  removed  into  said 
chancery  court,  and  that  the  settlements  made  in  the  pro- 
bate court  be  set  aside  and  the  accounts  restated,  and  a 
prayer  for  general  relief.  An  answer  under  oath  was  not 
waived.  The  defendant,  Allen  Frazer,  in  his  answer  admit- 
ted substantially  the  above  allegations  of  the  bill,  except  a 
Blight  discrepancy  in  the  description  of  the  lands  sold  by 
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said  Frazer,  by  order  of  the  probate  court,  and  purchased 
by  him  ;  but  denied  that  said  sale  and  purchase  was  a  fraud 
upon  complainants  ;  and  insisted  that  he  acted  fairly  and 
honestly  in  each  and  every  sale  of  both  realty  and  personalty 
and  to  the  best  of  his  judgment ;  defendant  admitted  that  he 
had  no  interest  in  said  lands  at  the  time  of  the  sale,  except 
by  virtue  of  his  said  marriage  and  his  being  administrator 
of  said  estate.  There  was  a  decree  pro  confesso  against  Mil- 
dred E.  Frazer. 

The  chancellor  decreed,  that  the  sale  of  the  lands  de- 
scribed in  the  answer  of  Allen  Frazer  and  purchased  by 
him,  be  set  aside  and  annulled ;  that  the  register  ascertain 
the  annual  value  of  the  use  and  occupation  of  said  lands 
since  the  day  of  said  purchase  by  said  Allen  Frazer,  calcu- 
lating interest  upon  the  value  of  the  use  and  occupation  for 
each  year,  from  the  time  it  became  due,  and  that  the  ad- 
ministration of  the  estate  of  John  H.  Lee,  deceased,  be 
removed  into  said  chancery  court,  and  that  the  register 
take  and  state  the  account  and  proceed  with  the  settlement 
of  the  estate  according  to  law.  This  decree  was  rendered 
at  the  December  term,  1866,  of  said  court. 

On  the  20th  May,  1867,  W.  J.  Frazer,  John  A.  Frazer 
and  Jas.  F.  Frazer,  appeared  before  the  register  and  pro- 
duced letters  testamentary,  duly  granted  to  them  as  execu- 
tors of  the  last  will  and  testament  of  Allen  Frazer,  one  of 
the  defendants  in  this  cause,  and  adduced  satisfactory  evi- 
dence that  said  defendant  died  after  the  final  decree  in  said 
cause  had  been  rendered,  and  before  appeal  taken,  and  ap- 
plied for  an  appeal  to  this  court,  to  be  taken  by  them  as 
such  executors,  which  was  allowed  by  said  register,  and 
they  appeared  in  this  court  as  appellants  and  assigned  the 
final  decree  as  error. 

Rice,  Semple  &  Goldthwaite,  for  appellants. 
Elmore,  Keyes  &  Morissett,  contra. 

JUDGE,  J. — The  charge  of  fraud  in  the  sale  of  the 
lands  by  Allen  Frazer,  is  denied  by  the  responsive  allega- 
tions of  the  answer,  which  are  to  be  taken  as  true ;  the 
cause  having  been  heard  on  bill  and  answer  without  testi- 
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mony,  and  an  answer  under  oath  not  having  been  waived. 
(Code,  §  2902.) 

Frequent  adjudications  have  been  made  by  this  court, 
upon  the  question  of  purchases  by  executors  and  admin- 
istrators at  their  own  sales ;  and  the  rule  clearly  estab- 
lished by  them  is,  that  an  executor  or  administrator,  having 
an  interest  in  the  estate,  may  purchase  at  his  own  sale,  pro- 
vided it  is  fairly  conducted. — SaUmarsh  v.  Beene,  4  Por- 
ter, 283  ;  McLane  v.  Spence,  Adm'r,  6  Ala.  894 ;  McCartney 
et  at  V.  Calhoun,  17  Ala.  301 ;  Payne  v.  Turner,  36  Ala.  623. 

In  the  present  case,  it  is  alleged  in  the  bill,  and  admitted 
in  the  answer,  that  Frazer  had  no  interest  in  the  lands  sold, 
coupled  with  the  trust  which  devolved  upon  him  as  admin- 
istrator ;  and  this  leaves  him  standing  as  an  ordinary  trus- 
tee, who  has  purchased  at  his  oVn  sale. 

The  well  settled  rule  in  such  cases,  is,  that,  notwithstanding 
the  sale,  the  cestui  que  trust  may  still  look  upon  the  property 
as  bound  by  the  trust,  and  may  apply,  within  a  reasonable 
time,  to  have  a  re-sale,  without  showing  any  injury  to  his 
rights,  or  benefit  to  the  trustee. — Cunninghams  Andmrs  v. 
Eogers,  14  Ala.  147 ;  1  Story's  Eq.  317.  As  we  held  in 
Charles  v.  Duhmse,  29  Ala.  371,  "the  purchase  by  a  trus- 
tee at  his  own  sale,  is  simply  voidable,  at  the  option  of  the 
cestui  que  trust,  seasonably  expressed ;  and  it  is  totally  im- 
material that  the  trustee  has  acted  with  fairness,  and  made 
no  profit."  See  also,  Andreios  et  al.  v.  Hobson's  AdmW, 
23  Ala.  219. 

The  appellees  are  minors,  and  we  must  hold  they  have 
made  "seasonable  application"  to  set  aside  the  sale. 

There  is  no  error  in  the  decree,  and  it  is  affirmed. 
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DONALD,  ADM'R,  vs.  PORTIS,  ADM'R. 

[final  settlement  of  decedent's  estate.] 

1.  Widoui^a  right  to  dissent,  personal. — The  widows  right  to  dissent  from 
the  will  of  her  deceased  hushand,  (Code,  §1610),  is  personal  to  her, 
and  can  not  be  exercised  by  the  administrator,  in  the  event  of  her  death 
■within  the  twelve  months,  without  having  expressed  her  dissent. 

Appeal  from  the  Probate  Court  of  Dallas. 

In  the  matter  of  the  estate  of  Daniel  Enlon,  deceased  ; 
said  Enlon  died  in  the  spring  of  the  year  1848,  in  Dallas 
county,  leaving  a  last  will  and  testament,  which  was  ad- 
mitted to  probate  on  the  19th  day  of  July,  1858,  in  the 
probate  court  of  Dallas  county.  His  wife,  Nancy,  who  was 
a  legatee  and  devisee  under  said  will  and  executrix,  but 
who  never  qualified  as  such,  survived  him  ;  she  died  in  said 
county  in  1854.  After  several  administrators  of  the  estate 
of  said  Daniel  Enlon,  deceased,  had  been  appointed  and 
resigned,  Thomas  J.  Portis,  the  appellee  in  this  case  was 
appointed  in  the  year  1860,  the  administrator  with  the  will 
annexed  of  Daniel  Enlon,  and  qualified  as  such.  Nancy 
Enlon  also  left  a  will,  which  was  on  the  27th  March,  1854, 
duly  admitted  to  probate  in  the  probate  court  of  Dallas 
county,  appointing  John  C.  Chisholm  her  executor.  Said 
executor  resigned  his  trust,  and  on  the  17th  February,  1859, 
one  William  Johnston  was  duly  appointed  and  qualified  as 
administrator  de  bonis  non  with  the  will  annexed  of  the 
estate  of  said  Nancy,  and  on  the  same  day,  as  such  admin- 
istrator, filed  in  said  probate  court,  his  dissent  in  writing, 
from  the  will  of  Daniel  Enlon,  deceased,  and  said  dissent 
was  duly  entered  on  the  minutes  of  said  court.  In  June, 
1859,  said  William  Johnston  died,  and  on  the  24th  Novem- 
ber, 1859,  J.  G.  Donald,  the  appellant,  was  duly  appointed 
administrator  de  bonis  non  with  the  will  annexed  of  the 
estate  of  said  Nancy,  and  qualified  as  such.    It  appeared 
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that  said  Daniel  died  leaving  no  children  c  r  their  descend- 
ants, but  left  brothers  and  one  sister  and  their  descendants 
living.  On  the  1st  February,  1861,  said  Thomas  J.  Portis 
appeared  in  said  probate  court  and  made  a  final  settlement 
of  his  administration  on  the  estate  of  said  Daniel.  J.  G. 
Donald,  as  administrator  de  bonis  non,  &c.,  of  said  Nancy, 
appeared  by  attorney  on  said  settlement,  and  claimed  that 
as  such  administrator  he  was  entitled  to  one-half  of  the 
sum  ($15,293  14)  remaining  in  the  hands  of  said  Thomas 
J.  Portis,  for  distribution.  Issue  was  joined  on  this  claim, 
and  the  court  refused  to  allow  it,  and  said  J.  G.  Donald 
appealed  to  this  court.  This  was  the  only  point  raised  by 
the  assignments  of  error. 

Peters  &  Dawson,  and  Watts  &  Trot,  for  appellants. 
Alexander  White,  George  Gayle,  and  John  A.  Elmore, 
contra. 

A.  J.  WALKER,  C.  J. — It  is  understood  that  the  merits 
of  this  case  have  been  settled,  and  that  a  decision  upon  the 
question  of  reversal  or  affirmance  is  only  required  for  the 
purpose  of  adjudging  the  costs  of  this  court.  In  this  con- 
dition of  the  case,  the  cause  is  placed  in  our  hands  for 
decision,  without  argument,  brief,  or  statement  of  the  points 
arising  in  the  case.  We  have  examined  the  case  without 
any  of  the  usual  helps  in  our  investigation,  and  conclude, 
that  the  only  point  in  the  case  as  presented  is,  whether  the 
administrator  of  Mrs.  Nancy  Enlon  was  entitled  to  a  dis- 
tributive share  as  the  representative  of  the  widow  of 
Daniel  Enlon,  the  decedent,  from  a  decree  on  the  settle- 
ment of  whose  estate  the  appeal  is  taken.  The  decision  of 
this  question,  we  understand  from  the  record,  depends  upon 
the  other  question,  whether,  after  the  death  of  a  testator's 
widow,  her  administrator  can,  within  twelve  months  after 
the  probate  of  the  will,  dissent,  and  take  a  distributive 
share  instead  of  the  testamentary  provision.  This  ques- 
tion we  decide  in  the  negative,  upon  the  ground  that  the 
right  of  dissenting  from  the  will  of  a  deceased  husband, 
given  to  the  widow  by  our  statute,  is  personal  and  not  trans- 
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missible  to  her  administrator. — 2  Scribner  on  Dower,  468, 
480 ;  2  Redfield  on  Wills,  754  ;  Welsh  v.  Anderson,  28  Mis- 
souri, 293. 

Affirmed. 


LOCKHART  vs.  WYATT. 

[motion   for   new    TEIAIi    AFTEE    FINAL    JUDGMENT.] 

1.  When  appeal  does  not  lie. — An  appeal  does  not  lie  from  the  action  of 
circuit  court  on  a  motion  for  a  new  trial,  under  the  provisions  of  the 
act,  approved  February  11th,  1867.— (Eev.  Code,  §  2827.) 

Appeal  from  the  Circuit  Court  of  Perry. 

Tried  before  the  Hon,  R.  W.  Cobb,  as  special  judge, 
appointed  under  the  provisions  of  section  758  Revised  Code? 
in  consequence  of  the  incompetency  of  the  Hon.  John 
MooKE  to  preside. 

This  was  an  application  on  behalf  of  the  appellant  for 
a  new  trial,  and  was  made  at  the  fall  term,  1867,  of  the 
circuit  court  of  Perry,  under  the  acts  of  the  legislature, 
11th  February,  1867,  and  18th  February,  1867.— Pamphlet 
Acts,  392,  568  ;  Rev.  Code,  §  2827.  Wyatt,  the  appellee, 
Instituted  suit  against  the  appellant,  in  said  circuit  court, 
on  the  4th  April,  1861,  and  afc  the  fall  term,  1862,  recovered 
a  judgment  by  default  against  him,  for  a  large  amount. 
At  the  fall  term,  1867,  of  said  court,  the  appellant  made  an 
application  for  a  new  trial  in  said  cause,  on  the  ground 
that  he  had  a  good  and  meritorious  defense,  and  that  his 
failure  to  make  defense  was  not  owing  to  any  fault  on  his 
part,  which  was  supported  by  his  affidavits.  The  appellee 
appeared  and  contested  said  motion,  and  the  court  over- 
ruled said  motion,  and  refused  to  grant  a  new  trial.     From 
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this  ruling,  the  appellant  appealed  to  this  court  and  assigned 
the  same  as  error. 

John  F.  Vary,  for  appellant. 
P.  B.  Lawson,  contra. 

BYKD,  J. — The  appeal  in  this  case  must  be  dismissed 
upon  the  authority  of  the  case  of  Ketclmm  d;  Wife  v.  Dennis 
<&  Wife,  in  manuscript,  filed  at  the  June  term,  1867. 

The  language  of  the  ordinance  and  the  acts  of  1867, 
(Pamphlet  Acts,  392,  568)  is  almost  identical.  So  nearly, 
that  we  can  make  no  distinction  as  to  the  right  of  an 
appeal  from  the  ruling  of  the  court  below,  upon  an  appli- 
cation for  a  new  trial. 

Let  the  appeal  be  dismissed  at  the  cost  of  appellant. 


BECK  vs.  BLUE. 

[teoveb  foe  contebsion  of  slave.] 

1.  Conditional  sales. — Under  a  conditional  sale,  with  a  reservation  to  the 
vendor  of  the  right  to  repurchase  on  certain  specfied  terms,  the  law  re- 
quires promptness  and  precision  on  his  part,  in  the  assertion  of  his 
reserved  right,  especially  when  the  purchaser  pays  a  fair  price  for  the 
property. 

2.  Same. — If  the  contract  itself  in  such  case  specifies  no  time  within  which 
the  vendor  is  to  exercise  the  right  reserved  to  him,  the  law  requires  that 
he  should  exercise  it  within  a  reasonable  time. 

3.  Same. — Although  the  conduct  and  declaration  of  the  purchaser,  in  ad- 
mitting and  recognizing  the  vendor's  right  to  purchase,  as  still  continu- 
ing, may  excuse  the  latter's  failure  to  exercise  his  right  for  a  period  of 
ten  years,  up  to  the  death  of  the  purchaser  ;  yet  it  does  not  excuse  his 
failure  to  assert  his  right  against  the  administrator  for  nearly  twelve 
months  after  his  appointment,  and  eight  months  after  he  had  sold  the 
property. 

Appeal  from  the  Circuit  Court  of  Wilcox. 
Tried  before  Hon.  John  K.  Henry. 
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This  action  was  brought  by  John  F.  Blue,  against  F.  K. 
Beck,  to  recover  damages  for  the   conversion  of  a  slave, 
and  was  commenced  on  the  8th  day  of  September,  1859. 
Said  Beck  was  the  executor  of  Daniel  W.  Sterrett,  who 
died  in  the  fall  of  1858,  having  published  his  last  will  and 
testament,  which  was  admitted  to  probate  in  the  probate 
court  of  Wilcox  county,  on  the  28th  day  of  September, 
1858.     The  slave  in  controversy  came  into  the  possession 
of  Beck,  as  such  executor,  under  the  power  conferred  on 
him  by  the  will  of  said  Sterrett.     The  slave  came  into  the 
possession  of  Sterrett  by  virtue  of  a  verbal  contract  be- 
tween him  and  John  F.  Blue.     The  evidence  discloses,  that 
in  1848  the  sheriff  of  Wilcox  county  levied  an  execution 
against  said  Blue,  upon  a  negro  man  named  Bob,  the 
slave  in  controversy,  as  his  property.     Before  the  day  of 
sale,  Blue  made  a  contract  with  Sterrett  for  the  sale  of  Bob. 
The  agreement  was  that  Sterrett  was  to  pay  for  the  slave 
eight  hundred  dollars,  to  be  paid  upon  the  execution,  and 
was  to  give  to  Blue  the  privilege  of  redeeming  the  negro 
at  any  future  time,  by  repaying  eight  hundred  dollars,  and 
the  hire  of  the  negro,  and  interest  on  the  money,  was  to  be 
set  off  against  each  other,  but  Blue  was  not  to  be  allowed 
to  speculate  upon  said  Sterrett,  and  if  negroes  should  rise, 
sell  him  to  somebody  else  for  more  than  eight  hundred  dol- 
lars and  come  and  redeem  him   from  said  Sterrett.     The 
money  was  paid  on  the  execution  by  Sterrett,  and  this  was 
shown  to  be  the  value  of  Bob  at  that  time.     Sterrett  took 
possession  of  the  negro  at  the  time  of  the  purchase  in  July 
or  August,  1848,  and  retained  possession  of  him  from  that 
time,  claiming  and  using  him  as  his  own,  until  Sterrett's 
death,  which  occurred  in  the  fall  of  1858,  in  Wilcox  county  ; 
but  said  Sterrett  never  disputed  Blue's  right  to  redeem  said 
negro  under  the  contract,  but,  on  the  contrary,  frequently 
recognized  this  right  up  to  a  short  time  before  his  death. 
On  the  1st  of  January,  1859,  said  Beck  sold  the  slave  Bob 
to  one  Langham,  under  the  power  given  him  by  the  will  of 
said  Sterrett.     A  short  time  before  the  commencement  of 
this  suit,  Blue  tendered  to  Beck  eight  hundred  dollars  and 
demanded  of  him  the  boy.  Bob,  and  Beck  refused  to  deliver 
him  up. 
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The  second  affirmative  charge  of  the  court  below  was  as 
follows:  "That  if  the  jury  believed  that  in  July,  1848,  the 
plaintiff  sold  the  boy  Bob  to  the  testator  of  defendant, 
with  the  privilege  of  redemption  upon  the  payment  of 
eight  hundred  dollars  at  any  time  in  the  future,  and  that 
after  the  death  of  Sterrett,  defendant,  as  his  executor,  sold 
said  boy,  with  a  knowledge  of  the  claim  of  the  plaintiff, 
and  after  the  sale  plaintiff  tendered  to  defendant  the  sum 
of  eight  hundred  dollars,  and  that  was  the  amount  for 
which  plaintiff  was  to  repurchase  the  negro,  and  that  de- 
fendant's testator  had,  up  to  within  a  short  time  before  his 
death,  recognized  plaintiff's  right  to  redeem — then  plaintiff 
would  be  entitled  to  recover  in  this  action."  There  were 
other  charges  given,  and  several  asked  and  refused,  and 
the  rulings  of  the  court  in  the  charges  given  and  refused, 
to  which  exceptions  were  reserved,  are  now  assigned  as 
error.  Several  other  questions  were  raised  upon  the  record, 
but  as  they  are  not  noticed  in  the  opinion  of  the  court,  it 
is  thought  not  necessary  to  set  them  out  here. 

The  deaths  of  the  appellant,  F.  K.  Beck,  and  the  ap- 
pellee, John  F.  Blue,  respectively,  having  been  suggested 
to  the  court,  the  appeal  was  duly  revived  in  the  names  of 
Walter  Tate,  administrator  de  bonis  non  of  D.  W.  Sterrett, 
deceased,  appellant,  and  George  H.  Strother,  administra- 
tor of  John  F.  Blue,  appellee. 

Alex.  White,  for  appellant. — 1.  The  agreement  between 
Sterrett  and  Blue  was  a  sale,  with  the  right  to  repurchase. 
Murphy  V.  Brassjield,  27  Ala.  639  ;  Comvay  v.  Alexander, 
7  Cranch,  237  ;  Holmes  v.  Grant,  8  Paige,  261.  There  was 
no  time  fixed  by  the  contract  for  the  redemption,  and  this, 
after  a  reasonable  time  had  elapsed,  without  an  offer  to  re- 
deem, gave  to  Sterrett  the  power  to  put  an  end  to  the  right 
to  redeem,  by  a  sale  of  the  slave.  The  right  to  sell  is  an 
inherent  quality  of  ownership,  and  being  the  owner  of  the 
slave,  Sterrett  had  the  right  to  sell,  and  when  in  the  exer- 
cise of  this  right,  his  executor  did  sell,  the  right  to  repur- 
chase was  gone,  because  there  was  no  power  in  the  execu- 
tor to  resell.  By  the  sale  to  Sterrett,  the  title  passed  to 
him,  and  by  the  agreement  to  resell  upon  the  payment  of 
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eight  hundred  dollars,  there  could  be  no  resale,  and  inter- 
ference with,  or  unsettling  of  the  title,  which  was  absolute 
in  Steirett  until  the  condition  of  the  resale  was  complied 
with,  or  offered  to  be  performed. — MaxiveWs  AdmW  v.  Buggs, 
17  Yer.  176  ;  Lucy  v.  Bundy,  9  New  Hamp.  298.  The  title 
to  the  slave  vested  in  Sterrett,  subject  to  the  defeasance  ; 
it  was  adverse  to  the  title  of  Blue,  and  by  lapse  of  time, 
matured  into  a  perfect  title  in  six  years,  after  a  reasonable 
time  had  elapsed  for  redemption. —  Truman  v.  Baldivin, 
13  Ala.  246, 254. 

The  contract  must  be  construed  as  binding  the  plaintiff 
(Blue)  to  a  performance,  within  a  reasonable  time,  or  there 
was  no  obligation,  and  no  mutuality  in  the  contract.  Ordi- 
narily in  conditional  sales,  or  sales  with  a  defeasance,  a  time 
is  Jixed  at  which  the  condition  or  defeasance  expires,  and 
the  title  in  the  vendee  becomes  absolute,  and  it  is  this  which 
constitutes  the  consideration  of  the  obligation  of  the  ven- 
dee. Here  then  was  no  time  fixed,  at  which  the  title  was 
to  become  absolute,  and  there  was  consequently  no  mutu- 
ality in  the  contract,  nothing  upon  which  to  rest  Sterrett's 
promise  that  Blue  might  redeem,  and  the  contract  was 
nudum  pactum.  There  was  not  even  an  agreement  on  the 
part  of  Blue  that  he  would  redeem.  The  contract  was  not 
in  any  event  binding,  until  Blue  should  perform  or  offer  to 
perform,  and  in  the  meantime,  Sterrett  or  his  executor  had 
the  right  to  sell  the  negro. — Eskride  v.  Glover,  5  S.  &  P.  267  ; 
Br.  Bk.  at  Huntsville  v.  Steele,  10  Ala.  915  ;  James  v.  Stig- 
gins,  13  Ala.  835  ;  Hickman  v.  Cantrell,  9  Yerger,  172. 

S.  J.  CuMMiNGS,  contra. — 1.  The  statute  of  limitations 
has  no  application  to  this  case.  The  proof  shows  distinctly, 
that  the  contract  or  agreement  was,  that  the  plaintiff  be- 
low might  redeem,  "at  any  future  time  by  repaying  $800, 
and  the  hire  of  the  negro  and  interest  were  to  be  set  off 
against  each  other." 

This  is  in  the  nature  of  a  "Welsh"  mortgage,  in  which 
there  is  a  perpetual  right  of  redemption. — 1  Powell  on 
Mortgages,  373  ;  Treswick  v.  Beed,  1  Merivale,  114  ;  An- 
gell  on  Lim.  199.  If  this  agreement  may  be  regarded  in 
the  light  of  a  trust,  as  may  well  be  done,  the  statute  of  limi- 


36  ALABAMA. 


Beck  V.  Blue. 


tations  does  not  apply. — Loggins  v.  Head,  31  Miss.,  426  ; 
Anding  v.  Davis,  38  Miss.  514.  The  statute  of  limitations 
in  mortgages  does  not  commence  running  until  after  for- 
feiture. When  did  the  forfeiture  occur  in  this  case  ?  If 
at  all,  not  until  the  death  of  Sterrett.  Up  to  his  death  he 
always  admitted  the  right  of  the  plaintiff  to  redeem  under 
the  agreement.  He  died  in  the  fall  of  1858,  and  this  suit 
was  commenced  in  Sept.,  1859. — Nevett  v.  Bacon,  32  Miss. 
213 ;  Wilkinson  v.  Flotvers,  37  ib.  579.  We  cannot  say 
from  the  evidence  in  the  record,  that  even  one  year  elapsed 
between  the  death  of  Sterrett  and  the  commencement  of 
this  suit.  It  is  correct  as  a  general  proposition,  that  where 
the  time  within  which  an  act  is  required  to  be  done,  is  not 
specified  in  the  contract,  that  the  act  must  be  done  in  a 
reasonable  time.  But  this  rule  does  not  apply,  where  the 
law  itself  prescribes  a  time.  The  defendant,  before  he  sold 
the  property,  was  bound  to  give  the  plaintiff  notice  and 
call  upon  him  to  redeem,  under  the  agreement  proved.  No 
notice  was  ever  given  to  the  plaintiff,  and  he  was  never 
called  on  to  redeem. — Angell  on  Lim.  199;  Hart  v.  TenEyck, 
2  Johns.  Ch.  K.,  100. 

JUDGE,  J. — The  contract  between  John  F.  Blue  and 
David  W.  Sterrett,  as  disclosed  by  the  record,  was  a  con- 
ditional sale,  with  a  reservation  of  the  right  to  the  vendor 
to  repurchase  on  certain  agreed  terms. — Fieeman,  Admr, 
V.  Baldwin,  13  Ala,  246;  Murphy  v.  Br assjield,  27  Ala.  634; 
West  and  Wife  v.  Hendrix,  28  Ala.  226 ;  Swift  v.  Swift, 
36  Ala.  147. 

Such  a  sale,  says  Chancellor  Kent,  "is  totally  distinct, 
and  not  applicable  to  mortgages."  Says  the  same  author 
further:  "Such  defeasible  purchases,  though  narrowly 
watched,  are  valid,  and  to  be  taken  strictly  as  independent 
dealings  between  strangers  ;  and  the  time  limited  for  the 
repurchase,  must  be  precisely  observed,  or  the  vendor's 
right  to  reclaim  his  property  will  be  lost." — 4  Kent's 
Com.  144. 

There  is  good  reason  why  such  sales  should  be  "nar- 
rowly watched,"  and  "precisely  observed."  There  is  no  ob- 
ligation on  the  part  of  the  vendor  to  repurchase.     Should 
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the  property  appreciate  in  value  he  may  exercise  his  right, 
and  realize  the  profit ;  should  it  depreciate  in  value,  or  be 
injured  or  destroyed,  he  may  decline  to  repurchase,  and 
permit  the  loss  to  fall  exclusively  on  the  vendee.  Such 
being  the  relative  situation  of  the  two  parties  to  such  a 
contract,  the  law  requires  promptness  and  precision  on  the 
part  of  the  vendor  in  the  assertion  of  his  right  to  repur- 
chase ;  especially  when  the  vendee  pays  a  fair  valuation 
for  the  property,  as  he  did  in  the  present  case. 

No  definite  time  was  fixed  by  the  contract  we  are  con- 
sidering, within  which  the  right  to  repurchase  should  be 
exercised.  The  agreement  was  that  the  repurchase  might 
be  made  "at  any  future  time,"  and  "the  hire  of  the  negro, 
and  interest  on  the  purchase  money,  were  to  be  set  off 
against  each  other."  The  latter  stipulation  was  unnec- 
essary, as  the  title  by  the  contract  vested  in  the  vendee, 
subject  to  the  defeasance,  and  the  purchase  money  became 
the  absolute  property  of  the  vendor ;  consequently,  the 
one  would  not  have  been  liable  lor  hire,  nor  the  other  for 
interest. 

The  property  thus  vesting  in  the  vendee,  his  title  was 
adverse  to  that  of  the  vendor ;  and  the  latter,  within  a 
reasonable  time,  should  have  performed,  or  offered  to  per- 
form, on  his  part,  the  contract  of  repurchase.  If  the  ven- 
dor failed  to  do  this,  then,  as  we  have  seen,  under  the  strin- 
gent rule  applicable  to  such  sales,  he  forfeited  his  right  to 
reclaim  his  property  ;  for  when  a  contract  is  silent  as  to 
the  period  of  performance,  the  law  requires  that  it  shall 
be  executed  within  a  reasonable  time. — Shep.  Dig.  502, 
§184. 

It  is  contended,  in  effect,  on  the  part  of  the  vendor,  thf»,t 
the  vendee,  as  shown  by  the  evidence,  frequently  recog- 
nized, "up  to  a  short  period  before  his  death,"  the  right  of 
the  vendor  to  repurchase  ;  and  that  this  showed  that  the 
long  delay  of  the  vendor  in  offering  to  repurchase,  was 
with  the  consent  and  approbation  of  the  vendee,  and  should 
not  operate  to  the  vendor's  prejudice. 

Conceding  that  by  the  consent  of  the  vendee,  the  right 
to  repurchase  continuously  existed  to  the  time  of  his  death, 
(a  period  of  ten  years,)  still  this  continuing  assent  to  the 


38  ALABAMA. 


Beck  V.  Blue. 


right  necessarily  terminated  at  his  death.  The  will  of  the 
vendee  was  admitted  to  probate,  in  the  latter  part  of  Sep- 
tember, 1858,  from  which  time  the  possession  of  his  execu- 
tor commenced.  The  executor  retained  the  possession 
until  about  the  1st  of  January,  1859,  (a  period  of  three 
months,)  when  under  a  power  conferred  upon  him  by  the 
will,  he  sold  and  delivered  the  property  to  one  Langham. 
During  the  three  months  of  the  executor's  possession,  the 
vendor  made  no  oiffer  to  repurchase,  though  he  had  notice 
before  the  sale  of  the  property,  that  a  sale  was  intended. 
About  eleven  months  after  the  commencement  of  the  ex- 
ecutor's possession,  and  about  eight  months  after  the  sale 
by  the  executor — nearly  eleven  years  having  elapsed  since 
the  date  of  the  sale  to  the  vendee — the  vendor,  for  the  first 
time,  offered  to  repurchase  the  property.  Under  these  cir- 
cumstances, we  are  constrained  to  hold  that  the  offer  was 
not  made  within  a  reasonable  time. — See  Baldwin,  AdmWt 
17.  Freeman,  13  Ala.  246.  The  long  indulgence  which  had 
been  extended  to  the  vendor  by  the  vendee,  should  have 
quickened  his  diligence  in  reclaiming  from  the  executor. 

The  second  affirmative  charge  to  the  jury,  when  con- 
strued in  connection  with  the  evidence,  is  in  conflict  with 
the  view  above  expressed,  and  therefore  erroneous. 

As  what  we  have  said  will  probably  be  decisive  of  the 
case  on  another  trial,  we  deem  it  unnecessary  to  consider 
any  of  the  other  rulings  of  the  court  as  presented  by  the 
record. 

Judgment  reversed,  and  cause  remanded. 
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ALABAMA  CONFERENCE  M.  E.  CHURCH  SOUTH, 
vs.  PRICE,  Executor,  &c. 

[application  to  set  aside  sale  of  decedekt's  lands.] 

1.  Amendment,  of  clerical  misprision  on  error.  — Where  in  the  initial  sentence 
in  a  petition  in  the  probate  court,  the  petitioner,  being  a  corporation, 
denominates  itself  as  "The  Alabama  Conference  of  the  Methodist 
Episcopal  Church  South,''  and  in  another  part  of  the  same  petition,  as 
the  "Annual  Alabama  Conference  of  the  Methodist  Episcopal  Church 
South  ;"  and  the  latter  name  being  the  correct  one,  is  used  throughout 
the  record,  even  in  the  defendant's  demurrer  and  plea  ;  this  will  be 
presumed  to  be  a  clerical  error,  and  amended  on  error,  and  the  peti- 
tioner as  correctly  denominated  will  be  regarded  as  the  plaintiff  in 
interest,  and  this  after  a  demurrer  to  said  petition  has  been  overruled  ; 
especially  when  there  are  grave  doubts  whether  the  demurrer  raises 
the  question,  and  when  it  shows  that  it  was  not  designed  to  present 
the  point,  and  the  question  is  for  the  first  time  raised  on  appeal. 

2.  Corporation;  proof  required  of  its  corporate  capacity;  question  of 
it8  poicer  to  take  legacy  can  not  be  raised  for  first  time  on  appeal. — The 
charter  of  a  corporation  is  a  private  act,  of  which  judicial  notice  can 
not  be  taken,  and  it  has  no  right  to  a  decree  without  proof  of  its  cor- 
porate capacity,  if  the  issues  require  such  proof ;  this  may  be  proved 
by  parol  evidence,  when  received  without  objection,  and  where  the 
pleas  failed  to  put  in  issue  either  the  corporate  capacity  of  the  peti- 
tioner, or  its  capacity  to  take  a  legacy  bequeathed  it,  by  will  ;  and  its 
corporate  capacity  having  been  proved  by  parol,  without  objection,  and 
the  qTiestion  of  its  capacity  to  take  the  legacy  under  the  will 
was  not  raised  in  the  court  below,  the  defendant  must  be  deemed 
to  have  waived  the  question, 

3.  When  a  sale  of  decedent's  property,  real  and  personal,  by  order  of  the 
probate  court,  is  void. — Where  the  property,  both  real  and  personal,  of 
a  testator  was  sold  by  his  executor,  by  order  of  the  probate  court,  upon 
the  petition  of  said  executor,  and  it  nowhere  appears  from  the  record 
whether  said  petition  was  in  writing,  or  if  in  writing  what  its  contents 
were  ;  no  affidavit,  no  notice,  no  evidence  except  the  direction  of  the 
will,  and  said  order  is  defective  in  its  utter  non-conformity  to  the 
reqnisiti6ns  of  the  statutes  governing  the  exercise  of  said  court's  juris- 
diction to  order  sales  of  land,  and  in  the  want  of  a  petition  stating  a 
legal  ground  of  sale,  such  order  of  sale  is  void;  and,  although  it  appears 
that  the  will  gives  authority  to  sell  for  a  certain  purpose,  said  sale  can 
derive  no  aid  from  the  power  thus  conferred  by  the  will. 

4.  Identity. — Upon  proper  proof  of  identity,  the  "Annual  Alabama  Con- 
ference of  the  Methodist  Episcopal  Church  South "  may  take  a  legacy 
to  "  the  Alabama  Methodist  Conference  South." 
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Appeal  from  the  Probate  Court  of  Henry. 

This  was  a  proceeding  instituted  by  the  appellant  in 
said  probate  court,  in  which  it,  being  a  corporation,  and  a 
legatee  and  devisee,  under  the  will  of  Henry  C.  Tison, 
deceased,  sought  to  have  set  aside  and  declared  void  cer- 
tain sales  of  real  and  personal  property  belonging  to  the 
estate  of  said  decedent,  made  by  H.  W.  B.  Price,  (the  ap- 
pellee,) his  executor,  under  and  by  authority  of  the  orders 
of  said  court.  The  petition  was  filed  on  the  lith  Novem- 
ber, 1866,  and  in  the  following  words  : 

"  To  the  Probate  Court  of  Henry  county,  Ala.,  Hon.  31.  B. 
Green,  judge,  presiding  : 

[l.|  The  petition  of  the  Alabama  Conference  of  the 
Methodist  Episcopal  Church  South,  a  corporation  under 
the  laws  of  Alabama,  respectfully  represents  that  Henry 
C.  Tison,  an  inhabitant  of  said  county,  departed  this  life 
in  the  year  1862,  seized  and  possessed  of  a  large  estate, 
real  and  personal,  lying,  beingand  situate  in  said  county ; 
that  said  decedent  left  a  last  will  and  testament,  which 
has  been  duly  proven  and  recorded  in  said  court,  and  a 
copy  of  which  is  hereunto  appended  and  made  a  part  of 
this  petition  ;  that  upon  the  probate  of  said  will  one 
Hardy  W.  B.  Price,  now  of  Eufaula,  Alabama,  the  execu- 
tor named  in  said  will,  gave  bond,  took  out  letters  testa- 
mentary, and  assumed  the  execution  of  the  same;  that 
under  said  will  "  The  Alabama  Methodist  Conference 
South,"  meaning  and  intending  thereby  your  petitioner, 
*'  The  Annual  Alabama  Conference  of  the  Methodist  Epis- 
copal Church  South,"  is  a  devisee  and  legatee  of  said  tes- 
tator, and  as  such,  took,  after  the  payment  of  the  debts, 
the  proceeds  of  the  sales  of  the  real  estate,  stock  of  every 
kind,  and  the  growing  crop  of  said  testator.  Said  real 
estate,  as  described  by  said  executor,  lies  in  three  tracts, 
viz.,  &c.  *  *  That  under  and  by  virtue  of  two  certain 
orders  entered  by  said  probate  court  in  vacation,  the  1st 
dated  August  16th,  1862,  and  the  2nd,  October  18th,  1862, 
said  executor  sold  all  the  property  of  said  testator,  and 
the  sales  made  thereunder  were  confirmed  by  said  Court 
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on  the  ITth  day  of  January,  1863 ;  that  copies  of  said 
orders  are  hereby  appended  and  made  a  part  of  this  peti- 
tion. Your  petitioner  avers  that  neither  of  said  orders 
were  founded  upon  any  written  application,  and  said 
orders  and  the  sales  made  thereunder  are  null  and  void, 
upon  the  face  of  the  proceedings ;  and  second,  that  said 
executor,  who  had  no  interest  in  said  estate,  became  the 
purchaser  of  the  said  "  Ham  Tract "  for  a  trifling  conside- 
ration, and  one  Albert  Eichardson,  of  said  county,  was  the 
buyer  of  the  other  two  tracts  greatly  below  their  true  value  ; 
that  if  said  illegal  and  improper  administration  of  said 
estate  is  allowed  to  stand,  said  estate  will  become  badly 
insolvent,  and  your  petitioners  defeated  of  its  just  and 
humane  legacy  and  devise  ;  that  your  petitioner  has  never 
received  anything  from  said  executor  on  account  of  said 
legacy,  or  devise  ;  and  further,  that  he  has  reported  to  said 
court,  the  estate  of  said  testator,  insolvent,  and  unless  said 
sales  are  declared  for  naught,  manifest  injustice  will  be  the 
consequence.  Wherefore,  your  petitioner  prays  that  said 
orders,  dated  August  16th,  1862,  and  October  18th,  1862, 
and  the  sales  made  thereunder,  and  said  order  of  confirm- 
ation, be  set  aside  and  held  for  naught,  for  all  just  reasons, 
which  may  appear  upon  the  face  of  the  record  and  proceed- 
ings, as  shall  appear  proper ;  that  a  day  may  be  set  to 
hear  this  petition,  and  said  Price  and  Eichardson  duly 
notified  thereof." 

On  the  21st  January,  1867,  the  day  set  to  hear  the  peti- 
tion, H.  W.  B.  Price,  executor  of  the  last  will  and  testa- 
ment of  Henry  C.  Tison,  deceased,  came  into  court  and 
filed  his  demurrer  to  said  petition,  assigning  eight  separate 
grounds  of  demurrer,  the  4th  being  as  follows  :  "  Because 
said  petitioners  have  not  such  an  interest  in  the  lands,  the 
sale  of  which  is  sought  to  be  set  aside,  as  entitles  them  to 
proceed  in  this  court  to  have  said  sale  set  aside." 

The  court  overruled  the  demurrer.  The  defendant  Price 
then  filed  six  pleas,  and  went  to  trial  on  those  pleas. 

The  petitioner  or  plaintiff  introduced  in  evidence,  the 
records  of  said  probate  court  of  the  probate  of  the  will  of 
said  deceased,  the  will,  the  grant  of  letters  testamentary 
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to  defendant  Price,  all  the  proceedings  for  the  sale  of 
the  property,  the  report  of  sales  made  by  the  executor,  and 
the  order  of  said  court  confirming  said  sales. 

The  2d  item  of  the  will  of  said  Tison,  is  as  follows  :  "I 
hereby  will  and  bequeath  unto  the  Alabama  Methodist 
Conference  South,  all  the  proceeds  of  the  sale  of  my  real 
estate,  and  also  the  proceeds  of  the  sale  of  my  stock  of 
any  kind,  after  the  payment  of  my  just  debts,  out  of  said 
sale  of  realty  and  stock." 

The  order  of  said  court  for  the  sale  of  the  lands  belong- 
ing to  the  estate  of  said  decedent,  is  as  follows  : 

"  Court  of  probate,  in  vacation,  Oct.  18th,  1862.  This 
day  came  H.  W.  B.  Price,  executor  of  the  last  will  and 
testament  of  Henry  C.  Tison,  and  files  his  petition  for  an 
order  to  sell  the  lands,  stock,  and  crop,  and  other  property 
belonging  to  said  deceased  under  said  will.  And  it  appear- 
ing that  the  testator,  by  his  will,  duly  probated  in  this  court, 
in  this  county,  directs  said  property  to  be  sold  for  certain 
purposes  therein  specially  named ;  it  is  ordered  by  the 
court,  that  the  said  executor  do  sell  the  lands  of  said  de- 
ceased, at  public  outcry  to  the  highest  bidder,  at  the  late 
residence  of  said  deceased,  on  a  credit  of  twelve  and  twenty- 
four  months,  after  giving  thirty  days  notice  of  said  sale,  by 
publication  in  the  "  Spirit  of  the  South,"  a  newspaper  pub- 
lished at  Eufaula,  Ala.,  there  being  no  paper  published  in 
this  county.  It  is  further  ordered,  that  said  executor  do 
sell  the  stock  and  farming  utensils,  at  public  outcry  to  the 
highest  bidder,  at  the  same  place,  after  giving  the  same 
notice.  It  is  further  ordered,  that  said  executor  do  sell  the 
crop  of  said  deceased,  at  private  sale,  for  cash,  and  that 
he  make  due  return  of  all  the  said  sales  according  to  law. 
It  is  further  ordered,  that  said  application  be  recorded  and 
filed.  E.  W.  Teague,  judge  of  probate." 

The  petition  nowhere  appears  in  the  record.  A  similar 
order  for  the  sale  of  certain  personal  property  belonging  to 
said  estate  was  made  on  the  16th  August,  1862.  On  the 
3d  December,  1862,  the  lands  of  said  estate  were  sold  under 
said  order,  and  on  the  17th  January,  1863,  an  order  was 
made  by  said  probate  court  confirming  the  sale  of  said 
lands. 
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The  petitioner  introduced  the  Kev.  John  J.  Cassady  as 
a  witness,  who,  amongst  other  things,  testified  that  he  was 
a  minister  of  the  gospel,  and  belonged  to  the  Methodist 
Episcopal  Church  South  ;  that  there  is  but  one  corporation 
in  the  State  of  Alabama  known  as  the  Alabama  Methodist 
Conference  South,  and  that  one  is,  the  Annual  Alabama 
Conference  of  the  Methodist  Episcopal  Church  South, 
and  that  in  ordinary  language,  and  as  understood  among 
the  people  generally,  "The  Alabama  Methodist  Conference 
South,"  means  the  "  Annual  Alabama  Conference  of  the 
Methodist  Episcopal  Church  South." 

The  defendant  then  introduced  in  evidence  all  the  other 
proceedings  of  record  in  said  court,  relating  to  the  ad- 
ministration of  said  estate,  but  it  is  not  necessary  to  set 
them  out  here. 

The  court  dismissed  the  petition,  and  refused  the  relief 
prayed  for,  and  this  ruling  is  now  assigned  as  error. 

W.  C.  Gates,  for  appellant. — 1.  If  the  orders  under 
which  the  executor  sold  were  void,  the  probate  court  had 
jurisdiction  of  the  case  made  out  by  the  application. — 
Johnson  v.  Pynes,  40  Ala.  247. 

2.  The  orders  and  sales  thereunder  were  null  and  void, 
since  the  orders  were  granted  by  the  court  in  the  absence 
of  any  petition,  by  the  executor,  showing  a  necessity  for 
the  sale,  and  until  a  proper  application  is  filed  in  such  cases, 
the  jurisdiction  of  the  probate  court  does  not  attach. — 
Code,  sections  1743,  1744,  1754,  1750 ;  Acts,  1853,-'4,  p. 
55  and  45 ;  Wyatt  v.  Ramho,  29  Ala.  519 ;  IJcdheimer  v. 
Chapman,  32  Ala,  680 ;  RaU  v.  Chapman,  35  Ala.  517  ;  King 
V.  Kent,  29  Ala.  542  ;  14  Ala.  348  ;  33  Ala.  301 ;  26  Ala.  639. 

3.  The  will  gave  the  executor  no  power  of  sale,  and  even 
if  it  did,  he  could  not  be  heard  to  say,  that  he  made  the 
sales  under  the  will,  in  order  to  give  them  validity,  when 
the  evidence  shows  that  he  sold  under  the  orders  of  the 
court— McCdlum  v.  McCollum,  Ex'r,  33  Ala.  712 ;  4  Kent 
Com.  §  327. 

4.  The  legacy  to  appellant  does  not  fail  by  reason  of  the 
misnomer  of  the  corporate  name  of  the  conference. — Acts, 
1851-'2,  p.  289.     The  evidence  shows,  that  the  testator 
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meant  by  "  the  Alabama  Methodist  Conference  South," 
"  the  Annual  Alabama  Conference  of  the  Methodist  Epis- 
copal Church  South." — See  Greenleaf  on  Evidence. 

Martin  &  Sayre,  contra. — 1.  The  petition  to  set  aside 
the  sale  is  made  by  the  "  Alabama  Conference  of  the 
Methodist  Episcopal  Church  South,"  a  corporation  under 
the  laws  of  Alabama. 

The  allegation  in  the  petition  is,  "  that  under  said  will, 
the  Alabama  Methodist  Conference  South,  meaning  and 
intending  thereby  your  petitioner,  the  Annual  Alabama  Con- 
ference of  the  Methodist  Episcopal  Church  South,  is  a  de- 
visee and  legatee  of  said  testator."  The  court  will  perceive, 
that  the  party  who  files  the  petition  is  alleged  to  be,  "the 
Alabama  Conference  of  the  Methodist  Episcopal  Church 
South,"  a  corporation.  The  petition  alleges  that  the  real 
party  in  interest  is  the  "  Annual  Alabama  Conference  of 
the  Methodist  Episcopal  Church  South,"  to  whom  the  de- 
vise was  made  by  the  name  of  the  "  Alabama  Methodist 
Conference  South."  The  Annual  Alabama  Conference  of 
the  Methodist  Episcopal  Church  South,  is  not  alleged  to 
be  a  corporation,  and  it  is  therefore  apparent,  that  the 
petition  is  filed  by  a  party,  shown  by  the  petition  to  have  no 
interest  in  the  matter,  to  have  a  sale  set  aside,  the  proceeds 
of  which  are  to  go  to  another  party.  The  court  can  not 
presume  that  the  "  Alabama  Conference  of  the  Methodist 
Episcopal  Church  South,"  and  the  Annual  Conference  of 
the  Methodist  Episcopal  Church  South,"  are  one  and  the 
same.  This  presumption  can  not  be  made,  because : 
1.  There  is  nothing  incompatible  in  the  existence  of  two 
organizations  named  as  above.  There  might  very  well  be 
an  "  Alabama  Conference,"  and  an  "  Annual  Alabama  Con- 
ference ;"  in  fact,  the  word  "  annual"  rather  suggests  the 
idea  that  there  was  some  other  conference  than  the 
"  Annual  Alabama  Conference."  2.  The  petition  alleges 
that  the  "  Alabama  Conference  of  the  Methodist  Episcopal 
Church  South,"  by  whom  the  petition  is  filed,  is  a  corpor- 
ation. There  is  no  allegation  that  the  "  Annual  Alabama 
Conference  of  the  Methodist  Episcopal  Church  South,"  is 
a  corporation,  and  the  court  can  not  intend  it.     For  this 


JANUARY  TERM,  1868.  45 

Alabama  Conference  M.  E.  Church  South  v.  Price,  Executor. 

reason,  the  fourth  ground  of  demurrer  to  the  petition  ought 
to  have  been  sustained.  The  court  will  look  to  the  whole 
record,  to  ascertain  whether  the  action  of  the  court  is  cor- 
rect, and  if  the  judgment  can  be  sustained  on  any  ground, 
it  will  be  done.  And  the  precise  point  is,  also,  made  in 
the  answer  of  appellee  to  the  petition. 

3.  But  if  the  court  should  determine  that  the  parties  to 
the  petition  are  sufficiently  described,  there  is  another 
ground  upon  which  the  judgment  of  the  court  must  be 
sustained.  The  petitioner  is  alleged  to  be  a  corporation. 
This  is  a  fact  which  the  court  cannot  judicially  know.  It 
must  be  proved,  and  this  can  only  be  done  by  the  act  of 
incorporation  itself.  The  failure  to  make  this  proof  is 
fatal  to  appellant.  The  clause  of  the  will  which  gives  rise 
to  these  proceedings  is  the  second,  which  is  as  follows :  "  I 
hereby  will  and  bequeath  unto  the  Alabama  Methodist 
Conference  South,  all  the  proceeds  of  the  sale  of  my  real 
estate,  and  also  the  proceeds  of  the  sale  of  my  stock  of 
any  kind,  after  the  payment  of  my  just  debts  out  of  said 
sale  of  realty  and  stock."  Under  this  clause,  the  executor 
had  power  to  sell. —  Winston  v.  Jones  dt  Haigh,  6  Ala.  — ; 
McCollum  V.  McGollum's  ExW,  33  Ala.  711. 

4.  The  fact  that  a  power  of  sale  was  given  by  the  will 
does  not  oust  the  probate  court  of  its  jurisdiction. — 
McGowan  v.  Branch  Bank  at  Mobile,  7  Ala.  823 ;  Harriot, 
dt  Hardesty  v.  Givens,  8  Ala.  694.  If  the  probate  court, 
however,  had  no  jurisdiction  to  order  the  sale,  the  making 
of  the  order  can  not  affect  the  validity  of  the  sale,  if  a 
power  of  sale  was  conferred  by  the  will.  If  the  executor 
intended  to  execute  the  power,  the  execution  will  be  good, 
although  the  power  is  not  referred  to. — 1  Sug.  on  Powers, 
356,  and  note  1,  where  it  is  said,  "  three  classes  of  cases 
have  been  held  to  be  sufficient  demonstrations  of  an  inten- 
tion to  execute  a  power.  1.  Where  there  has  been  some 
reference  to  the  power,  in  the  instrument  of  execution.  2. 
Where  there  has  been  a  reference  to  the  property,  which 
was  the  subject  on  which  it  was  to  be  executed.  3.  Where 
the  instruments  of  execution  would  have  no  operation 
whatever,  except  as  an  execution  of  the  power."  "  Where 
the  donee  has  no  estate  in  the  premises,  and  his  conveyance 
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can  only  be  made  operative  by  treating  it  as  an  execution 
of  the  powers  to  sell,  it  will  be  so  considered."  If  it  is 
held  that  the  order  of  sale  by  the  probate  court  is  void, 
then  the  sale  which  was  made  can  not  be  referred  to  that 
order.  In  that  case,  if  there  is  any  other  power  upon 
which  the  sale  can  be  supported,  it  must  be  referred  to 
that  power.  And  this  brings  it  within  the  rule  laid  down 
in  Sugden.  The  sale  was  of  the  lands  of  the  testator, 
which  was  the  subject  on  which  the  power  was  to  be  exe- 
cuted. The  instrument  of  execution,  (that  is  the  sale,) 
would  have  no  operation,  except  as  an  execution  of  the 
power  contained  in  the  will.  The  donee  had  no  interest  in 
the  estate,  and  his  sale  can  only  be  made  operative  by 
treating  it  as  an  execution  of  the  power  to  sell  contained 
in  the  will.  The  fact  that  he  made  a  return  of  the  sale  to 
the  probate  court,  does  not  show  that  the  sale  was  made 
under  the  order  of  the  court.  His  report  is  merely  of  the 
amount  for  which  the  land  sold,  and  the  purchaser.  This 
report  he  was  bound  to  make,  in  order  to  settle  the  estate. 
He  makes  no  report  that  the  sale  was  made  under  the  order 
of  the  court ;  it  is  merely  stated  to  be  "  account  of  sales." 
But  if  the  execution  of  the  power  be  referred  to  two 
grounds,  one  of  which  is  void,  to  uphold  the  execu- 
tion, it  will  be  referred  to  the  power  which  is  valid.  But 
there  is  still  another  ground  which  is  fatal  to  appel- 
lants. If  the  probate-  ccurt  had  jurisdiction  of  the  sub- 
ject matter  of  the  petition,  the  application  to  sell,  and 
the  sale  was  made  too  late.  The  law  requires  that  it 
should  be  done  in  a  reasonable  time. —  Gilmer  v.  Galloioay, 
36  Ala.  358. 

5.  The  appeal  ought  to  be  dismissed.  The  party  appeal- 
ing is  the  "  Annual  Alabama  Conference  of  the  Methodist 
Episcopal  Church  South,"  and  the  petitioner  is  the  "Ala- 
bama Conference  of  the  Methodist  Episcopal  Church 
South." 

A.  J.  WALKER,  C.  J. — This  proceeding  wxis  initiated 
by  a  petition  to  set  aside  sales  of  real  and  personal  prop- 
erty of  a  testate  decedent,  and  the  order  under  which  the 
same  were  made,  and  also  the  order  confirming  such  sales. 
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The  court,  after  hearing  the  evidence,  dismissed  the  peti- 
tion. 

1.  The  correctness  of  the  action  of  the  probate  court  is 
maintained  upon  several  grounds.  The  first  is,  that  the 
petition  itself  fails  to  show  that  the  petitioner  is  interested 
in  the  object  of  the  petition.  The  initial  sentence  of  the 
petition  is  as  follows  :  "The  petition  of  the  Alabama  Con- 
ference of  the  Methodist  Episcopal  Church  South,  a  cor- 
poration under  the  laws  of  Alabama,  respectfully  repre- 
sents," <fec.  The  allegation  of  interest  is  as  follows  : 
"Under  said  will  the  Alabama  Methodist  Conference 
South,  meaning  and  intending  thereby  your  petitioner,  the 
Annual  Alabama  Conference  of  the  Methodist  Church 
South,  is  a  devisee  and  legatee  of  said  testator,"  &c. 
From  these  quotations  it  is  perceived  that  in  one  part  of 
the  petition,  the  petitioner  is  called  the  "Alabama  Confer- 
ence of  the  Methodist  Episcopal  Church  South,"  and  in 
another  part,  the  "Annual  Alabama  Conference  of  the 
Methodist  Episcopal  Church  South."  The  petitioner  is 
elsewhere  throughout  the  record,  even  in  the  defendant's 
demurrer  and  plea,  correctly  denominated  the  "Annual  Ala- 
bama Conference  of  the  Methodist  Episcopal  Church 
South."  We  can  only  get  to  the  conclusion,  that  the  peti- 
tioner is  not  alleged  to  have  an  interest  in  the  proceeding 
by  regarding  the  Alabama  Conference  of  the  Methodist 
Episcopal  Church  South,  as  the  plaintiff.  It  is  very  evi- 
dent that  such  designation  of  the  plaintiff  at  one  place  in 
the  petition  was  a  clerical  error,  which  was  not  noticed  in 
the  court  below,  and  could  have  been  easily  corrected,  if  it 
had  been  observed.  Our  attention  is  invited  to  the  fourth 
assignment  of  demurrer,  as  presenting  this  point  of  objec- 
tion to  the  probate  court.  The  demurrer  was  overruled. 
Admitting  that  the  court  erred  in  overruling  it,  the  decree 
of  the  court  on  the  merits  in  favor  of  the  defendant,  can- 
not therefore  be  affirmed.  It  would  not  present  the  case 
of  a  decree  right  for  a  different  reason  from  the  one  stated. 
Upon  sustaining  the  objection  the  court  would  not  have 
rendered  a  final  decree,  much  less  a  decree  conclusive  on 
the  merits,  but  would  have  permitted  an  amendment.  The 
defendant  cannot  have  his  decree  on  the  merits  sustained 
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upon  the  ground  that  the  court  erroneously  ruled  against 
him  upon  a  question  not  aflfecting  the  merits.  The  court 
could  not  render  the  final  decree  on  the  merits,  forever  con- 
cluding the  parties  upon  the  ground  of  the  defect  in  the 
petition,  that  defect  not  being  irremediable,  and  the  decree 
cannot  be  affirmed  on  that  ground.  We  are  not  at  all  sure, 
that  the  fourth  ground  of  demurrer  raises  the  question. 
The  demurrer  shows  at  least  that  it  was  not  designed  to 
present  the  point.  The  question  is  really  now  presented 
for  the  first  time.  The  decisions  fully  sustain  us  in  refusing 
to  reverse  on  account  of  the  defect  in  the  petition.  In- 
deed, it  is  probably  our  duty  to  regard  it  as  amended  under 
our  statute  of  jeofails. — Revised  Code,  §  2810  ;  Drummond 
V.  Wright,  1  Ala.  205;  McGinty  v.  Mabry,  23  Ala.  672 ; 
Walker  v.  31.  31.  D.  and  Insurance  Co.,  31  Ala.  529 ;  Hen- 
ley V.  Br.  Bk.  Mobile,  16  Ala.  552. 

2.  The  second  ground  upon  which  the  appellee  main- 
tains his  right  to  an  affirmance,  is  that  there  is  an  entire 
omission  of  evidence  of  the  corporate  capacity  of  the  pe- 
tioner,  and  of  its  competency  to  take  the  legacy  bequeathed. 
It  must  be  conceded,  that  the  charter  is  a  private  act,  of 
which  judicial  notice  cannot  be  taken,  however  familiar 
with  it  we  may  be.— Acts  '51-2,  p.  289  ;  Drake  v.  Flewellen, 
33  Ala.  106  ;  Revised  Code,  §  2698.  It  may  also  be  con- 
ceded, that  the  petitioner  had  no  right  to  a  decree  without 
proof  of  its  corporate  capacity,  if  the  issues  required  such 
proof.  The  corporate  capacity  was  proved  by  the  parol 
evidence  of  John  J.  Cassady,  and  this  secondary  proof  was 
probably  sufficient,  when  received  without  objection. — Pear- 
son V.  Larrington,  32  Ala.  266.  The  defendant  pleaded  six 
several  pleas,  and  went  to  trial  upon  those  pleas.  Neither 
one  of  those  pleas  controverted  the  fact  alleged  in  the  pe- 
tition, that  the  petitioner  was  incorporated  by  the  laws  of 
Alabama.  Nor  was  this  question  of  the  capacity  of  the 
petitioner  to  take  the  legacy  questioned  by  either  of  the 
pleas.  The  fourth  plea  says  that  the  petitioner  was  not  a 
legal  legatee  under  and  by  virtue  of  the  will.  Aside  from 
the  fatal  objection  to  this  plea,  on  account  of  its  mere  asser- 
tion of  a  legal  conclusion,  it  refers  the  absence  of  a  capacity 
as  a  legal  legatee  to   the  will,  and  not  to  the  want  of  an 
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act  capacitating  the  petitioner  to  take  under  the  will.  The 
question  of  the  petitioner's  capacity  to  take  the  legacy  un- 
der the  will  was  not  raised  in  the  court  below,  and  the 
record  discloses,  that  it  was  not  in  the  view  of  the  court  in 
deciding  the  case,  and  upon  the  authority  of  Henley  v.  Br. 
Bk.  of  Mobile,  16  Ala.  552,  the  defendant  must  be  deemed 
to  have  waived  the  question  of  the  power  of  the  petitioner 
to  take  the  legacy  bequeathed. 

3.  We  now  proceed  to  consider  the  question  of  the  va- 
lidity of  the  orders  of  sale,  and  the  sales  made  after  such 
orders.  The  orders  of  sale  apply  both  to  real  estate  and 
personal  property.  For  the  obtainment  of  greater  perspi- 
cuity we  subdivide  the  question  and  examine  it  first  in  its 
relation  to  realty. 

1.  The  order  for  the  sale  of  the  realty  purports  to  have 
been  preceded  by  a  petition  of  the  executor,  but  does  not 
disclose  whether  the  petition  was  in  writing,  or  if  in  wri- 
ting, what  its  contents  were.  The  order  recites  as  the 
reason  upon  which  it  is  based,  that  it  appeared  to  the 
court,  that  the  will  directed  the  property  to  be  sold  for 
certain  purposes  therein  specially  mentioned.  There  is  no 
affidavit,  no  notice,  no  evidence,  except  of  the  direction  of 
the  will.  The  order  of  the  court  is  certainly  void.  It  is 
not  only  defective  in  its  utter  non- conformity  to  the  requi- 
sitions of  the  statutes  governing  the  exercise  of  its  juris- 
diction to  order  sales  of  land,  and  in  the  want  of  a  peti- 
tion stating  a  legal  ground  of  sale,  but  the  reason  which  it 
gives,  is  conclusive  against  the  order.  The  direction  in 
the  will  that  the  land  be  sold,  vests  the  authority  to  sell  in 
the  executor,  and  presents  a  contingency  in  which  there  is 
no  authority  in  the  probate  court  to  sell  for  the  purposes 
of  the  will.  The  order  shows  no  want  of  authority  under 
the  will  to  sell  for  the  payment  of  debts,  and  no  necessity 
to  sell  for  a  division  among  devisees,  and  upon  examining 
the  will  we  find  it  gives  authority  to  sell  for  the  payment  of 
debts,  and  no  division  was  required  among  the  devisees. 
In  support  of  the  propositions  of  the  two  last  preceding 
sentences  we  cite  the  following  authorities  : — Revised  Code 
of  Alabama,  §§  2079,  2221 ;  McCollum  v.  McCollum,  33  Ala- 
bama, 711 ;    Winston  v.  Jones   &  High,  0  Alabama,  550. 
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The  probate  judge  refused  to  set  aside  the  sales  upon 
the  ground,  that  the  executors  had  power  to  sell  bestowed 
by  the  will.  The  validity  of  the  sale  is  thus  referred  to  the 
power  conferred  by  the  will.  The  sale  can  derive  no  aid 
from  the  power,  unless  it  was  made  under  the  power.  Rules 
have  been  established  to  assist  in  ascertaining  whether  a 
sale  is  referable  to  the  power,  but  the  law  is  unvarying 
and  unbending,  that  no  support  is  given  to  a  sale  by  a 
power  when  it  is  plain  that  the  sale  was  made  without 
reference  to  the  power. — Sugden  on  Powers,  m.  p.  424,  (top 
471)  §  20,  m.  p.  356,  §  1,  note  1 ;  2  Sto.  Eq.  Ju.  895,  §  1062a ; 
Doe  V.  Roake,  2  Bingham,  497-504  ;  WWierill  v.  Witherill, 
6  Har.  (Pa.)  265,  270  ;  Jones  v.  Curry,  1  Wilson's  Chan. 
Cas.  24,  S.  C;  1  Lu.  Chan.  66 ;  Jones  v.  Wood,  4  Harris  (Pa.), 
25,  42  ;  Hay  v,  Mayer,  8  Watts,  203  ;  Powell  v.  Laxdale, 
2  B.  &  Alderson,  291-294 ;  Andrews  v.  Emmot,  2  Browne's 
Chan.  297 ;  Nannock  v.  Norton,  7  Ves.  Jr.  391a  ;  Bradley 
V.  Wescott,  13  Ves.  Jr.  445 ;  Bennet  v.  Arburroio,  8  Ves. 
Jr.  609  ;  Loive.s  v.  Hoxikward,  18  Ves.  Jr.  168 ;  Buckland  v. 
Bartow,  2  H.  Black.  136  ;  Jones  v.  Tticker,  2  Mer.  532  ;  Doe 
V.  Bird,  1 L  East,  49.  In  this  case,  it  is  demonstrated  that 
the  sale  was  made  under  the  order  of  the  court.  The  bill 
of  exceptions  shows  that  such  was  the  case,  and  then  the 
application  to  the  court  for  an  order  and  for  confirmation 
after  the  sale  was  made,  lends  confirmation  to  it.  It  is  ap- 
parent that  the  will  was  not  regarded  as  bestowing  a  power 
of  sale.  The  sale  was  not  made  under  the  power,  and 
derives  no  support  from  it.  The  court  should  have  set 
aside  the  sale  of  the  land,  the  order  under  which  it  was 
made,  and  the  confirmation  of  the  sale. 

2.  The  same  conclusion  must  be  attained  in  reference  to 
the  personal  property  sold.  There  was  no  power  in  the 
probate  court  to  order  the  sale,  upon  the  ground  stated, 
and  its  order  is  void.  The  sale  was  not  made  in  reference 
to  the  power  bestowed  by  the  will,  and  can  derive  no  au- 
thority from  it.— Revised  Code,  §§  2067,  2068. 

4.  Under  the  proof,  there  can  be  no  doubt,  that  the  Annual 
Alabama  Conference  of  the  Methodist  Episcopal  Church 
South,  took  the  legacy  to  the  Alabama  Methodist  Confer- 
ence South. — Garter  v.  Balfour,  19  Ala.  814;    2  Story's 
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Equity  Jurisprudence,  1169-1172;    2   Eedfield  on  Wills, 
808-836,  §§  62-90. 

Reversed  and  remanded. 
Eyed,  J.,  not  sitting. 


ABEAHAM  &  BEOTHEE  vs.  NUNN. 

[tbotee  for  conversion  of  cotton.] 

1.  Trover;  when  it  will  not  lie. — Trover  will  not  lie  where  goods  are 
taken  by  an  armed  force,  without  any  negligence  or  complicity  on  the 
part  of  the  bailee. 

2.  A  charge  calculated  to  misled  not  reversible  error. — A  case  will  not  be 
reversed  in  this  court  because  the  charge  of  the  court  below  may  have 
misled  the  jury,  and  such  was  its  tendency,  because  the  party  except- 
ing could  have  asked  a  charge  which  would  have  explained  or  qualified 
the  charge  given,  so  as  to  have  obviated  its  tendency. 

3.  Evidence;  declarations  of  third  pirsons. — The  admission  as  evidence 
against  objection,  of  the  declarations  of  officers  of  the  United  States 
made  to  a  witness,  is  illegal,  and  is  a  reversible  error,  unless  all  the 
evidence  is  set  out  in  the  bill  of  exceptions,  and  it  clearly  appears  from 
the  record  that  no  injury  resulted  therefrom  to  the  party  excepting. 

Appeal  from  the  Circuit  Court  of  Autauga. 
Tried  before  the  Hon.  John  Mooee. 

This  action  was  brought  by  J.  Abraham  &  Brother 
partners,  against  Theodore  Nunn,  to  recover  damages  for 
the  conversion  of  three  bales  of  cotton,  and  was  com- 
menced on  the  30th  day  of  April,  1866.  No  pleas  are 
found  in  the  record,  and  it  does  not  appear  that  any  were 
filed. 

DeBardlaben,  a  witness  for  the  plaintiff,  "proved  that 
the  defendant,  as  warehouseman,  received  of  one  Hall 
three  bales  of  cotton  in  1863;  that  Hall  transferred  to 
plaintiffs  the  receipt  given  by  defendant  for  the  cotton  in 
1863.    The  receipt  was  in  the  usual  form  of  warehouse 
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receipts,  deliverable  on  production  of  said  receipt  and 
request."  Said  witness  also  testified  "that  a  man  who 
represented  himself  as  agent  of  the  IT.  S.  Treasury  came 
with  an  armed  force  and  took  possession  of  about  two 
hundred  bales  of  cotton  in  the  warehouse  of  defendant; 
that  witness  went  to  Montgomery  and  saw  Mr.  Clapper, 
the  U.  S.  Treasury  agent  there,  and  asked  him  if  the  man 
with  the  armed  force  had  authority  to  take  cotton  alleged 
to  belong  to  the  Government.  He  was  informed  by  said 
Clapper  that  the  said  man  with  the  armed  force  had  au- 
thority from  him  to  take  the  cotton  in  the  warehouse  of 
defendant."  To  the  said  declarations  of  said  Clapper, 
made  to  the  witness,  plaintiff  objected,  and  the  court  over- 
ruled the  objection  and  permitted  said  declarations 
to  go  to  the  jury,  and  the  plaintiffs  excepted.  The  tes- 
timony showed  that  the  taking  of  the  cotton  was  be- 
fore the  20th  July,  1865,  and  whilst  the  military  had 
possession  of  the  State.  The  same  witness  also  said  "he 
went  to  Gen.  A.  J.  Smith,  who  was  in  command  of  the 
United  States  forces  in  this  part  of  Alabama,  and  asked 
him  whether  the  man  with  the  armed  force  was  a  treasury 
agent,  and  said  Smith  answered  *he  was;'  and  to  this 
answer  of  Smith  the  plaintiffs  objected,  and  the  objection 
was  overruled  and  plaintiffs  excepted." 

The  testimony,  as  the  bill  of  exceptions  states,  "  tended 
to  show  that  the  defendant  refused  to  deliver  the  cotton 
in  his  warehouse  to  the  man  with  the  armed  force,  uptil 
he  was  informed  by  the  said  Clapper,  United  States  Treas- 
ury agent,  and  by  General  Smith,  that  the  said  man,  who 
was  named  McDonald,  had  authority  to  seize  said  cotton. 
The  defendant  was  introduced  as  a  witness,  and  proved 
that  all  of  his  own  cotton,  fifty  or  sixty  bales,  "  had  been 
taken  from  said  warehouse  by  an  armed  force,  against  his 
consent  and  protestation;  and  that  all  the  cotton  in  his 
warehouse,  except  ten  or  eleven  bales,  which  was  claimed 
by  one  Greenwood,  was  taken  away  by  said  armed  force." 
It  was  also  proved  that  defendant  "  had  used  every  dili- 
gence and  care  in  his  power  to  preserve  the  cotton  com- 
mitted to  his  care ;  that  he  had  used  none  of  it,  and  had 
not  permittrd  it  or  any  part  of  it  to  be  used."     There  was 
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evidence  tending  to  show  "  that  the  marks  on  the  cotton 
and  the  heading  had  been  torn  or  worn  off."  "On  this 
evidence  the  court  charged  the  Jury  that,  in  order  to  make 
the  defendant  liable  in  this  action,  they  must  be  satisfied 
from  the  evidence  that  the  defendant  had  converted  the 
cotton  to  his  own  use,  or  had  in  some  way  actually  done 
something  to  injure  or  destroy  the  plaintiff's  cotton  ;  that 
mere  want  of  care,  if  it  was  proven,  would  not  make  him 
liable  in  this  action ;"  and  to  this  charge  plaintiffs  ex- 
cepted, and  appealed  to  this  court,  and  assigned  as  error 
the  admission  as  evidence  of  the  declarations  of  officers 
of  United  States  and  the  charge  given. 

Rice,  Semple  &  Goldthwaite,  for  appellants. — This  ia 
an  action  of  trover  brought  by  bailor  against  bailee,  for 
the  conversion  of  cotton,  which,  by  the  terms  of  the  bail- 
ment, were  to  be  delivered  to  the  bailor  on  request — the 
terms  of  the  bailment  being  shown  by  the  warehouseman's 
receipt  in  writing. 

In  the  language  of  this  court,  "  this  undertaking  imposed 
upon  him  (the  warehouseman,  the  defendant,)  the  duty  to 
deliver  it  (the  cotton)  up  on  demand,  or  excuse  the  non- 
delivery. If  he  suffered  a  third  person  to  take  it  from  his 
possession,  or  if  he  acquiesced  in  such  removal,  he  would  in 
either  case  be  chargeable  as  for  a  conversion,  unless  he 
could  show  that  the  person  thus  taking  it  had  the  superior 
title." — Spence  v.  Mitciiell,  9  Ala.  Rep.  748. 

Any  violation  of  the  terms  of  the  bailment  by  the  bailee 
by  any  positive  act  injuring  or  destroying  the  cotton, 
would  make  him  liable  either  in  trover  or  trespass  vi  et 
armis,  at  the  election  of  the  plaintiff.  But  a  violation  of 
the  terms  of  the  bailment,  or  of  any  diity  thereby  imposed 
upon  him,  by  mere  omission  to  do  what  the  terms  of  the 
bailment  required  of  him,  is,  beyond  doubt,  a  conversion, 
for  which  trover  may  be  maintained. — Spivey  v.  The  State, 
26  Ala.  Rep.  90 ;  Wilkinson,  v.  Moseley,  30  Ala.  Rep.  562  ; 
Hall  V.  Ooodson,  32  Ala.  Rep.;  St.  John  v.  O'ConnisU,  7 
Porter's  Rep.  (12th  head  note)  467,  480. 

If,  before  demand  and  refusal,  the  defendant  had  ac- 
quiesced in  the  removal  of  the  cotton  by  third  persons,  he 
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was  thereby  guilty  of  a  conversion,  and  a  demand  and  re- 
fusal was  unnecessary.  But  if  not  previously  guilty  of  a 
conversion,  his  failure  to  deliver  on  the  demand — especially 
on  the  particular  ground  set  up  at  that  time  by  him,  that 
others  had  taken  it  by  force — was  prima  facie  a  conver- 
sion, or  evidence  of  a  conversion.  His  declarations  at 
the  time  can  not  do  him  any  good — Mahone  v.  Beeves^  11 
Ala.  Kep.  345  ;  7  Porter,  474. 

2.  All  the  legal  implications  and  incidents  of  a  written 
contract  form  part  and  parcel  of  the  written  contract  as 
fully  as  if  written  out  in  extenso  in  the  contract. — Nave  v. 
Berry,  22  Ala.  Eep.  382. 

It  must  be  kept  steadily  in  mind,  that  the  obligations 
and  duties  of  the  defendant  result  from  Ids  oivn  valid  con- 
tract.— Claney  v.  Overman,  1  Dev.  &  Batt.  Law  Rep.  405. 
He  cannot  therefore  rely  upon  ignorance.  Nor  is  his 
motives  a  material  subject  of  inquiry.  Nor  can  he  find 
any  legal  excuse  in  his  honest,  but  mistaken  belief  of  the 
right  of  those  armed  third  persons  by  whom  he  says  the 
cotton  was  taken  from  him,  and  in  ivhose  taking  he  acquiesced, 
through  a  mistaken  but  honest  belief  of  their  right  to 
take  it. — Bitchie  v.  Atkinson,  10  East,  530. 

As  his  duties  and  obligations  are  self -incur  red,  and  arise 
from  his  own  contract  or  undertaking,  and  as  one  of  those 
obligations  and  duties  was  to  deliver  the  cotton  to  the 
holder  of  his  receipt  (the  plaintiff)  on  request,  and  as  he 
has  failed,  on  demand  and  request  to  do  so,  the  single  fact 
that  the  cotton  was  taken  by  third  persons  from  him, 
which  taking  it  is  plain  he  in  fact  acquiesced  in,  cannot  bar 
this  action.  Nor  can  the  taking  by  any  third  person  from 
him,  be  a  defence  to  this  action,  unless  he  shows  that 
those  who  so  took  it  had  "  the  superior  title  "  to  the  cotton, 
or  at  least  such  lawful  authority  to  take  it  as  would  not 
leave  them  liable  to  him. — Spenct  v.  MitcJiell,  supra.  For 
it  is  only  when  he  "  has  no  remedy  over  "  against  the  per- 
sons who  took  it,  that  the  law  will  excuse  him  from  the 
obligations  of  his  contract. — Clancy  v.  Overman,  1  Dev.  & 
Batt.  Law  Rep.  405.  He  fails  to  show  that  he  had  no 
remedy  over  ;  the  contrary  tends  to  show  he  had. — Davis 
V.  Smithy  15  Missouri  Rep.  467. 
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3.  The  charge  of  the  court  ignores  each  and  all  of  the 
foregoing  views.  It  was  too  exacting  of  the  plaintiff.  It 
required  him  to  prove  far  more  than  the  law  required  him 
to  prove,  "  to  make  the  defendant  liable."  It  kept  the 
burthen  of  proof  steadily  on  the  plaintiff,  after  he  had 
made  out  a  prima  facie  case.  It  made  the  case  turn  upon 
matters  which  were  not  the  matters  upon  which  the  law 
required  the  case  to  turn.  It  could  not  fail  to  mislead  the 
jury  to  the  prejudice  of  the  plaintiff.  It  required  the 
plaintiff  not  only  to  prove  the  defendant  guilty  of  a  con- 
version, but  a  conversion  to  his  own  us^  ;  that  is,  a  conver- 
sion whereby  the  defendant  made  or  acquired  some 
benefit. 

4.  Bailees,  like  the  defendant,  are  guilty  of  a  conver- 
sion, whenever  they  "  have  transcended  the  authority  con- 
ferred by  their  contract." — St.  John  v.  O'Connell,  7  Porter's 
Eep.  480. 

The  defendant  clearly  "transcended  the  authority  con- 
ferred by  his  contract,"  when  he  assumed  to  himself  the 
right,  upon  the  mere  declarations  of  third  persons,  to 
decide,  that  the  "  armed  force  "  claiming  the  cotton  had 
authority  to  take  it,  and  yielded  it  to  that  armed  force, 
and  acquiesced  in  the  removal  of  the  cotton  by  the  armed 
force.  Neither  the  plaintiff  nor  the  contract  authorized 
any  such  decision  or  surrender  by  the  defendant.  The 
plaintiff  never,  by  the  contract  or  othertoise,  consented  for 
his  cotton  to  be  transferred  or  turned  over  by  the  defend- 
ant to  any  third  persons,  whether  armed  or  unarmed.  Nor 
can  he  be  forced  by  any  such  act,  to  seek  redress  of  those 
to  whom  the  defendant,  ivithout  his  consent,  so  yielded  his 
cotton.  It  is  for  the  defendant  to  seek  his  redress  of 
those  third  persons ;  but  he  must  respond  to  the  plaintiff. 

5.  The  declarations  of  Clapper  and  Gen.  Smith  are,  in 
law  and  fact,  the  mere  naked  declarations  of  third  per- 
sons. They  are  merely  narrative  of  a  past  occurrence,  to- 
wit :  that  Smith  and  Clapper  had,  at  a  time  prior  to  those 
declarations,  authorized  the  armed  men,  or  force,  to  take 
the  cotton.  Those  declarations  are  not  part  of  any  res, 
admissible  in  this  case.     They  are  palpably  illegal  evi- 
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dence   against   the  plaintiff^. — Cunningham   v.  Cochran,  18 
Ala.  Kep.  479  ;  Thompson  v.  Maivhinney,  17  Ala.  Kep.  362. 

6.  Whether  defendant  acted  prudently  or  honestly,  is 
not  a  material  inquiry  in  this  case.  The  question  was, 
did  he,  as  bailee,  transcend  his  authority — did  he  violate 
the  terms  of  the  bailment  either  by  mere  omission  or  other- 
wise.— Ritchie  v.  Atkinson,  10  East,  580. 

7.  Trover  is  a  proper  action  for  the  plaintiffs  in  this 
case,  against  the  warehouseman,  who  delivered  or  surren- 
dered the  plaintiff's  goods  to  another,  although  such  sur- 
render was  the  result  of  mistake.  The  loss  of  plaintiff's 
goods  whilst  in  charge  of  the  warehouseman,  as  slioivn  by 
tfie  evidence,  to-wit :  by  the  warehouseman  yielding  to  their 
taking  by  another,  is  a  conversion. — 9  Bacoris'  Abr.  633, 
636,  referring  to  4  Bing.  476,  and  15  Johns.  39  ;  Devereux 
V.  Barclay,  2  Barn  &  A.  702  ;  Lubbock  v.  Inglis,  1  Starkie's 
Cases,  104 ;  Peake's  Cases,  68  ;  1  Bing.  476. 

Watts  &  Teoy,  contra. — 1.  The  action  is  trover  for 
the  conversion  of  three  bales  cotton  left  with  defend- 
ant as  a  warehouseman.  The  proof  shows  that  no 
illegal  ownership  of  the  cotton  was  assumed  by  the 
defendant,  and  no  wrongful  or  tortious  act  was  com- 
mitted in  it ;  and  the  evidence  showed  clearly  that  he 
had  not  converted  the  cotton  to  his  own  use ;  that  it 
was  taken  from  his  possession  in  July,  1865,  (whilst  mili- 
tary rule  was  prevailing,)  by  an  armed  force,  against  his 
consent,  and  when  demand  was  made  for  it  by  the  owner, 
he  had  not  the  possession  of  it.  Defendant  was  not  liable 
in  trover  for  the  cotton. — See  Edwards  on  Bailments,  and 
the  authorities  he  cites,  page  117,  and  on  page  130,  and 
authorities  cited ;  Ala.  &  Tenn.  R.  R.  Co.  v.  Kidd,  35  Ala. 
220 ;  Johnson  &  Connor  v.  Allen  &  Reynolds,  33  Ala.  515. 

2.  The  declarations  of  the  treasury  agent  Clapper,  and 
of  Gen.  Smith,  as  to  the  authority  of  the  man  with  the 
armed  force  (who  took  the  cotton  from  the  possession  of 
defendant,)  were  competent  evidence  for  the  purpose  of 
showing  that  defendant  acted  with  prudence  and  caution 
in  not  resisting  the  force.  The  declarations  tended  to 
show  that  the  man  with  the  armed  force  was  not  a  high- 
way robber,  because  acting  under  the  authority  of  govern- 
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ment  agents.  The  defendant  might  have  been  guilty  of 
want  of  proper  care,  had  he  not  resisted  a  mere  band  of 
robbers.  The  declarations  of  Gen.  Smith,  and  Clapper, 
the  treasury  agent,  were  therefore  competent  to  show  that 
the  defendant  was  not  in  duty  bound  to  resist  by  force  the 
effort  of  this  armed  man  to  take  the  cotton  from  his  cus- 
tody and  possession.  These  declarations  were  not  intro- 
duced to  prove  the  rightful  authority  of  the  armed  man  to 
take  the  cotton,  but  to  show  that  the  treasury  agent  and 
Gen.  Smith,  under  whose  orders  he  represented  himself  as 
acting,  recognized  his  authority,  and  thus  to  show  the 
reason  why  the  defendant  did  not  resist  with  force  the 
seizure  of  the  cotton. 

3.  But  if  there  was  an  error  in  introducing  these  de- 
clarations, it  was  error  without  injury  to  the  plaintiffs ;  for 
the  proof  clearly  shows  that  the  plaintiffs  were  not  entitled 
to  recover,  certainly  in  the  form  of  action  used. 

BYRD,  J. — [1.]  In  the  case  of  the  Ala.  d  Tenn.  Rivers 
R.R.  Co.  V.  Kidd,  35  Ala.  220,  this  court  held  that  "  trover 
will  not  lie  for  goods  lost  or  stolen  by  the  negligence  of  a 
warehouseman."  To  this  doctrine  we  adhere.  Hence, 
trover  will  not  lie  where  goods  are  taken  by  an  armed  force 
without  any  negligence  or  complicity  on  the  part  of  the 
bailee.  Construing  the  charge  given  by  the  court  with 
reference  to  the  evidence,  we  are  of  opinion  that  the  court 
committed  no  error  in  giving  it. — Conner  et  al.  v.  Allen  et 
al.,  33  Ala.  E.  516 ;  Edwards  on  Bailm.  130 ;  Story  on 
Bailm.  §§  269,  408 ;  Devereux  et  al.  v.  Barclay  et  al.;  2 
Barn.  &  Al.  702  :  9  Bac.  Abr.  636. 

2.  Admitting  that  the  charge  may  have  misled  the 
jury,  and  that  such  was  its  tendency,  still,  this  is  not  an 
error  for  which  the  cause  would  be  reversed  ;  for  the 
party  excepting  could  have  asked  of  the  court  a  charge 
which  would  have  explained  or  qualified  the  charge  given, 
so  as  to  have  obviated  its  tendency. — Jones  v.  Fort,  36  Ala. 
R.  449  ;  Fitzpatrick  v.  Hays,  ib.  684. 

3.  The  appellants  insist  that  the  declarations  of  the 
United  States  ofiicers  as  proven  by  the  witness  DeBarde- 
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laben,  were  inadmissible,  and  that  the  court  erred  in  per- 
mitting them  to  go  to  the  jury.     It  is  said  bj  the  counsel 
for  appellee,  with  great  force,  that  as  the  appellants  are 
not  entitled  to  recover  in  this  action  under  the  evidence 
set  out  in  the  record,  that  the  admission  of  such  declara- 
tions is,  at  most,  error  v^ithout  injury.    But  the  admission 
of  this  evidence  was  illegal,  and  being  so,  it  devolves  on 
the  appellee  to  show  that  the  appellants  were  not  injured 
thereby.     In  Raines^  AdmW  v.  Raines'  Creditors,  30  Ala. 
428,  this  court  held  that  injury  will  be  presumed  from 
the  erroneous  exclusion  of  evidence,  unless  the  bill  of  ex- 
ceptions sets  out  all  the  evidence  and  shows  that  no  injury 
could  have  resulted  from  the  error.     The  same  principle, 
we  conceive,  applies  to  the  erroneous  admission  of  illegal 
evidence  when  an  exception  is  reserved  to  the  ruling  of  the 
court  thereon.     But  we  do  not  hold  that  this  is  a  universal 
rule.    The  bill  of  exceptions  in  this  case  does  not  purport 
to  set  out  all  the  evidence,  and  the  evidence  objected  to  is 
clearly  illegal.     In  the  case  of  Carlisle  v.  Tiittle  and  Wife, 
31  Ala.  614,  the  court  held  that  the  erroneous  admission 
of  evidence  by  the  probate  court  is  not  a  reversible  error, 
where  the  bill  of  exceptions,  setting  out  all  the  evidence, 
shows  enough  to  sustain  the   decree  of  the  court.     So 
where  there  is  such  an  error  committed  in  a  trial  by  jury, 
it  would  seem  to  follow  that,  to  obviate  a  reversal,  all  the 
evidence  should  be  set  out  and  show  that  no  injury  re- 
sulted  to   the   party  excepting.     The  rule   is  laid   down 
somewhat  more  stringently  in  the  case  of  Shield  &  Walker 
V.  Henry  d  Mott,  31  Ala.  53.     In  Green  v.  Allen,  adminis- 
trator, 32  ib.  220,  it  does  not  appear  that  all  the  evidence 
was  set  out  in  the  bill  of  exceptions,  yet  the  court  held 
the  evidence  admitted  could  not  possibly  have  injured  the 
party  excepting.     This  case  may,  perhaps,  be  considered 
one  of  the  exceptions  to  the  general  rule  above  laid  down. 
In  Buford  v.  Gould,  35  ib.  268,  it  is  held  that  an  errone- 
ous ruling  will  be  presumed  injurious,  unless  the  bill  of 
exceptions  affirmatively  shows  that  such  error  worked  no 
injury.     In  that  case  it  appears  the  court  refused  to  sup- 
press certain  depositions,  and  an  exception  was  taken. 
But  the  bill  of  exceptions  did  not  show  that  the  deposi- 
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tions  were  offered  as  evidence  or  were  not  so  offered ;  and 
the  court  reversed  the  cause  on  this  exception.  In  Moseley 
V.  Mastin,  37  ih.  216,  it  was  said  in  the  opinion  that  the 
court  below  "  erred  in  sustaining  specific  objections  which 
were  made ;  and  we  cannot  affirm  that  it  was  error  with- 
out injury,  because  there  was  another  objection  which 
might  have  been  made,  and  which,  if  made,  might  have 
been  obviated."  See,  also,  3Iurphreey.  Singleton,  37  ih.  412. 
In  Stephens  v.  Broadnax  et  al.,  5  Ala.  258,  it  was  held  that 
where  it  is  stated  in  the  bill  of  exception  that  a  charge  was 
prayed  upon  certain  evidence,  it  will  not  be  intended,  in  order 
to  legalize  the  ruling  of  the  court,  that  other  evidence  was 
introduced  which  would  render  it  legal ;  and  being  illegal 
the  law  presumes  injury,  and  it  will  not  be  intended  in 
order  to  rebut  the  presumption  of  injury  that  other  evi- 
dence was  adduced  which  would  have  done  so ;  nor,  on 
the  other  hand,  can  we  say  no  injury  resulted,  unless  all 
the  evidence  had  been  set  out  in  the  bill  of  exceptions, 
although  we  might  be  satisfied  that  no  injury  resulted,  if  we 
were  allowed  to  look  alone  to  the  evidence  that  is  set  out. 
There  may  be  cases  supposed,  and  some  have  been  adjudi- 
cated in  which  a  court  could  clearly  see  that  no  injury 
resulted  from  the  introduction  of  illegal  evidence  without 
the  bill  of  exceptions  disclosing  or  having  disclosed  all  the 
evidence  introduced  on  the  trial. 

From  the  decisions  of  this  court,  the  true  rule  seems  to 
be  that  where  iUeqal  evidence  is  admitted  in  opposition  to 
the  objection  of  the  party  against  whom  it  is  offered,  it  is 
a  reversible  error,  unless  it  clearly  appears  from  the 
record  that  no  injury  resulted  to  the  party  excepting. 
And,  as  a  general  rule,  the  court  will  reverse  in  such  a 
case,  unless  all  the  evidence  is  set  out  in  the  bill  of  excep- 
tions. 

It  is  not  sufficient  for  the  purpose  of  an  affirmance  in 
this  case,  that  upon  the  evidence  set  out  we  cannot  see 
any  injury  which  resulted  to  the  appellant  from  the  ad- 
mission of  the  declarations  of  the  officers  of  the  United 
States,  but  we  should  be  able  to  see  clearly  that  no  injury 
resulted,  which  we  are  unable  to  do  in  the  condition  of 
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this  record.     Hence,  the   judgment  is  reversed  and  the 
cause  remanded. 


Judge,  J.,  not  sitting. 


BAEEELL  vs.  HANEICK,  Adm'r,  et  al. 

[bill  in   BQUITT  to  establish   8ECBET  PABOL  TBUST.] 

1.  Parol  trust— The  provisions  of  the  statute,  Code,  (1852,)  $  1320, 
(Revised  Code,  $  1590,)  were  intended  to  prevent  fraud,  and  in  avoidance 
of  a  fraud,  a  parol  trust  may  be  engrafted  upon  an  instrument  which 
purports  to  be  absolute  on  its  face,  notwithstanding  the  prohibition  of 
the  statute  ;  and  in  order  to  constitute  fraud,  and  suspend  the  operation 
of  the  statute  there  need  not  be  deceit,  or  misrepresentation,  or  evi- 
dence that  the  subsequent  failure  to  fulfil  the  trust  was  the  result  of  an 
original  fraudulent  design  ;  and  the  failure  to  execute  such  a  trust,  from 
whatever  cause,  is  a  constructive  fraud  against  which  equity  will  grant 
relief. 

2.  Confederate  States  confiscation  acts. — This  court  being  a  co-ordinate 
branch  of  the  rightful  State  government  of  Alabama,  forming  a  part  of 
the  United  States,  cannot  entertain  such  an  objection  as  this  :  "That 
the  bill  cannot  be  entertained,  as  it  sets  out  on  its  face  that  the  agree- 
ment from  which  springs  the  trust  was  made  with  a  view  to  evade  the 
confiscation  acts  of  the  government  of  the  Confederate  States,  and  that 
therefore  the  appellant  does  not  come  into  equity  with  clean  hands." 

Appeal  from  the  Chancery  Court  of  Montgomery. 
Heard  before  the  Hon.  N.  W.  Cocke. 

The  bill  in  this  case  was  filed  on  the  8th  day  of  March, 
1866,  by  George  Barrell,  a  citizen  of  the  State  of  New 
Jersey,  and  sought  to  establish  in  favor  of  complainant  a 
secret  parol  trust,  in  the  real  and  personal  estate  of  which 
Charles  Barrell,  his  brother,  died  seized  and  possessed, 
and  which  was  devised  by  his  will  to  Edward  Hanrick. 
Edward  G.  Hanrick,  as  administrator  of  said  Edward 
Hanrick,  and  individually,  Henry  F.  Barrell,  brother  of 
Charles  Barrell,  Miss  Olivia  Benson    and  Miss  Louisa 
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Henry,  (formerly  Miss  Louisa  Benson,)  legatees  under 
the  will  of  said  Charles  Barrell  and  W.  G.  Waller,  admin- 
istrator de  bonis  non,  with  the  will  annexed  of  said  Charles 
Barrell,  were  made  parties  defendant  to  said  bill. 

On  the  2d  of  February,  1863,  said  Charles  Barrell  exe- 
cuted his  will,  and  on  the  19th  of  August,  1863,  he  added 
to  said  will  a  codicil,  and  said  will  and  codicil  were  on  the 
22d  January,  1864,  admitted  to  probate  in  the  probate 
court  of  Montgomery  county,  as  the  last  will  and  testament 
of  said  Charles  Barrell.  Edward  Hanrick  was  named  in 
said  instrument  as  the  sole  executor  thereof,  with  full 
power  and  discretion  to  sell,  use  and  dispose  of  the  prop- 
erty therein  bequeathed  to  him,  in  any  way  that  he  might 
see  proper,  and  qualified  as  such  executor  on  the  30th 
January,  1864.  Said  Edward  Hanrick  died  intestate  on 
the  3d  of  September,  1865,  and  Edward  G.  Hanrick,  the 
only  legal  heir  and  next  of  kin  of  said  Edward  Hanrick, 
qualified  as  his  administrator. 

The  material  facts  of  the  case,  so  far  as  they  are  neces- 
sary to  a  correct  understanding  of  the  legal  questions  here 
decided,  are  stated  in  the  opinion  of  the  court.  The  chan- 
cellor dismissed  the  bill,  so  far  as  it  sought  to  set  up  and 
establish  in  favor  of  complainant  a  trust  in  the  real  estate, 
of  which  said  Charles  Barrell  died  seized  and  possessed, 
and  which  was  devised  by  his  will  to  Edward  Hanrick, 
deceased,  but  sustained  in  the  bill  so  far  as  it  is  sought  to 
set  up  and  establish  in  favor  of  complainant,  a  trust  in  the 
personal  estate  of  said  Charles  Barrell,  bequeathed  by  the 
said  will  to  said  Edward  Hanrick,  and  declared  and  estab- 
lished said  trust  in  said  personal  estate.  From  this  decree 
both  parties  appealed  to  this  court,  and  by  consent  there 
were  cross  assignments  of  error. 

Majitin  &  Sayre,  and  Elmore,  Keyes,  and  Morrissett,  for 
appellants. — I.  Urider  the  English  law  there  were  three 
reasons  why  a  parol ,  trust  could  not  be  attached  to  an  ab- 
solute devise  of  realty. 

1.  The  seventh  section  of  the  statute  of  frauds,  which 
declares  that  all  declarations  or  creations  of  trusts  or  con- 
fidences of  any  lands,  <fec.,  shall  be  void  and  of  none  effect, 
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unless  they  shall  be  manifested  and  proved  by  some  writing 
signed  by  the  party  creating  them. 

2.  The  fifth  section  of  the  same  statute,  which  requires 
devisees  of  lands,  &c.,  to  be  in  writing  and  signed  by  the 
party  devising,  or  by  some  one  in  his  presence,  and  by  his 
direction. 

3.  "A  devise,  as  was  resolved  in  Vernon's  case,  implies  a 
consideration,  and  therefore  cannot  be  averred  to  the  use 
of  another ;  for  that,  observes  Lord  Chief  Baron  Gilbert, 
were  an  averment  contrary  to  the  design  of  the  will  appear- 
ing in  the  words  ;  and  accordingly  in  Lady  Portington's 
case,  the  court  of  King's  Bench  refused  to  admit  evidence 
against  the  devisees,  both  from  the  statute  of  frauds,  and 
also  from  the  nature  of  thething" — Lew.  on  Trusts,  33.  The 
objection  is  the  familiar  rule,  that  parol  testimony  is  inad- 
missible to  vary,  explain,  or  add  to,  a  written  contract. 

IL  There  is  another  section  of  the  statute  of  29  Car.  2, 
which  declares  that  a  will  of  personal  estate  shall  be  in 
writing,  and  it  follows,  says  Lewin,  that  a  trust  of  realty 
or  personalty  cannot  be  created  without  the  observance  of 
the  same  respective  solemnities. — Lewin  on  Trusts,  31. 

III.  It  is  held  in  England,  that  the  seventh  section  of 
the  statute  of  frauds  does  not  require  a  trust  of  realty  to 
be  created  by  writing,  but  only  to  be  manifested  and  proved 
by  writing. — Forster  v.  Hah,  3  Yes.  696.  But  the  differ- 
ence, if  any  exists,  must  be  exceedingly  thin,  between  a 
trust  being  void  if  not  created  by  writing,  and  a  trust  being 
void  if  not  manifested  and  proved  by  writing.  Qnod  non 
apparet  non  est. 

But  admitting  the  distinction  to  exist,  and  giving  to  it 
all  its  force,  still  it  is  immaterial ;  for  declarations  of  trusts 
to  be  attached  to  absolute  devises  "are  in  truth  of  a  tes- 
tamentary character." —i^o&wg'/iam  V.  Vincent,  2  Ves.  204; 
and  must,  therefore,  be  made  according  to  the  fifth  section 
of  29  Car.  2,  c.  3.,  commonly  called  the  statutes  of  frauds  ; 
because  "the  absolute  owner  of  property  combines  in  him- 
self both  the  legal  aud  equitable  interests ;  and  when  the 
legislature  enacts  that  no  devise  or  bequest  of  property 
shall  be  valid  without  ceremonies,  a  testator  cannot  by  an 
informal  instrument"    (nor  by  parol)  "affect  the  equitable 
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any  more  than  the  legal  estate,  for  the  one  is  a  constituent 
part  of  the  ownership  as  much  as  the  other." — Lewin  on 
Trusts,  32. 

IV.  The  statute  of  Alabama,  Code,  §  1320,  declares  that 
"no  trust  concerning  lands,  except  such  as  results  by  im- 
plication or  construction  of  law,  or  which  may  be  trans- 
ferred or  extinguished  by  operation  of  law,  can  be  created, 
unless  by  instrument  in  writing,  signed  by  the  party  cre- 
ating or  declaring  the  same,  or  his  agent  or  attorney  law- 
fully authorized  thereto  in  writing." 

The  eighth  section  of  the  English  statute  of  frauds, 
makes  the  same  exceptions  that  are  made  in  our  statute, 
and  it  follows  from  what  has  been  said,  that  parol  trusts,  to  be 
attached  to  absolute  devises,  stand  upon  the  samefooting  in  Eng- 
land and  in  this  State. 

V.  In  Strickland  v.  Aldridge,  9  Ves.  519,  Lord  Eldon  said : 
"If  a  father  devises  to  his  youngest  son,  who  promises, 
that  if  the  estate  is  devised  to  him,  he  will  pay  X10,000  to 
the  eldest  son,  this  court  would  compel  the  former  to  dis- 
cover whether  that  passed  in  parol ;  and  if  he  acknowledged 
it,  even  praying  the  benefit  of  the  statute,  he  would  be  a 
trustee  to  the  value  of  X10,U00  ;  and  then  why,  upon  a 
similar  principle,  should  not  a  trust  be  raised  as  to  the 
whole  value  of  the  estate,  the  promise  extending  to  the 
whole  ?"  And  in  a  previous  part  of  the  same  opinion, 
his  lordship  had  said  :  "The  statute  was  never  permitted 
to  be  a  cause  for  fraud  upon  the  private  rights  of  individu- 
als ;  and,  within  the  limitation,  it  cannot  be  said  a  trust  is 
declared  under  these  circumstances,"  (a  parol  agreement 
between  devisor  and  devisee,  that  a  trust  should  be  attached 
to  the  devise  ;)  "it  is  clear,  a  trust  would  be  created,  upon 
the  principle  on  which  this  court  acts  as  to  fraud." 

"And  if  the  defendant  deny  the  trust  by  his  answer,  the 
fact  may  in  this,  as  in  other  cases  of  fraud,  be  established 
against  him  by  the  production  of  parol  evidence." — Lew. 
on  Trusts,  39  ;  citing  Kingsman  v.  Kingsman,  2  Vem.  559 ; 
Pring  v.  Pring,  2  Vern.  99. 

"The  court  will  not  permit  the  statute  against  frauds  to 
be  converted  into  an  engine  of  fraud,  and,  therefore,  if  the 
devise  or  bequest  of  a  legal  ebtate  be  accompanied  with 
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any  mala  fides  in  the  devisee  or  legatee,  as  if  there  be  an 
express  or  implied  undertaking  to  execute  the  intent,  the 
court  will  in  that  case  establish  the  trust,  notwithstand- 
ing the  statute. — Lewin  on  Trusts,  38  ;  citing  many  cases. 
See  also,  Podmore  v.  Gunning,  7  Sim.  644. 

"Wherever  the  rehef  sought  arises  from  the  fraud  and 
imposition  of  the  defendant,  it  has  nothing  in  the  world 
to  do  with  the  statute  of  frauds  and  perjuries." — Kennedy 
V.  Kennedy,  2  Ala.  594.  And  in  the  same  case,  the  chief 
justice,  in  delivering  the  opinion  of  the  court,  says,  in  com- 
menting upon  Lloyd  v.  Spillet,  Barnardiston,  384 :  "The 
parol  testimony  was  held  to  be  admissible,  on  the  ground 
that  the  breach  of  trust  in  Lawrence  Saltar,  was  a  fraud  in 
law,  which  was  not  within  the  act,  and  a  judgment  was  en- 
tered for  the  plaintiff.  Here,  it  may  be  observed,  that 
there  was  no  proof  from  which  an  actual  fraud  could  be 
imputed  to  Lawrence  Saltar,  for  he  always  managed  the 
property  as  if  it  belonged  to  the  lessors  of  the  plaintiff, 
and  even  in  extremis  expressed  uneasiness  that  he  was 
about  to  die  without  having  made  a  will ;  yet  the  court 
considered  the  failure  to  perform  the  promise  made  to  his 
wife  to  be  a  fraud  in  law,  and  wrested  the  property  from 
his  heirs." 

In  Drakeford  v.  Wilks,  3  Atk.  539,  Lord  Hardwick  said  : 
"It  has  been  truly  said  by  Mr.  Wilbraham,  it  is  dangerous 
to  set  up  parol  trusts  of  personal  estate,  as  well  as  real 
estate,  since  the  statute  ;  and  that  the  court  will  not  suffer 
parol  declarations  to  be  set  up  in  opposition  to  the  will. 
But  if  there  is  a  declaration  and  undertaking  by  a  legatee 
to  do  an  act,  in  consideration  of  the  testator's  devising  to 
that  legatee,  I  know  no  case  where  the  court  has  not  se- 
cured it,  whether  such  undertaking  was  before  the  will  has 
been  made  or  after.  The  case  of  Thyme  v.  l^hyme,  1  Vern. 
296,  and  Jones  v.  Nabbs,  Pasch.  1718  ;  Eq.  Cas.  Ab.  405, 
depended  upon  the  undertaking  and  promise  of  the 
person  who  was  to  receive  the  benefit  by  the  will.  This 
is  not  setting  up  anything  in  opposition  to  the  will,  but 
taking  care  that  what  has  been  undertaken  shall  have  its 
effect;  a  will  being  ambulatory,  if  the  testatrix  has  a  con- 
versation with  a  legatee,  and  the  legatee  promises  that  in 
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consideration  of  the  testator's  disposition  in  favor  of  her, 
she  will  do  an  act  in  favor  of  a  third  person,  and  the  tes- 
tatrix lets  the  will  stand,  it  is  very  proper  the  person  who 
undertook  to  do  the  act  should  perform,  because  I  must 
take  it,  if  Mrs.  Ann  Wilks  had  not  so  promised,  the 
testratrix  would  have  altered  her  will." 

The  counsel  arguendo,  Podmore  v.  Gunning,  7  Sim.  644, 
says  :  "The  statute  says  that  every  will  must  be  in  writing, 
but  if  a  person  obtains  property  under  a  will  upon  a  parol 
assurance  that  he  will  dispose  of  it  in  a  particular  way, 
this  court  will  not  allow  him  to  keep  the  property. — Strick- 
land V.  Aldridge,  9  Ves.  516  ;  Devenish  v.  Baines,  Pric.  Cha.  3  ; 
Thyme  v.  Thyme,  1  Vern.  505  ;  Chamberlain  v.  Agar,  2  V. 
&  B.  259 ;  Mucklestone  v.  Brown,  6  Ves.  52  ;  Beach  v.  Kenni- 
gate,  Amb.  67  and  1  Ves.  123  ;  Brakeford  v.  Wilks,  3  Atk. 
559 ;  Chamberlain  v.  Chamberlain,  2  Freem.  52  ;  Sellach  v. 
Harris,  5  Vin.  Ab.  521 ;  Buckley  v.  Wilford,  8  Bligh's  N. 
K.  Ill ;  Seagrave  v.  Ruwan,  1  ^eat.  157  ;  Walker  v.  Walker, 
2  Atk.  98  ;  Dixon  v.  Almins,  1  Cox,  414.  These  cases  show 
that  the  doctrine  of  this  court  is  applied  to  real  as  well  as 
to  personal  estate.  "The  cases,"  they  add,  "on  the  ship 
registry  acts  are  still  stronger,  for  those  acts  were  passed 
on  grounds  of  public  policy,  and  not  for  protecting  the 
rights  of  individuals."  —Mytan  v.  GiUispie,  11  Ves.  621. 
See  the  vice  chancellor's  opinion  in  Podmore  v.  Gunning, 
concurring  with  the  council  for  the  plaintiffs,  and  refusing 
relief  only  for  the  want  of  testimony  to  establish  the  agree- 
ment. 

In  Boge  v.  Hoge,  1  Watts,  163,  chief  justice  Gibson  says : 
"The  trust  invested  in  him,  however,  owes  its  validity,  not 
to  the  will  or  the  declaration  of  the  testator,  but  to  the 
fraud  of  the  devisee.  It  belongs  to  a  class  in  which  the 
trust  arises  ex  male/icio,  and  in  which  equity  turns  the  frau- 
dulent procurer  of  the  legal  title  into  a  trustee  to  get  at 
him  ;  and  there  is  nothing  in  reason  or  authority  to  forbid 
the  raising  of  such  a  trust,  from  the  surreptitious  procure- 
ment of  a  devise," — p.  214.  He  further  says  :  "The  ques- 
tion has  been,  as  to  the  circumstances  which  constitute  such 
a  fraud  as  will  be  made  the  foundation  of  a  decree  ;  a  mere 
refusal  to  perform  the  trust  is  undoubtedly  not  enough; 
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else  the  statute  which  requires  a  will  of  land  to  be  in 
writing  would  be  altogether  inoperative ;  and  it  seems  to 
be  requisite  that  there  should  appear  to  have  been  an 
agency,  active  or  passive,  on  the  part  of  the  devisee  in 
procuring  the  devise.  In  Whitton  v.  Russell,  1  Atk.  488,  it 
was  thought,  by  high  authority,  that  even  a  promise  to  the 
testator  to  perform  the  trust  was  not  such  an  agency,  be- 
cause, as  it  was  said,  the  fraud,  if  any,  consisted  not  in  the 
procurement  of  the  will,  but  in  the  subsequent  refusal  to  per- 
form it ;  and  that  every  breach  of  promise  is  not  a  fraud. 
But  it  was  also  thought  that  the  testator  had  not,  in  fact, 
been  drawn  in  to  make  the  will  by  the  promise  ;  and  on 
no  other  ground  is  the  decision  to  be  reconciled  to  a  train 
of  authorities  by  which  it  is  conclusively  established,  that  if  he 
has  executed  his  will  on  thefaith  of  such  a  promise,  the  devisee 
shall  be  compelled  to  make  it  good." — P.  214,  215.  After 
stating  the  cases,  he  adds  :  "I  have  cited  these  authorities 
with  a  particular  reference  io  their  circumstances,  to  show 
that  the  difference  taken  in  the  argument  between  real  and 
personal  estate,  is  without  foundation.  The  principle  of 
the  relief  to  be  granted,  is  very  satisfactorily  disclosed  by 
Lord  Hardwicke  in  Reech  v.  Kennegal,  1  Ves.  12,  where,"  &c. 
See,  also,  Kisler  v.  Kisler,  2  Watts,  323  ;  Robertson  v.  Robert- 
son, 9  Watts,  32  ;  Brown  on  Frauds,  §  94,  more  particularly 
§  107 ;  Crabb  on  K.  Prop.  §  1768.  "Parol  agreement  varied 
from  in  a  deed  of  trust  executed  in  order  to  avoid  a  seizure 
by  the  sequestrators  in  the  life  of  Cromwell,  decreed  three 
several  times  by  three  several  persons  to  be  made  good, 
though  contrary  to  the  deed." — 5  Vin.  Ab.  518,  §  12.  And 
see  Bryan  &  McPhail  v.  Cowart,  21  Ala.  92,  and  subse- 
quent cases. 

VI.  The  Code,  §  1320,  expressly  excepts  such  trust  "as 
results  by  implication  or  construction  of  law,"  and  the  trust 
in  this  case  is  a  trust  resulting  by  implication  or  construc- 
tion of  law. — See  Browne  on  Frauds,  §  84,  §  94.  See,  also, 
Robertson  v.  Robertson,  9  Watts,  32 ;  Lloyd  v.  Spillet,  Bar- 
nardiston,  384, 

These  implied  trusts  may  be  established  by  parol. — 
Browne  on  Frauds,  §  84  ;  Caple  v.  McCullom,  27  Ala.  461 ; 
Boyd  V.  McLean,  1  John.  Ch.   582  ;  Kennedy  v.  Kennedy, 
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2  Ala.  571  ;  2  Crabb  on  Real  Property,  §  1768 ;  1  Phil.  Ev. 
678 ;  ib.  Cowen  &  Hill's  notes,  part  2,  p.  1487,  note  1003. 

VII.  The  sequestration  act  of  the  Confederate  States 
was  passed  30th  August,  1861.  It  is  penal  in  character, 
and  must  be  construed  strictly.  But  under  no  construc- 
tion of  it  can  it  be  held,  that  property  acquired  subsequent 
to  its  passage,  by  a  citizen  of  the  United  States,  was  sub- 
ject to  sequestration.  It  declares  "that  all  and  every 
the  lands,  tenements,"  &c.  "within  these  Confederate  States, 
and  every  right  and  interest  therein,  held,  owned,  possessed 
or  enjoyed  by  or  for  any  alien  enemy  since  the  21st  day  of 
May,  1861,  except,"  &c. — See  Acts  Prov.  Congress,  201.  It 
is  clearly  not  prospective.  The  will  in  this  case  was  not 
executed  until  1863,  and  the  testator  did  not  die  until  some 
time  during  the  year  1864.  The  trust  estate  of  complain- 
ant was  not  subject  to  sequestration,  and  there  was  no  vio- 
lation of  the  public  policy  in  creating  it.  But  had  the 
creation  of  such  a  trust  been  contrary  to  the  public  policy 
of  the  Confederate  States,  still  it  would  now  be  good,  be- 
cause the  very  question  which  was  so  gallantly  contested 
was  whether  or  not  that  public  policy  should  prevail,  and 
it  was  decided  that  it  should  not.  The  government  of  the 
Confederate  States  was  a  government  de  facto,  not  dejure. 
When  the  government  was  destroyed,  its  laws  and  policy 
not  only  ceased  to  exist,  but  ceased  to  exist,  as  if  they  had  never 
been.  The  case  to  which  our  attention  has  been  called, 
{Blossom  V.  Van  Amringe,  January  term,  1867,  S.  C.  North 
Carolina,)  fully  sustains  the  position  taken  for  the  appel- 
lant. 

Chilton  &  Thorinqton,  for  appellee.— 1.  The  attempt 
here  is  to  devise  title  to  real  estate,  in  the  very  teeth  of  the 
statutes.— Code,  §§  1320,  1551. 

2.  The  usual  answer  in  such  cases  is,  "  the  statute  was 
designed  to  prevent  frauds,  and  to  apply  it,  would  be  to 
encourage  fraud."  This  rule  has  no  application  here,  for 
it  is  not  pretended  that  there  was,  or  is  any  fraud  in  this 
case,  on  the  part  of  Ed.  Hanrick,  the  testator  ;  the  trans- 
action was  precisely  as  the  parties  intended  it,  and  leaves 
the  case  in  all  its  length  and  breadth  exposed  to  the  pro- 
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■visions  of  the  statute.  They  intended,  for  the  reasons  stated 
in  the  bill,  to  create  a  parol  trust,  and  the  statute  says,  no 
such  trust  shall  be  valid  or  enforced.  If  parties  can  in  this 
way  evade  the  law,  and  open  the  door  by  parol  proof  to 
destroy  rights  guaranteed  by  the  most  solemn  assurances, 
what  becomes  of  the  statute  ?  Can  we  conceive  of  a  case 
where  it  will  apply  ?  We  think  not.  There  will  be  no  pro- 
tection against  fraud  and  perjury,  against  which  such  enact- 
ments are  leveled. 

3.  Parol  proof  may  be  admitted,  to  show  that  one  paper 
was  fraudulently  obtruded  on  the  testator  for  another,  as  in 
the  case  of  Doe,  ex  dem.  v.  Allen,  8  Dunf.  &  East.  147,  or 
where  the  heir  fraudulently  induces  the  ancestor  not  to 
make  a  will  or  deed  providing  for  his  wife,  <fec.,  under  the 
promise  that  he,  the  heir,  will  make  the  desired  provision, 
as  in  Shecklin  v.  Aldridge,  9  Ves.  519.  So  if  the  younger 
son  fraudulently  induce  the  father  to  make  a  bequest  to 
him,  upon  condition  that  he  will  pay  the  oldest  son  $10,000, 
as  in  the  case  of  Oldham  v.  Lich/ord,  2  Yernon's  Eep.  506; 
but  in  all  these  cases  there  was  fraud  in  procuring  the 
will ;  false  inducements  were  held  out  to  get  the  testator 
to  make  a  will,  which  he  would  not  otherwise  have  made. 
But  it  is  clear  these  cases  have  nothing  to  do  with  the  case 
at  bar,  for  here  was  no  fraud  on  the  part  of  Hanrick ;  the 
testator  makes  his  will  as  he  intended  it,  and  according  to 
the  bill,  which  for  the  sake  of  this  argument,  I  concede  to 
be  true;  the  parties  set  about  deliberately  to  create  a  parol 
trust,  which  cannot  be  done.  The  bill  in  this  case  amounts 
to  but  an  attempt  to  engraft  upon  the  will  of  Charles  Bar- 
rell  a  trust  which  entirely  defeats  it,  by  parol.  There  is 
no  fraud  in  obtaining  the  will.  If  the  bill  is  maintained,  it 
simply  amounts  to  engrafting  upon  a  will  duly  executed, 
according  to  the  solemnities  of  the  law,  an  alleged  cotem- 
poraneous  agreement,  that  while  the  will  gives  the  property 
absolutely,  it  shall  be  in  trust  only  for  complainant. 

4.  As  to  the  real  estate,  the  trust  is  not  one  which  results 
by  implication  or  construction  of  law,  or  which  may  be 
transferred  or  extinguished  by  operation  of  law,  and  all 
other  trusts  are  required  to  be  in  writing  by  an  express 
provision  of  the  Code,  §  1320,  which  section  is  set  up  by 
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the  demurrer,  as  well  as  specially  pleaded.  There  is  no 
answer  of  the  defendant  admitting  the  trust  to  take  the 
case  out  of  the  statute ;  on  the  contrary,  the  trust  is  denied. 
The  authorities  are  clear  to  the  point  that  such  trusts  come 
within  the  statute. — See  opinion  of  Lord  Chancellor  Hard- 
wick,  in  Lhyd  v.  Spiller,  2  Atk.  Rep.  150 ;  Lewin  on  Trusts 
and  Trustees,  228  to  231 ;  and  see  Mr.  Sander's  notes  on 
this  case,  Sanders  on  Uses,  &c.,  p.  p.  259,  260.  The  rule 
which  admits  parol  evidence,  even  to  establish  a  resulting 
trust,  is  very  stringent,  and  is  viewed  with  great  disappro- 
bation, and  Mr.  Hill  says,  "  in  modern  times  has  scarcely 
ever  been  received  without  eliciting  some  expressions  of 
animadversion." — See  Hill  on  Trustees,  m.  p.  126 ;  also. 
Trimmer  v.  Bane,  7  Ves.  520.  But  the  trjsst  here,  if  any 
there  be,  or  ever  was,  tvas  created  by  tJie  contract  of  the  par- 
ties. It  is  not  a  resulting  trust,  or  a  trust  by  construction, 
but  the  parties  undertake  to  create  a  trust  in  the  very  teeth 
of  the  statute.  Such  must  be  in  writing. — Lewin  on  Trus- 
tees, 237,  m.  p.  230.  The  case  presents  one  will  in  writing, 
duly  proved  and  recorded,  and  which  is  not  attempted  to 
be  set  aside  by  the  bill,  but  seeks  to  set  up  a  will  by  parol, 
controling  the  written  will,  and  making  the  written  will 
confer  no  beneficial  interest,  whereas,  on  its  face,  it  gives 
the  entire  estate.      We  find  no  ca^e  going  this  far. 

5.  But  there  is  another  point  that  we  think  is  conclusive 
of  this  case  in  equity.  Suppose  the  Confederate  States 
had  achieved  their  independence,  and  this  cause  was  now 
pending  with  all  the  facts  and  circumstances  connected 
with  it,  what  would  the  chancellor  be  compelled  to  say  ? 
Plainly,  he  would  declare,  that  the  testator  not  only  has 
attempted  to  evade  the  statute  against  parol  trust  upon 
the  statute  book,  (see  Code,  page  285,  §  1320,)  but  has  at- 
tempted to  defraud  the  government  by  substantially  rest- 
ing in  an  alien  enemy  his  real  estate  in  such  manner  as 
that  it  may  not  be  found  out,  to- wit :  by  secret  trust.  Sup- 
pose the  complainant  to  have  filed  his  bill  saying,  "  I  was 
and  am  an  alien.  When  this  will  was  made  I  was  an  alien 
enemy,  and  any  property  I  had  in  Alabama  was  subject- 
matter  for  confiscation.  My  brother  made  his  will  so  as  to 
avoid  that  law,  in  fraud  of  it,  vesting   the   property  in   a 
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friend  of  mine  absolutely,  but  with  the  secret  understand- 
ing that  he  would  turn  it  over  to  me,  and  thus  enable  me 
successfully  to  cheat  your  law  of  confiscation."  What 
would  the  court  have  said  to  such  a  bill  ?  The  answer 
would  clearly  have  been  :  "Who  comes  into  this  court,  must 
come  with  clean  hands."  "  Ex  turpi  contractu  actio  non 
oritur;"  "  In  pari  delicto  portio  rest  conditio  defendentis"  and 
why  should  not  this  wholesome  reply  be  noio  given,  since 
this  is  substantially  the  bill  and  the  case  made  by  it  ?  Is 
the  law  of  legal  morality  relaxed  ?  Are  the  precincts  of 
the  courts  less  sacred?  Are  its  maxims  less  pure?  In 
God's  name,  if  we  have  lost  our  liberty,  let  us  preserve  our 
morality.  It  is  submitted  in  all  confidence,  that  this  case 
must  be  tried  and  decided  by  the  law,  existing  at  the  time, 
and  controlling  the  rights  of  the  parties  tvhen  this  ivill  was 
made.  Such  is  the  established  law  of  nations,  as  recognized 
by  all  the  courts  of  authority  here  and  elsewhere. — See 
Watson  V.  Stone,  40  Ala.  451,  where  the  authorities  are  ably 
collated. 

JUDGE,  J. — Charles  Barrell,  by  his  will,  after  expressing 
a  desire  that  all  his  just  debts  should  be  paid,  bequeathed 
to  Edward  Hanrick,  in  absolute  right,  "  the  rest  and  re- 
mainder" of  his  estate,  "both  real,  personal,  and  mixed,  of 
whatever  kind."  He  subsequently,  by  a  codicil  to  his  will, 
gave  to  Miss  Olivia  Benson,  and  to  Miss  Louisa  Benson, 
five  hundred  dollars  each. 

George  Barrell,  a  resident  of  the  State  of  New  Jersey, 
and  brother  of  the  testator,  filed  the  bill  in  the  present 
case,  for  the  purpose  of  having  established  a  secret  parol 
trust,  created  for  his  benefit  in  connection  with  the  bequest 
to  Hanrick.  It  is  alleged  in  the  bill,  that  the  will  was  ex- 
ecuted "  during  the  pending  of  war  between  the  United 
States  and  the  late  Confederate  States ;  that  under  the 
laws  of  the  late  Confederate  States,  a  citizen  of  the  State 
of  New  Jersey  was  regarded  as  an  alien  enemy,  and  any 
property  to  which  he  might  have  acquired  a  title  during 
said  war,  in  any  State  of  the  late  Confederate  States, 
would,  under  the  laws  of  the  said  Confederate  States, 
have  been  subject  to  sequestration ;  that  for  the  purpose 
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of  securing  his  property  to  the  said  George  Barrell,  after 
the  death  of  the  testator,  and  placing  it  in  such  a  condi- 
tion as  would  prevent  it  from  being  sequestrated,  it  was 
agreed  and  understood  between  the  testator  and  the  said 
Edward  Hanrick,  that  the  will  should  be  executed  as  afore- 
said, and  that  said  Hanrick  should  hold  the  property  be- 
queathed to  him,  for  the  use  and  benefit  of  the  said  George 
Barrell ;  and  should,  at  a  proper  time,  convey  the  same  to 
the  said  George  Barrell,  or  otherwise  dispose  of  the  same 
for  his  use  and  benefit."  It  is  further  alleged,  "  that  in 
accordance  with  said  agreement,  and  relying  upon  the  per- 
formance of  said  trust,  the  will  was  executed." 

The  evidence  very  satisfactorily  establishes  the  agree- 
ment between  the  parties,  as  above  set  forth ;  and  from 
their  long  acquaintance,  and  the  strong  friendship  that 
existed  between  them,  the  character  and  business  ca- 
pacity of  each,  and  the  great  confidence  of  the  testator  in 
Hanrick,  and  the  peculiar  control  and  influence  of  the 
latter  over  the  former  as  to  all  business  transactions,  we 
think  it  a  fair  inference  that  the  bequest  to  Hanrick,  and 
the  parol  stipulation  in  relation  thereto,  had  birth  as  the 
result  of  Hanrick's  suggestions  and  advice. 

This  being  established  the  next  question  which  presents 
itself  is  this :  Can  the  trust  be  established,  and  its  per- 
formance be  enforced,  in  view  of  section  1320  of  the  Code, 
which  declares  that,  "  No  trust  concerning  lands,  except 
such  as  results  by  implication,  or  construction  of  law,  or 
which  may  be  transferred  or  extinguished,  by  operation  of 
law,  can  be  created,  unless  by  instrument  in  writing,  signed 
by  the  party  creating,  or  declaring  the  same,  or  his  agent 
or  attorney,  lawfully  authorized  thereunto  in  writings." 
This  section  of  our  Code  is  a  substantial  re-enactment  of  a 
section  of  the  English  statute  of  29  Ch.  2,  commonly 
called  the  statute  of  frauds,  which,  it  is  believed,  has  also 
been  adopted,  in  substance,  by  most  of  the  States  of  the 
Union  ;  and  under  the  operation  of  this  statute,  it  has 
been  well  settled,  in  both  England  and  America,  that,  in 
avoidance  of  a  fraud,  a  parol  trust  may  be  engrafted  upon 
an  instrument,  which  purports  to  be  absolute  on  its  face, 
notwithstanding  the  prohibition  of  the  statute — and  this 
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upon  the  ground  that  the  statute  being  intended  to  pre- 
vent fraud,  its  original  design  would  be  thwarted,  if  it 
could  be  used  as  a  cover  under  which  fraud  could  be  suc- 
cessfully perpetrated.  Such  has  long  been  the  established 
doctrine  of  this  court. — See  Kennedy  v.  Kennedy,  2  Ala. 
571,  in  which  the  principal  authorities  are  collated,  and 
the  question  is  elaborately  discussed,  in  a  thorough  and 
very  able  opinion  by  Collier,  C.  J.  See  also.  Tiffany  & 
Bullard  on  Trustees,  t.  pp.  ]89,  195;  1  Story's  Equity 
Jurisprudence,  sec.  184  and  notes,  on  pages  186,  187. 
But  conceding  the  proposition  as  above  announced  to  be 
correct,  still  it  is  contended  that  to  constitute  fraud,  and 
suspend  the  operation  of  the  statute,  there  must  be  deceit, 
or  misrepresentation,  or  evidence  that  the  subsequent  fail- 
ure to  fulfil  the  engagement,  was  the  result  of  an  original 
fraudulent  design.  It  is  admitted  that  there  are  high  au- 
thorities which  hold  such  to  be  the  correct  doctrine,  on  the 
ground  that  "  those  w*ho  choose  to  rely  upon  an  oral  assu- 
rance, in  cases  where  the  legislature  has  required  a  writing, 
must  trust  to  the  honor  of  those  with  whom  they  deal,  and 
cannot  look  to  the  law  for  indemnity  for  the  breach  of  an 
agreement  which  it  has  solemnly  deprived  of  all  legal 
value." — (2  L.  C.  in  Eq.  708.)  But  the  contrary  doctrine 
is  also  well  sustained  by  authority,  and  we  are  precluded 
from  considering  the  question  an  open  one,  by  the  previous 
decisions  of  this  court.  In  this  State,  while  it  is  well  set- 
tled that  the  fraud  which  avoids  a  specialty  at  law,  must 
relate  to  the  execution  of  the  instrument,  it  is  equally  as  well 
settled  that  the  jurisdiction  of  chancery  is  much  more  ex- 
tensive ;  and  that  "  fraud,  as  denounced  in  equity,  includes 
all  acts,  omissions,  or  concealments  which  involve  a  breach 
of  a  legal  or  equitable  duty,  trust,  or  confidence,  justly 
reposed,  which  are  injurious  to  another,  or  by  which  an 
undue,  or  unconscientious  advantage  is  taken  of  another." 
(Kennedy  v.  Kennedy,  sup-a.)  Hence,  Dargan,  J.,  in 
Bishops  Heirs  v.  Bishops  Admr,  13  Ala.  483,  says  :  "  The 
ground  upon  which  courts  of  equity  undertake  to  establish 
trusts  of  this  character,  is  that  of  preventing  the  fraudu- 
lent use  of  a  deed  ;  for  although  there  is  no  fraud  in  the 
execution  of  the  deed,  if  it  be  afterwards  converted  to  a 
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fraudulent  purpose,  or  to  one  wholly  different  from  the 
one  intended  by  both  parties  at  the  time  of  its  execution, 
equity  ought  to  interpose,  and  prevent  such  an  improper 
use  of  it,  and  establish  the  trusts  for  which  it  was  exe- 
cuted.—See  6  Paige's  E.  W^ ;  1  Dallas  Rep.  424." 

There  is  no  reason  to  believe  that  Hanrick  practiced 
any  fraud  or  deceit  in  procuring  the  bequest  to  him 
in  the  will  of  Charles  Barrell;  on  the  contrary,  there 
is  every  reason  to  believe,  that  at  the  time  of  the 
execution  of  the  will,  Hanrick  intended,  honestly  and 
fairly,  to  execute  the  trust  in  question  ;  and,  doubtless,  his 
death  alone  prevented  it.  But  having  died  without  com- 
plying with  his  agreement,  equity  and  good  conscience 
forbid  that  the  property  should  go  to  Hanrick's  heirs ;  and 
the  failure  of  Hanrick  to  execute  the  trust,  from  whatever 
cause,  is  a  constructive  fraud,  against  which  relief  should 
be  decreed. — Lessee  of  Thompson,  et  ux,  v.  Wliiie,  1  Dallas, 
424 ;  see  also,  Kennedy  v.  Kennedy,  supra  ;  Tiffany  &  Bul- 
lard  on  Trustees,  t.  pp.  189,  195  ;  1  Story's  Eq.  Jur.,  sec. 
184,  and  notes  on  pp.  186,  187. 

It  is  contended,  however,  that  the  bill  cannot  be  enter- 
tained, as  it  sets  out  on  its  face  that  the  agreement  from 
which  springs  the  trust,  was  made  with  a  view  to  evade 
the  confiscation  acts  of  the  government  of  the  Confede- 
rate States ;  and  that  therefore  the  appellant  does  not 
come  into  equity  with  clean  hands. 

This  precise  question  was  made  in  Blassom  v.  Van  Am- 
ringe,  and  decided  by  the  supreme  court  of  North  Caro- 
lina, at  the  January  term,  1867. — (1  Phil.  Cases  in  Equity, 
133.)  The  court  held  that  the  objection  would  have  been 
fatal,  if  taken  before  a  court  of  the  de  facto  State  govern- 
ment, which  formed  a  part  of  the  Confederate  States ;  but 
that  the  supreme  court  of  North  Carolina  was  a  co-ordi- 
nate branch  of  a  rightful  State  government  forming  a  part 
of  the  United  States,  and  could  not  entertain  such  an 
objection.  We  concur  in  this  conclusion,  which  is  decisive 
of  the  same  point  in  the  present  case,  and  is  not  in  con- 
flict with  the  previous  decisions  of  this  court,  relative  to 
the  enforcement  of  executory  contracts  based  on  the  treas- 
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ury  notes  of  the  late  Confederate  States,  afier  they  had 
become  the  currency  of  the  country.  We  deem  it  unneces- 
sary to  elaborate  this  proposition,  as  the  reasons  for  the 
distinction  indicated  will  readily  present  themselves. 

The  cross  assignments  of  error,  makes,  under  a  rule  of 
this  court,  two  causes  between  the  same  parties.  In  the 
case  of  George  Barrell,  appellant,  the  decree  of  the  chan- 
cellor dismissing  the  bill,  so  far  as  it  seeks  to  establish  the 
trust  as  to  the  realty,  must  be  reversed.  In  the  case  of 
Edward  Hanrick,  administrator,  et  cd.,  appellants,  so  much 
of  the  decree  as  declaies  and  establishes  the  trust 
as  to  the  personalty,  must  be  affirmed;  and  George  Bar- 
rell must  recover  his  costs  in  this  count,  as  appellant  in 
the  one  case,  and  as  appellee  in  the  other.  The  court 
below  will  render  a  decree  declaring  and  establishing  the 
trust,  as  to  both  the  realty  and  personalty  remaining  after 
the  payment  of  the  debts  of  the  estate,  and  the  specific 
legacies ;  and  the  principal  cause  must  be  remanded  for 
further  proceedings  in  conformity  with  this  opinion. 

Byed,  J.,  concurs  in  the  result,  but  not  in  the  distinction 
drawn  in  the  last  branch  of  the  case  as  to  the  point  set- 
tled and  the  executory  contracts  based  on  Confederate 
treasury  notes,  as  it  is  not  conceived  necessary  to  the 
decision  of  the  case. 


ALABAMA  &  FLORIDA  R.  R.  CO.  vs.  WATSON. 

[action  POB  BBEACH    of    special   CONTBACT   fob    HIBE   of    SI.AVE8.] 

,  Demurrer;  agreement  as  to. — An  agreement  between  the  parties  to  » 
snit,  in  open  court  that,  "the  demurrer  to  the  complaint  was  to  be 
deemed  as  duly  filed,  and  every  ground  of  demurrerwhich  could  legally 
be  set  down,  or  si>ecified,  was  to  be  deemed  as  duly  set  down  and  speci- 
fied, and  a  joinder  in  demurrer  was  to  be  deemed  as  duly  filed,"  does 
not  conform  to  the  requirements  of  the  Code,  §  2253,  (Revised  Code, 
§  2656,)  and  can   not  render  nugatory  its  provisions.     And  where 
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it  appears  that  ''the  court,  upon  full  consideration,  and  of  the  argument 
thereon,  overruled  said  demurrer,  to  which  ruling  and  decision  of  the 
court,  the  defendant  excepted,''  and  the  record  foils  to  show  what  were 
the  points  of  objection  raised  in  the  argument,  this  court  will  presume 
in  favor  of  the  ruling  of  the  court  below,  even  if  there  had  been  a  good 
ground  of  demurrer,  which  might  have  been  specified.     (Per  Bybd,  J. ) 

2.  Pleas  ;  agreement  as  to. — An  agreement  between  the  parties  to  a  suit, 
"that  every  matter  and  thing  which  could  be  legally  pleaded  in  bar 
should  be  deemed  as  duly  pleaded,  and  that  every  matter  and  thing 
which  could  be  legally  replied  should  be  deemed  as  duly  replied,  and 
that  every  issue  which  could  be  legally  joined  as  to  the  matters  in  bar- 
should  be  deemed  as  duly  joined  ;"  and  upon  such  agreement  the  par- 
ties went  to  trial,  no  pleas  being  filed,  amounts  to  a  plea  of  the  general 
issue,  and  joinder  therein  by  the  plaintiff.     (Per  Bykd,  J.) 

3.  Sam£ ;  verified  by  affidavit. — Such  an  agreement  is  not  equivalent  to  a 
plea,  verified  by  affidavit,  as  required  by  the  Code,  $  2279,  (Revised 
Code,  §  2682);  and  under  said  agreement,  the  defendant  could  only  in, 
sist  on  such  pleas  as  could  be  plead  without  verification.     (Per  Byed,  J.) 

4.  Plaintiff  a  competent  witness  in  a  suit  againM  a  corporation. — In  a  suit 
against  a  railroad  comijany,  the  plaintiff  is  a  competent  witness  for 
himself  under  the  act  14th  February,  1867,  (Revised  Code,  §  2704.) 

5.  Evidence;  declarations  of  third  person. — Held,  upon  the  authority  of 
Abraham  if  Bro-  v.  Nunn,  present  term,  that  the  admission  as  evidence 
against  the  objection  of  defendant,  of  the  declarations  of  a  third  per- 
son, in  no  way  connected  with  the  suit,  made  to  the  plaintiff,  being  a 
witness  for  himself,  is  illegal  and  will  reverse  the  case  on  error, 
although  it  does  not  appear  that  any  injury  resulted  from  such  admis- 
sion, to  the  defendant,  the  bill  of  exceptions  not  purporting  to  set  out 
all  the  evidence  introduced  on  the  trial. 


Appeal  from  the  Oircut  Court  of  Montgomery. 
Tried  before  the  Hon.  Thomas  M.  Arrington.  * 

This  action  was  brought  by  Perry  Watson,  against  the 
Alabama  and  Florida  Railroad  Company,  to  recover  dam- 
ages for  the  breach  of  a  written  agreement,  entered  into 
by  the  defendant  with  the  plaintiff  on  the  29th  day  of 
January,  1861,  and  was  commenced  on  the  4th  day  of 
November,  1862.  The  substance  of  the  agreement,  which 
was  set  out  in  the  complaint,  was,  that  defendant  hired 
from  plaintiff,  from  the  1st  January,  1861,  to  the  1st  Jan- 
uary, 1862,  certain  slaves,  and  among  them,  one  named 
Spencer,  to  work  on  defendant's  road,  and  each  party 
agreed  to  do  certain  specified  things  in  regard  to  said 
slaves.  The  agreement  was  signed  by  the  plaintiff,  and 
*'Samuel  G,  Jones,  Superintendent,  for  Alabama  and  Florida 
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Railroad  Company."  The  breach  assigned  was  the  failure 
of  defendant  to  comply  with  certain  parts  of  said  agree- 
ment, and  by  reason  of  said  failure,  the  slave  Spencer,  who 
was  taken  sick,  while  in  the  employment  of  said  defendant, 
died,  and  was  wholly  lost  to  the  plaintiff.  Judgment  was 
rendered  against  the  defendant  on  the  5th  day  of  March, 
1865.  Upon  the  trial  the  plaintiff  offered  the  said  agree- 
ment as  evidence,  and  read  the  same  to  the  jury,  after  first 
introducing  a  witness,  who  testified  that  the  signatures  to 
said  instrument  were  genuine,  and  that  they  were  made  to 
said  instrument  on  the  day  the  same  bears  date;  that  Samuel 
G.  Jones  was,  at  that  time,  the  superintendent  of  said 
Alabama  and  Florida  railroad  ;  that  he  was  in  the  habit  of 
employing  and  making  contracts  for  the  hands  who  worked 
on  said  road,  and  that  the  hands  employed  by  him  under 
and  by  said  contract,  worked  on  said  road  and  for  said 
company.  The  defendant  objected  to  the  reading  of  said 
instrument  as  evidence  to  the  jury,  and  set  forth  several 
grounds  of  objection,  but  the  court  overruled  the  objection 
and  permitted  said  instrument  to  be  read  to  the  jury  as 
evidence,  and  to  this  ruling  defendant  excepted.  The 
plaintiff  was  allowed  to  testify  as  a  witness  for  himself 
against  the  objection  of  the  defendant.  He  testified, 
amongst  other  things,  that  one  Comer,  who  was  an  over- 
seer on  defendant's  road,  in  charge  of  the  slave  Spencer, 
"  told  hftn,  plaintiff,  that  said  Spencer  had  been  sent  by 
him  to  the  hospital  at  the  depot  at  Montgomery,"  and  to 
the  admission  of  this  evidence,  the  defendant  excepted. 
There  was  an  agreement  as  to  the  demurrer  and  pleadings, 
which  will  suflBciently  appear  from  the  reading  of  the  opin- 
ion of  the  court.  The  defendants  appealed  to  this  court, 
and  assigned  as  error,  the  several  rulings  of  the  court  on 
the  demurrer,  and  the  admission  of  evidence. 

Rice,  Semple  and  Goldthwaite,  for  appellants. 
Watts  &  Troy,  amtra. 

BYRD,  J. — The  bUl  of  exceptions  shows  that  "  the  de- 
fendant demurred  to  the  complaint,  and  by  consent  of 
parties,  in  open  court,  the  demurrer  to  the  complaint  was 
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to  be  deemed  as  duly  filed  and  every  ground  of  demurrer 
which  should  legally  be  set  down  or  specified  was  to  be 
deemed  as  duly  set  down  and  specified,  and  a  joinder  in 
demurrer  was  to  be  deemed  as  duly  filed  ;"  and  that  "  the 
court,  upon  full  consideration  of  the  argument  thereon, 
overruled  said  demurrer,  to  which  ruling  and  decision  of 
the  court  the  defendants  excepted."  The  Code  provides 
"  that  no  demurrer  in  pleading  can  be  allowed,  but  to  mat- 
ter of  substance  which  the  party  demurring  specifies ;  and 
no  objection  can  be  taken  or  allowed  which  is  not  distinctly 
stated  in  the  demurrer." — Code,  §  2253.  The  demurrer, 
which  the  appellant  sought  to  interpose,  does  not  conform 
to  the  requirements  of  the  statute,  and  I  am  not  aware  of 
any  authority  to  sustain  the  proposition  that  the  agreement 
of  counsel  can  render  nugatory  a  statutory  prohibition 
which  was  intended  to  control  the  action  of  the  court. 

Again,  the  record  does  not  intorm  us  what  were  the  points 
of  objection  raised  in  the  argument  in  the  court  below. 
And  in  the  absence  of  any  information  on  the  subject,  I 
must  presume  in  favor  of  the  ruling  of  the  court,  that  no 
valid  ground  of  demurrer  was  specified  in  the  argument ; 
and  if  none  were,  we  should  not  reverse  the  case,  even  if 
there  had  been  a  good  one  which  might  have  been  speci- 
fied. None  such  has  been  specified  in  the  argument  of 
counsel  in  this  court.  The  court  below  properly  overruled 
the  demurrer. — Heloenstein  v.  Higgason,  35  Ala.  259  ;  Hen- 
derson V.  Itenfro,  31  Ala.  101 ;  ih.  164 ;  Gotten  v.  Bradley, 
ih.  508;  CoUen  v.  Rutledge,  S3  ib.  110;  ih.  640;  Burns  v. 
Mayor,  dtc,  34  ib.  485  ;  Bobbins  v.  Mendenhall,  35  ib.  722. 

II.  The  bill  of  exceptions  further  shows  that  "  the  par- 
ties agreed  that  every  matter  and  thing  which  could  be 
legally  pleaded  in  bar,  should  be  deemed  as  duly  pleaded, 
and  that  every  matter  and  thing  which  could  be  legally 
replied,  should  be  deemed  as  duly  replied,  and  that  every 
issue  which  could  be  legally  joined  as  to  the  matters  in  bar, 
should  be  deemed  as  duly  joined,"  and  upon  this  agreement 
the  parties  proceeded  to  try  the  cause,  no  pleas  being  filed 
to  the  complaint.  I  have  no  doubt  of  the  right  of  the 
parties  to  make  such  an  agreement,  and  of  the  right  of  the 
court  below  to  recognize  such  an  agreement,  but  the  effect 
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that  the  court  should  have  given  to  it,  I  am  not  called  on 
to  express  an  opinion.  The  effect  that  this  court  will^ive 
it,  is  all  that,  I  think,  in  the  present  condition  of  the  records, 
■we  are  called  upon  to  decide.  I  am  decidedly  of  the  opin- 
ion that  this  agreement  can,  at  most,  be  held  as  amounting 
to  a  plea  of  the  general  issue  and  joinder  therein  by  the 
plaintiff  in  the  court  below.  And  upon  this  construction 
of  the  agreement  I  shall  hereafter  proceed  to  dispose  of 
the  questions  raised  in  the  bill  of  exceptions. 

The  record  does  not  show  that  the  court  below  was  ad- 
vised by  counsel  of  any  special  matter  in  bar  of  the  action,' 
which  was  not  available  under  the  general  issue,  nor  of 
any  special  matter  which  was  only  admissible  under  a 
replication  or  an  issue  thereon.  I  hold  that  neither  the 
court  below,  nor  this  court,  is  bound  to  make  up  issues  for 
the  parties  under  such  an  agreement,  nor  to  conceive  of  a 
state  of  pleadings  under  which  evidence  offered  would  or 
would  not  be  admissible ;  and,  a  fortiori  the  court  is  not 
bound  to  do  so,  when  the  counsel  do  not  themselves  bring 
to  the  attention  of  the  court  the  particular  state  of  plead- 
ing under  which  the  evidence  is  or  is  not  relevant  or  ad- 
missible. General  objections  made  in  the  courts  below 
are  not  favored  in  this  court,  nor  should  such  generality  in 
pleading  be  favored.  Parties  may  agree  to  submit  causes 
in  the  courts  of  law  upon  the  facts  to  the  court,  and  the 
court  may  recognize  the  agreement  as  binding  on  the  par- 
ties, and  proceed  and  decide  the  cause,  but  this  court  has 
held  that  it  will  not  review  such  a  decision.  If  parties 
desire  their  causes  reviewed  they  must  proceed  .according 
to  law  and  the  rules  of  the  court  to  try  them,  and  not 
tinder  agreements  which  depart  from  the  provisions  of 
law  regulating  the  trial  of  causes.  This  court  has  re- 
viewed causes  tried  on  agreements  which  allowed  the 
defendant  to  plead  the  general  issue  and  other  pleas  in 
bar  by  name,  in  short  by  consent,  and  the  following  cases 
will  show  how  they  have  been  construed,  and  how  far 
tolerated. —  Gayle  v.  Handle,  4  Por.  R.  232  ;  Jackson,  adnir, 
V.  Jackson,  et  al,  7  Ala.  791 ;  Held  v.  Nash,  23  ib.  733 ; 
Brooks  V.  McFarland,  20  ih.  483  ;  Dniican  v.  Hargrove,  22 
ib.  150 ;  Anderson  v.  Nash,  24  ib.  279.     This  is  as  far  as  this 
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court  has  gone,  and  I  am  not  in  favor  of  going  any  farther 
in  that  direction.  So  far  as  this  court  has  tolerated  such 
a  practice,  I  am  wiUing  to  adhere  to  the  adjudications,  but 
not  to  go  farther  ;  and  prefer  to  enforce  in  analogous  cases 
the  rules  laid  down  in  the  cases  of  Etheridge  v.  Doe^  18 
Ala.  569 ;  Barnes  v.  Mayor,  dec,  19  ib.  IQl ;  Bott  v.  McCoy, 
etal,  20  ib.  578;  DeVenddl  v.  Doe,  27  ib.  156;  Stein  v. 
Jackson,  31  ib.  24. 

In  this  case  the  counsel  in  this  court  have  not  in  their 
arguments  suggested  any  special  plea,  issue  or  replication 
nnder  which  the  evidence  would  or  would  not  be  admis- 
sible, and  I  shall  not  undertake  the  task  of  making  up 
issues  under  which  it  might  or  might  not  be  admissible, 
but  will  proceed  to  ascertain  whether  any  was  admitted  or 
rejected  in  the  course  of  the  trial  which  should  not  have 
been  under  the  general  issue.  In  support  of  the  general 
views  above  expressed,  I  refer  to  the  following  authorities  : 
Long  V.  Rogers,  19  Ala.  321;  Van  Eppes  v.  Smith,  21  ib.  317; 
Jones  V.  Graham,  ib.  654 ;  Murrah  v.  Br.  Bk.  Decatur,  20 
ib.  392 ;  Fulton  Ins.  Co.  v.  Tlnsley  &  Co.,  23  ib.  420 ;  Rus- 
8d  V.  Desplous,  25  Ala.  514;  31  ib.  164;  Smith  v.  Gqfford, 
33  ib.  168  ;  ib.  272. 

III.  The  contract  sued  on  is  averred  to  be  in  writing. 
The  Code  provides  that  "  all  written  instruments,  the 
foundation  of  the  suit,  purporting  to  be  signed  by  the 
defendant,  his  partner,  agent  or  attorney  in  fact,  must  be 
received  in  evidence,  without  proof  of  the  execution,  un- 
less the  execution  thereof  is  denied  by  plea,  verified  by 
affidavit."  No  such  plea  is  filed  in  this  case,  unless  the 
agreement  of  the  parties  above  noticed  is  equivalent  to 
such  a  plea.  I  hold  that  it  is  not,  and  that  under  such  an 
agreement  the  plaintiif  did  not  waive  the  affidavit  required 
by  law,  and  that  the  defendant  could  only  insist  on  such 
pleas  as  could  be  plead  without  verification. — Ala.  dt  Miss^ 
B.  R.  Co.  V.  Sanford  &  Reid,  36  Ala.  703 ;  Ala.  Coal  M, 
Co.  V.  Brainard,  35  ib.  476.  The  court  did  not  therefore 
err  in  admitting  the  contract  "  without  proof  of  the  exe- 
cution." 

We  have  been  unable  to  detect  any  substantial  variance 
between  the  contract  ofifered  in  evidence  and  the  one  set 
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out  in  the  complaint,  and  the  counsel  for  appellant  have 
not  pointed  out  any  variance  between  them,  substantial  or 
otherwise.  The  other  grounds,  stated  in  the  bill  of  excep- 
tions, are  equally  untenable,  and  the  court  committed  no 
error  in  permitting  the  contract  offered  in  evidence  to  go 
to  the  jury. 

IV.  The  objection  taken  to  the  competency  of  the  ap- 
pellee as  a  witness  was  properly  overruled  under  the 
influence  of  the  act  approved  February  ]4th,  A.  D.  1867. 
The  language  of  the  act  is  broad  and  comprehensive 
enough  to  embrace  such  a  case  as  this,  and  this  case  is 
not  reached  by  exceptions  named  in  the  first  section  of  the 
Act— FieM  V.  N.  Y.  d-c.  R.  R.  Co.,  29  Barb.  176 ;  Johnsm 
V.  Mcintosh,  31  Barb.  267 ;  LaFarge  v.  Exch.  &  Ins.  Co.,  3 
Bosw.  157  ;  31ott  v.  N.  Y.,  2  Hilt.  358;  ib.  440. 

V.  The  last  exception  taken  in  the  court  below,  was 
taken  to  the  admission  as  evidence  of  a  statement  made  by 
Comer  to  the  appellee.  It  seems  to  me  that  the  evidence 
was  clearly  inadmissible,  and  I  cannot  see  for  what  pur- 
pose it  was  offered  by  the  appellee.  It  tended  to  prove  a 
compliance  on  the  part  of  the  appellant  with  the  terms  of 
the  contract,  and,  so  far  as  I  can  see,  nothing  else.  But 
as  the  bill  of  exceptions  does  not  purport  to  set  out  all  the 
evidence  introduced  on  the  trial,  we  must  reverse  this 
case  for  the  error  in  admitting  the  declaration  of  Comer 
against  the  objection  of  appellant,  upon  the  authority  of 
Abraham  dt  Bro.  v.  Nunn,  decided  at  the  present  term. 

A.  J.  Walkee,  C.  J. — I  concur  in  the  foregoing  opinion, 
so  far  as  the  question  of  variance,  of  the  competency  of 
the  plaintiff  as  a  witness,  and  the  admissibility  of  Comer's 
declaration  are  concerned.  Of  course  I  concur  in  the 
result.  In  reference  to  the  pleading,  I  express  no  opinion 
farther  than  to  say,  that  the  substitution  of  the  agree- 
ments in  this  place  for  pleading  was  obnoxious  to  many 
objections,  and  it  would  be  better  to  avoid  a  similar  prac- 
tice hereafter. 

Reversed  and  remanded. 


Judge,  J.,  not  sitting. 
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BEOWN  vs.  JACKSON. 

[action    fob   money    had    and   EECF.IVED.] 

1.  Agreement  of  parties  to  admission  of  evidence. — Where  the  plaintiff,  in 
order  to  get  a  trial,  agreed  to  admit  that  a  witness  of  defendant,  if  pre- 
sent, would  prove  certain  facts,  stated  in  defendant's  affidavit,  upon  a 
certain  specified  condition,  and  the  parties  went  to  trial,  and  defendant 
availed  himself  of  said  admission  by  reading  in  evidence  the  statement 
of  what  witness  would  prove,  he  thereby  committed  himself  to  the  con- 
dition upon  which  the  admission  was  made,  and  could  not  be  permit- 
ted to  withdraw  that  consent,  after  availing  himself  of  the  benefit  of 
plaintiff's  agreement,  and  while  holding  on  to  it. 

Appeal  from  City  Court  of  Mobile. 
Tried  before  the  Hon.  H.  Chambeelain. 

This  was  an  action  for  money  had  and  received,  brought 
by  the  appellee  against  the  appellant,  and  was  commenced 
by  attachment  on  the  13th  day  of  July,  1866. 

When  the  case  was  called  for  trial,  the  defendant  moved 
for  a  continuance,  and  as  a  part  of  his  reasons  therefor, 
alleged  that  one  McMullen,  if  present,  would  testify, 
as  set  forth  in  a  statement  of  defendant  in  writing 
and  under  oath.  The  court,  as  the  bill  of  excep- 
tions states,  "decided  to  continue  the  cause,  unless  the 
plaintiff  would  admit  that  McMullen,  if  present,  would  tes- 
tify in  the  cause,  as  set  forth  in  the  foregoing  statement. 
This  the  plaintiff  agreed  to  do,  if  the  court  would  allow 
him  to  introduce  evidence  impeaching  the  statements  of 
McMullen,  as  before  set  forth,  without  laying  any  predi- 
cate therefor,  and  thus  giving  him  the  same  right  he  would 
have  if  McMullen  had  been  put  upon  the  stand,  and  the 
proper  questions  asked  him,  as  a  predicate  for  his  im- 
peachment, whereby  to  impeach  him.  The  court  decided 
to  allow  the  plaintiff  this  privilege,  and  thereupon  the 
court  ruled  the  defendant  to  trial  against  his  will."  After 
much  other  evidence,  which  was  conflicting,  had  been  in- 
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troduced,  the  defendant  read  the  foregoing  statement  as 
evidence  without  objection,  so  far  as  it  related  to  McMul- 
len.  Afterwards,  and  in  order  to  rebut  this  evidence  of 
McMullen,  plaintiff  introduced  one  Dial,  who  stated  that 
McMullen  was  the  clerk  of  Brown  &  Ogletree.  Plaintiff 
then  asked  witness  if  he  was  ever  present  at  any 
conversation  about  the  matter  in  controversy,  between 
plaintiff  and  said  McMullen,  or  at  which  they  were  present, 
to  which  witness  replied  that  he  never  was.  Plaintiff's 
counsel  then  asked  witness  if  he  himself  had  ever  had  any 
conversation  with  McMullen  about  the  matter  in  contro- 
versy in  this  suit,  and  if  he  had,  what  they  were  ;  to  which 
question  defendant  objected,  and  his  objection  being  over- 
ruled by  the  court,  and  the  question  allowed  to  be  put  to 
the  witness,  the  defendant  excepted.  The  testimony  of 
said  witness  was  admitted  by  the  court  against  the 
objection  of  defendant,  to  which  ruling  he  then  and 
there  excepted.  The  defendant  appealed  to  this  court 
and  assigned  as  error,  the  overruling  of  defendant's 
objection  to  the  question  propounded  to  witness  Dial, 
and  in  admitting  the  testimony  of  said  witness. 

A.  R.  Manning,  for  appellant. 
R.  H.  Smith,  contra. 

A.  J.  WALKER,  C.  J.— The  defendant  in  this  case 
made  an  application  for  a  continuance.  The  court  decided 
to  continue  the  case,  unless  the  plaintiff  would  admit  that 
one  McMullen  would,  if  present,  prove  certain  facts  stated 
in  the  defendant's  affidavit.  The  plaintiff  proposed  to 
make  the  admission  upon  the  condition  that  he  should  be 
allowed  to  impeach  the  statements  of  McMullen  without 
laying  any  predicate  therefor,  thus  giving  him  the  same 
right  he  would  have  had  if  McMullen  had  been  put  on  the 
stand,  and  the  proper  questions  had  been  asked  him  as  a 
predicate  for  his  impeachment.  The  court  assented  to  this 
proposition,  and  the  parties  went  into  trial.  Whether  the 
admission  of  the  plaintiff  was  oral  or  in  writing  is  not  dis- 
closed by  the  bill  of  exceptions.  We  would  presume  it  was 
in  writing,  if  necessary  to  an  affirmance  of  the  judgment 
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of  the  court  below.  The  effect  of  the  agreemeat  on  the 
part  of  the  plaintiff  was,  that  the  statement  of  what  Mc- 
Mullen  would  prove,  if  present,  should  be  read  in  evidence 
upon  the  condition  that  the  plaintiff  should  be  allowed  to 
impeach  the  witness  bv  proof  of  declarations  inconsistent 
with  the  statement,  without  having  interrogated  the  wit- 
ness as  to  the  making  of  those  declarations  at  a  specified 
time  and  place,  and  to  a  specified  person.  The  defendant, 
in  availing  himself  of  the  plaintift"s  admission  by  reading 
in  evidence  the  statement  of  what  McMullen  would  prove, 
committed  himself  to  the  condition  upon  which  the  ad- 
mission was  made.  He  would  not  avail  himself  of  the 
agreement  without  submitting  to  the  condition  upon  which 
it  was  made.  The  defendant  must  be  understood  to  have 
assented  to  the  introduction  of  the  impeaching  evidence, 
and  could  not  be  permitted  to  withdraw  that  consent  after 
availing  himself  of  the  benefit  of  the  plaintiff's  agreement, 
and  while  holding  on  to  it. 
Judgment  afiirmed. 


ALABAMA  &  FLORIDA  E.  R.  CO.  vs.  BURKETT. 

[proceeding   to   have   land   APPBOPBIATED    to   the   use   of   EAILBOAD   CO.  J 

1.  Conatitutionality  of  §  758  Revised  Code.— Section  758  Revised  Code  does 
not  contravene  the  provisions  of  the  Revised  Constitution,  (Article  vi., 
§§  1, 11,)  and  is  constitutional,  and  this  court  will  revise  the  action  of  a 
special  judge,  selected  by  the  parties  under  said  section  of  the  Code. 
(Bykd,  J.,  dissenting.) 

2.  Evidence;  opinion  of  witness  on  question  of  damages.— Inassessm^  the 
damages  occasioned  by  the  construction  of  a  railroad,  to  a  person 
through  whose  land  the  road  passes,  a  witness  can  not  state  his  opinion 
as  to  the  amount  of  damage  susttiined. 

3.  Damages;  tchen  private  property  is  taken  for  public  nse.—'^heu  private 
property  is  taken  for  public  use,  "just  compensation,"  within  the 
meaning  of  the  constitution,  (Bill  of  Rights,  §  25,)  must  be  made  there- 
for in  money,  and  any  increased  value  of  the  lands  of  the  owner  arising 
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from  the  public  works,  for  which  the  lands  are  taken,  can  not  be  con- 
sidered in  assessing  the  amount  of  compensation  to  be  paid  for  the 
portion  taien  ;  nor,  in  arriving  at  the  amount  of  such  compensation, 
can  conjectural  and  speculative  estimates,  as  to  the  possible  advan- 
tages arising  from  the  public  works,  be  taken  into  the  account. 

4.  Same  ;  assessment  of,  vndei-  act  16th  February,  1854.— The  fifth  section 
of  the  act  of  February  16th,  1854,  to  amend  the  charter  of  the  Alabama 
&  Florida  Eailroad  Company,  relates  to  the  assessment  of  the  damages 
only,  sustained  by  the  owner  of  the  lands  taken,  and  has  no  application 
in  assessing  the  amount  of  compensation  to  be  paid  for  the  lands  actually 
taken. 

5.  Mailway  companies'  interest  in  land  appropriated ;  what,  of  ralue  left  to 
owner,  considered,  in  estimating  amount  of  compensation. — Railway  com- 
panies, by  virtue  of  their  compulsory  powers,  (Bill  of  Eights,  §  25, 
acquire  no  absolute  fee  simple  to,  but  only  the  right  to  use,  the  land  for 
their  purposes  ;  and  compensation  must  be  made  for  the  value  of  the 
use  appropriated  ;  in  estimating  such  value,  what,  if  anything,  would 
be  left  to  the  land  owner,  of  value,  consistent  with  the  enjoyment  of 
the  easement,  by  the  railroad  company,  should  also  be  considered. 

Appeal  from  the  Circuit  Court  of  Butler. 

Tried  before  J.  A.  Minnis,  esq.,  as  special  judge,  ap- 
pointed under  the  provisions  of  §  758  of  the  Revised  Code, 
in  consequence  of  the  incompetency  of  the  presiding  judge 
of  said  court  to  try  the  cause. 

This  was  a  proceeding  by  the  Alabama  &  Florida  Rail- 
road company,  to  have  certain  lands  belonging  to  James 
Burkett,  the  appellee,  appropriated  to  its  use,  alleging  that 
said  company  required  said  lands  in  the  construction  of 
their  railroad.  The  said  company,  not  being  satisfied  with 
the  award  of  the  jury  who  assessed  the  damages  to  said 
Burkett  for  the  land  so  required  by  the  company,  gave 
bond  and  appealed  to  the  circuit  court,  and  at  the  fall  term, 
18()7,  of  said  court,  a  trial  was  had,  and  judgment  was 
rendered  against  said  company  for  three  hundred  and  fifty 
one  dollars  and  costs.  The  rulings  of  the  court  below  on 
the  admission  of  evidence,  and  the  charges  given,  to  which 
exceptions  were  taken,  will  sufl&ciently  appear  from  the 
opinion  of  the  court.  These  rulings,  and  the  charge  of  the 
court  below,  were  assigned  as  error. 

The  questions  arising  in  the  case  of  the  Alabama  & 
Florida  Bailroad  Company  v.  Martha  Potvdl,  being  iden- 
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tical  with  those  in  this  case,  the  two  were  submitted  together, 
and  the  opinion  is  equally  applicable  to  both  cases. 

B.  F.  Porter,  and  Rice,  Semple  &  Goldthvvaite,  for 
appellant. 
Watts  &  Troy,  contra. 

JUDGE,  J. — The  appellee  submits  a  motion  to  dismiss 
the  appeal,  because,  as  is  alleged,  "  the  record  shows  the 
case  was  decided  by  no  judge  of  Alabama  ;  and  because 
no  appeal  lies  from  the  decision  of  a  judge  selected  by  the 
parties,  such  judge  not  having  been  selected  in  the  mode 
prescribed  by  the  constitution."  Section  635  of  the  Revised 
Code  provides  that  "  no  judge  of  any  court,  chancellor, 
county  commissioner,  or  justice,  must  sit  in  any  cause  or 
proceeding  in  which  he  is  interested,  or  related  to  either 
party  within  the  fourth  degree  of  consanguinity  or  affinity, 
or  in  which  he  has  been  of  counsel,  without  the  consent  of 
the  parties  entered  of  record,  or  put  in  writing,  if  the  court 
is  not  a  court  of  record." 

The  record  shows  that  when  the  cause  was  called  for 
trial,  the  presiding  judge  was  incompetent  to  try  it  by 
reason  of  his  having  been  engaged  as  counsel  in  the  cause  ; 
and  that,  therefore,  J.  A.  Minnis,  esq.,  an  attorney  of  the 
court  then  present,  presided  in  the  cause  during  the  term, 
by  nomination  of  the  parties,  pursuant  to  section  768  of 
the  Revised  Code,  which  is  as  follows  :  "  When  any  judge 
of  the  circuit  court  is  incompetent  to  try  any  case  standing 
for  trial,  by  reason  of  relationship  to  parties,  or  of  having 
been  engaged  as  counsel  in  the  cause,  or  for  any  other 
reasons,  the  parties  to  the  suit  must,  when  the  cause  is 
reached  for  trial,  nominate  some  attorney  present  in  court, 
who  must  preside  as  judge  for  the  trial  of  such  cause  du- 
ring that  term ;  and  if  the  parties  fail  promptly  to  make 
such  selection,  the  clerk  of  the  court  must  nominate  the 
attorney,  who  shall  preside  over  and  try  the  cause  at  that 
term." 

The  effect  of  the  motion  is  not  to  dispute  the  right  of  an 
incumbent  to  the  office  of  judge. — See  Harris  et  al.  v.  Park- 
er,  AdmW,  on  the  motion  to  dismiss  the   appeal,  at  the 
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June  term,  1867.  But  the  motion  involves  the  constitu- 
tionality of  section  758  of  the  Revised  Code,  quoted  above. 
It  is  a  principle  of  natural  justice  as  well  as  of  the  com- 
mon law,  that  no  person  can  be  a  judge  in  his  own  cause. 
"The  Mayor  of  Hereford  was  laid  by  the  heels  for  sitting 
in  judgment  in  a  cause  where  he  himself  was  lessor  of  the 
plaintiff  in  ejectment,  though  he,  by  the  charter,  was  sole 
judge  of  the  court."— Salk.  b96  ;  2  Bac.  Abr.  621.  By  the 
common  law,  also,  members  of  a  court,  when  interested,  or 
when  their  relations  are  interested  in  the  event  of  the  cause, 
are  allowed  to  withdraw  from  their  seats  in  court ;  and  a 
judge  may  or  may  not  sit  in  a  cause  in  which  he  has  been 
of  counsel. — 2  Bac.  Abr.  621.  Thus  stood  the  common 
law  at  the  time  of  the  adoption  of  our  constitution,  in  which 
it  is  declared  that,  "  the  judicial  power  of  the  State  shall 
be  vested  in  one  supreme  court,  circuit  courts  to  be  held  in 
each  county  of  the  State,  and  such  inferior  courts  of  law 
and  equity,  to  consist  of  not  more  than  five  members,  as 
the  general  assembly  may,  from  time  to  time  direct,  ordain, 
and  establish  ;"  and  that  "judges  of  the  circuit  and  pro- 
bate courts,  and  of  such  other  inferior  courts  as  may  be 
by  law  established,  shall  be  elected  by  the  qualified  elect- 
ors of  the  respective  counties,  cities,  or  districts,  for  which 
such  courts  may  be  established." — Article  VI.,  §§  1,  11.  I 
do  not  believe  it  was  intended  by  the  framers  of  the  con- 
stitution, in  vesting  the  judicial  power  of  the  State  in  cer- 
tain courts,  and  in  providing  a  mode  for  the  election  of  the 
judges  thereof,  to  overturn  the  principles  of  the  common 
law,  affecting  the  competency  of  judges,  in  the  respects 
above  named ;  and  to  compel  the  persons  clothed  with 
judicial  power  in  the  State  to  sit  in  judgment  in  causes  of 
their  own,  or  in  which  they  or  their  relations  are  interested, 
or  in  which  they  have  been  of  counsel ;  and  such  is  not 
the  effect  of  the  constitutional  provisions  in  question.  Nor 
do  I  believe  that  these  provisions  exdnde  the  power  of  the 
legislatui-e  to  provide  for  the  trial  of  such  causes  as  the 
judges  respectively  may,  by  the  rules  of  the  common  law, 
be  incompetent  to  try,  or  may,  in  their  discretion,  decline 
to  sit  in  judgment  upon.  Constitutional  provisions  relating 
to  the  power  of  a  State  legislature  are  not  grants  of  power, 
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but  limitations  of  power  ;  and  the  rule  in  such  cases  is, 
that  such  provisions  shall  be  strictly  construed. — Fletcher 
V.  Peck,  6  Cranch,  87  ;  Golden  v.  Price,  3  Wash.  C.  C.  R. 
313.  The  application  of  this  rule  of  construction  will 
show,  as  I  believe,  the  correctness  of  the  conclusion  that 
there  is  no  constitutional  inhibition  of  the  character  named. 
I,  therefore,  hold  the  correct  interpretation  of  the  consti- 
tution to  be,  that  the  general  judicial  power  of  the  State  is 
to  be  exercised,  as  vested,  by  the  judges  of  the  several 
courts  who  have  been  chosen  in  the  mode  provided ;  that 
its  exercise  is  to  be  in  conformity  to  the  rules  of  the  com- 
mon law,  and  such  regulations  as  may  be  prescribed  by  the 
legislature ;  and  that  there  is  no  limitation  upon  the  power 
of  the  latter  to  provide  a  mode  for  the  trial  of  such  causes, 
as  the  regular  judges,  by  the  rules  of  the  common  law,  may 
decline,  or  be  incompetent  to  try.  If  the  legislature  had 
not  such  power  as  is  last  mentioned,  it  is  obvious  that  there 
might  be  a  failure  of  justice  in  many  cases  for  the  want  of 
a  competent  tribunal  to  try  them.  The  conclusion  as  to 
the  constitutionality  of  the  act  in  question  is  strengthened 
by  the  fact  that  it  has  been  frequently  acted  upon  in  prac- 
tice, and  I  am  not  aware  that  it  has  ever  before  been  as- 
sailed on  the  ground  of  its  unconstitutionality  ;  and  this 
court,  in  one  case  at  least,  has  revised  the  action  of  a  special 
judge  selected  by  the  parties  under  the  statute,  which  was 
equivalent  to  an  assertion  of  the  rightful  jurisdiction  of 
such  special  judge. — Holley  v.  Carson,  39  Ala.  345 ;  see 
also,  Grinsiead  v.  Buckley,  32  Miss.  148.  It  results  from 
what  has  been  said,  that  the  motion  to  dismiss  the  appeal 
must  be  overruled  ;  and  I  now  proceed  to  the  consideration 
of  the  cause  upon  its  merits. 

1.  The  plaintift  below  was  introduced  as  a  witness  in  his 
own  behalf,  and  after  stating  some  facts  relating  to  the 
injury  he  had  sustained  by  the  construction  of  the  road 
over  his  land,  was  asked  the  question,  "  How  much  in  your 
judgment  were  you  damaged  by  the  railroad  passing  over 
your  lands  ?"  This  question  was  objected  to  by  the  defend- 
ant, but  his  objection  was  overruled.  The  precise  question 
involved  in  this  action  of  the  court  was  determined  in  the 
Montgomery  d    West  Point  Railroad  Company  v.    Varner, 
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19  Ala.  185.  In  that  case  it  was  held  that  in  assessing  the 
damages  occasioned  by  the  construction  of  a  railroad  to  a 
person  through  whose  land  the  road  passes,  a  witness  can 
not  state  his  opinion  as  to  the  amount  of  damage  sustained. 
The  correctness  of  that  decision  is  not  doubted,  and  it  fol- 
lows that  the  court  below  erred  in  overruling  the  objection 
to  the  question  propounded  to  the  witness. 

2.  The  defendant  below  offered  to  prove  "  the  increased 
value  resulting  to  the  lands  of  the  plaintiff  from  the  con- 
struction of  defendant's  road,  and  the  probable  advantage 
the  plaintiff  might  derive  from  the  construction  of  the  road 
in  increasing  the  value  of  his  lands."  This  evidence  was 
offered  for  the  purpose,  as  we  understand  the  bill  of  excep- 
tions, of  having  taken  into  the  account  in  assessing  the 
amount  of  compensation  to  be  paid  to  the  owner  for  the 
lands  taken,  the  increased  value  of  the  remaining  lands  of 
the  owner.  The  court  refused  to  permit  the  evidence  to  be 
introduced.  And  as  to  this  question  the  court  also  charged 
the  jury  as  follows :  "  That  the  value  of  the  lands  over 
which  defendants  had  constructed  their  road,  must  be  paid 
for  at  all  events  ;  and  that  any  increased  prospective  value 
accruing  under  section  five  of  the  act  amending  the  charter 
of  said  railroad  company,  could  not  be  considered  as  re- 
spected the  land  appropriated,  but  might  be  considered  as 
to  other  damages."  This  charge  was  excepted  to  by  the 
defendant. 

The  fifth  section  of  the  act  of  February  16th,  1854,  to 
amend  the  charter  of  the  Alabama  and  Florida  Eailroad 
Company,  referred  to  in  the  charge  of  the  court,  is  as 
follows  :  "  That  in  all  cases  where  land  is  condemned  to  the 
use  of  said  company,  the  jury  in  assessing  the  damages 
sustained  by  the  owner,  shall  take  into  consideration  the 
increased  value  which  will  result  to  such  lands  from  the 
construction  of  the  road,  and  shall,  before  making  the  as- 
sessment, be  sworn  truly  to  enquire  and  assess  the  damages 
such  owner  may  sustain,  taking  into  consideration  the  pro- 
bable advantages  he  may  derive  from  the  construction  of 
the  road  in  increasing  the  value  of  his  lands." 

The  power  of  eminent  domain  is  a  high  prerogative  of 
sovereignty,  founded  upon  public  exigency,  and  is  limited 
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in  this  State  by  the  Revised  Constitution,  as  follows : 
"  Private  property  shall  not  be  taken  or  applied  for  public 
use,  unless  just  compensation  be  made  therefor  ;  nor  shall 
private  property  be  taken  for  private  use,  or  for  the  use  of 
corporations  other  than  municipal,  without  the  consent  of 
the  owner ;  Provided,  however,  that  laws  may  be  made 
securing  to  persons  or  corporations  the  right  of  way  over 
the  lands  of  other  persons  or  corporations,  and  for  works 
of  internal  improvements,  the  right  to  establish  depots, 
stations,  and  turn  outs ;  but  just  compensation  shall ,  in 
such  cases,  be  first  made  to  the  owner." — Bill  of  rights, 
section  25. 

What  is  just  compensation,  in  such  cases,  within  the  mean- 
ing of  that  portion  of  the  constitution  above  quoted  ? 

In  Vanharne's  Lessee  v.  Darrance,  2  Dallas,  304,  in  which 
a  similar  question  to  the  one  before  us  was  involved,  Mr. 
Justice  Patterson,  who  held  the  circuit  court  for  the  dis- 
trict of  Pennsylvania,  held  that  no  just  compensation  can 
be  made  in  such  case,  except  in  money.  He  said,  "  money 
is  a  common  standard,  by  comparison  with  which  the 
value  of  anything  may  be  ascertained.  It  is  not  only 
a  sign  which  represents  the  respective  value  of  com- 
modities, but  is  a  universal  medium,  easily  portable,  liable 
to  little  variation,  and  readily  exchanged  for  any  kind  of 
property.  Compensation  is  a  recompense  in  value,  a  quid 
pro  quo,  and  must  be  in  money.  True  it  is  that  land,  or 
anything  else,  may  be  a  compensation,  but  then  it  must  be 
at  the  election  of  the  party  ;  it  can  not  be  forced  upon  him. 
His  consent  will  legalize  the  act  and  make  it  valid  ;  nothing 
short  of  it  will  have  the  effect." 

We  yield  our  assent  to  the  correctness  of  what  was  said 
by  Mr.  Justice  Patterson,  in  the  quotation  above  made, 
and  consequently  hold  the  correct  interpretation  of  our 
constitution  to  be,  that  when  private  property  is  taken  for 
public  use,  just  compensation  must  be  made  therefor,  in 
money.  Such  being  the  requirement  of  the  constitution,  it 
follows  that  any  increased  value  of  the  remaining  lands  of 
the  owner,  arising  from  the  public  works  for  which  the 
lands  are  taken,  can  not  be  considered  in  assessing  the 
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amount  of  compensation  to  be  paid  for  the  portion  taken  ; 
nor,  in  arriving  at  the  amount  of  such  compensation,  can 
conjectural  and  speculative  estimates  as  to  possible  advan- 
tages, or  disadvantages,  arising  from  the  pubHc  works,  be 
taken  into  the  account.  If  the  owner's  remaining  lands 
"  are  appreciated,  and  his  facilities  of  travel  and  trade  in- 
creased by  the  improvement,  these  are  benefits  to  which  he 
is  entitled,  with  the  community  in  general,  and  for  which 
he  has  to  pay  in  common  with  others,  in  taxes  and  other 
burthens.  But  there  can  be  no  good  reason  why  any  more 
should  be  taken  from  him  than  others,  for  these  common 
benefits." —  Wood/old  v.  Nashville  &  Chattanooga  Railroad 
Company,  2  Swan,  422. 

We  are  aware  that  conflicting  decisions  have  been  made 
upon  this  question.  We  shall  not  attempt  a  review  of  the 
cases,  a  reference  to  most  of  which  may  be  found  in  1 
Redfield  on  Railways,  third  edition,  pp.  262,  269.  Some 
of  the  cases  make  a  distinction  between  compensation  for 
the  property  taken,  and  indemaity  for  damages  sustained  by 
the  severance  ;  holding  that  in  the  first  case,  the  value  in 
cash  of  the  property,  considering  its  place  and  situation,  is 
the  compensation  to  which  the  owner,  as  such,  is  entitled  ; 
but  that  in  the  latter  case,  the  legislature  may  compensate 
disadvantages  with  advantages.  We  do  not  deem  it  neces- 
sary to  decide  in  the  present  case,  whether  this  distinction 
be  a  sound  one  or  not — whether  the  damage  inflicted  by  the 
taking,  to  the  extent  thereof,  is  not,  both  in  principle  and 
effect,  private  property  taken  for  public  use,  for  which  the 
owner  can  not  be  coerced  to  receive  anything  in  payment 
but  money.  Such  seems  to  be  the  law  as  settled  in  some  of 
the  States. — See  cases  cited  in  1  Eedfield  on  Railways, 
265,  266 ;  and  see  also,  the  case  of  the  Mount  Washington 
Road  Co.,  35  New  Hampshire,  134.  We  do  not  decide  this 
question  because  the  charge  upon  it  in  the  court  below  was 
favorable  to  the  appellant,  and  if  erroneous,  it  was,  as  to 
him,  error  without  injury.  We  may  remark,  however,  that 
the  fifth  section  of  the  act  of  February  16th,  1854,  amend- 
ing the  charter  of  the  appellant  relates,  as  we  construe  it, 
to  the  assessment  of  the  damages  only,  sustained  by  the 
owner  of  the  lands  taken  ;  and  has  no  application  in  as- 
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sessing  the  amount  of  compensation  to  be  paid  for  the  lands 
actually  taken, 

3.  The  court  charged  the  jury,  that  under  the  charter  of 
the  appellant,  it  "  took  a  fee  in  the  lands  appropriated,  and 
not  merely  an  use  or  easement ;"  which  charge  was  ex- 
cepted to.  The  general  rule  in  this  country  is,  that  rail- 
way companies,  by  virtue  of  their  compulsory  powers  in 
taking  lands,  acquire  no  absolute  fee  simple,  but  only  the 
right  to  use  the  land  for  their  purposes. — 1  Redfield  on 
Railways,  247.  And  such  seems  to  be  the  proper  construc- 
tion of  section  25  of  the  bill  of  rights,  which  provides  for 
the  acquisition,  by  compulsory  process,  of  no  other  interest 
or  estate  in  the  lands  of  other  persons,  than  the  rigid  of 
way  over  such  lands,  and  the  right  to  establish  on  such 
lands,  depots,  stations,  and  turn-outs.  Compensation,  there- 
fore, must  be  made  in  every  such  case  for  the  value  of  the 
use  appropriated.  But  in  estimating  such  value,  what,  if 
anything,  would  be  left  to  the  land  owner  of  value,  consist- 
ent with  the  enjoyment  of  the  easement  by  the  railroad 
company,  should  also  be  considered. 

The  rulings  of  the  court  below,  inconsistent  with  this 
opinion,  being  erroneous,  the  judgment  is  reversed  and  the 
cause  remanded. 

Byrd,  J. — I  have  grave  doubts  as  to  the  question  of  the 
right  of  an  appeal  from  a  case  like  this.  It  seems  to  me 
that  it  should  be  treated  as  an  arbitration.  There  is  no 
law  which  authorizes  the  person  selected  to  try  the  case  to 
sign  a  bill  of  exceptions,  or  the  taking  of  an  appeal  thereon. 
But  it  being  a  question  of  practice,  I  yield  my  opinion  to 
that  of  my  brethren,  without  intending  to  commit  myself 
to  the  constitutionality  of  a  law  which  authorizes  any  other 
person  than  the  parties  to  the  cause  to  select  a  judge  to 
try  a  particular  cause.  This  question  is  not  necessarily 
involved  in  this  case,  for  the  parties  selected  the  judge  to 
try  it. 
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WINTER  ET  AL.  vs.  DICKEESON  et  al. 

[BIIiL   IN   EQUITY  TO   ENJOIN   SALE   OF   REAL    ESTATE   UNDEB  EZECtniONS.] 

1.  Suspension  of  State  laws  between  20th  July  and  21st  September,  1865. 
The  laws  enacted  by  the  legislature  subsequent  to  the  11th  day  of  Jan- 
uary, 1861,  were  not  in  force  between  the  20th  day  of  July,  1865, 
when  the  provisional  governor  of  Alabama  issued  a  proclamation 
declaring  the  civil  and  criminal  laws  of  the  State,  "as  they  stood  on 
the  11th  day  of  January,  1861,  except  that  portion  which  relates  to 
slavery,  to  be  in  full  force  and  operation,"  and  the  2l8t  day  of  Sep- 
tember, 1865,  when  the  State  convention,  called  by  the  provisional 
governor,  adopted  an  ordinance,  ratifying,  with  certain  specified  excep- 
tions, all  the  laws  enacted  by  the  legislature  subsequent  to  the  1 1  th 
day  of  January,  1861. — {Reaffirming  Jeffries  and  Jeffries  v.  State,  39  Ala. 
Kep.  655.) 

2.  Ordinance  21st  Septembei;  1865,  restored  said  laws  and  liens  dependent 
on  them. — By  the  adoption  of  said  ordinance  on  the  21st  day  of  Sep- 
tember, 1865,  all  the  laws  enacted  by  the  legislature  subsequent  to  the 
11th  day  of  Januarj',  with  certain  specified  exceptions,  were  ratified, 
and  such  laws  thus  ratified,  and  the  liens  dependent  on  them,  were  re- 
invigorated,  so  that  they  could  be  enforced  thereafter,  as  they  could 
have  been  before  their  suspension,  by  the  provisional  military  governor. 

Appeal  from  Chancery  Court  of  Montgomery. 
Heard  before  Hon.  N.  W.  Cocke. 

The  bill  in  this  cause  was  filed  by  James  L.  Winter  and 
Charles  W.  Winter,  on  the  15th  August,  18C6,  and  sought 
to  enjoin  certain  judgment  creditors  of  one  James  R. 
Dickerson,  from  selling  a  certain  lot  and  store  in  the  city 
of  Montgomery,  Alabama,  under  sundry  executions  issued 
on  judgments  recovered  by  said  creditors  against  James 
R.  Dickerson.  John  W.  Hughes,  James  E.  Bransdorf, 
Michael  Baseball,  John  M.  Smith,  Josiah  Morris,  Isham 
B.  Stubbs,  James  Fountain,  and  James  Abbott,  judgment 
creditors,  and  James  R.  Dickerson,  were  made  defendants 
to  the  bill. 

The  following  statement  will  show  in  a  condensed  form 
the  names  of  the  judgment  creditors,  the  dates  of  the 


JANUAEY  TERM,  1868.  93 

"Winter  et  al.  v.  Dickerson  et  al. 

rendition  of  the  judgments,  and  the  executions  and  levies 
thereon : 

1.  John  W.  Hughes.  Judgment  1  March,  1861.  Exe- 
cution 25  March,  1861.  Affirmed  January  term,  supreme 
court,  1862.  1  September,  1862,  satisfied  as  to  interest 
and  costs — stayed  as  to  principal.  Execution  10  March, 
1866,  levied  on  the  premises;  14  July,  1866,  execution 
&c.,  levied  on  premises. 

2.  James  E.  Bransdorf.  Judgment  7  March,  1861. 
Execution  25  March,  1861,  stayed,  &c.  Execution  2 
March,  1866,  levied  10  March,  1866.  Execution  2  July, 
1866,  delivered  to  sheriff  5  July,  1866,  levied  10  July,  '66. 

3.  Michael  Barschall,  judgment  4  September,  1861.  Ex- 
ecution 11  September,  1861  ;  returned  4  February,  1862, 
costs  and  interest  paid — stayed  as  to  principal.  Execution 
26  February,  1866,  levied  10  March,  1866.  Execution  30 
July,  1866,  and  levy. 

4.  John  M.  Smith.  Judgment  4  September,  1861.  Ex- 
ecution 11  September,  1861 ;  returned,  cost  and  interest 
paid — stayed  as  to  principal.  Execution  2  March,  1866, 
levied  10  March,  1866.  Execution  2  July,  1866,  delivered 
5  July,  1866,  and  levied. 

5.  Isham  B.  Stubbs,  Josiah  Morris.  Jugdment  4  Sep- 
tember, 1861.  Execution  11  September,  1861 ;  returned  4 
February,  1862,  interest  and  cost  paid — stayed  as  to  prin- 
cipal. Credited  20  June,  1863.  Execution  26  February, 
1866  ;  returned,  stayed  by  suggestion,  cost  paid.  Execu- 
tion 30  July,  1866,  levy,  <fec.,  transferred  by  Morris  to 
Stubbs. 

6.  James  Fountain  and  James  Abbott.  Judgment  2 
September,  1861.  Execution  11  September,  1861 ;  returned 
2  February,  1862,  interest  and  cost  paid — stayed  as  to 
principal.  Execution  2  March,  1866,  levy  10  March  1866. 
Execution   1   August,   1866,  levy,  &c. 

The  lot  and  store  levied  on  as  the  property  of  James  R. 
Dickerson  was  convened  to  Luther  H.  Dickerson,  and  the 
said  James  R.  Dickerson,  by  a  deed  of  conveyance  exe- 
cuted to  them  on  the  26th  March,  1859,  by  Samuel  Murrell, 
Jackson  Harrison  and  his  wife.    On  the  21st  March,  1863, 
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for  a  valuable  consideration,  Luther  H.  Dickerson  conveyed 
by  deed,  his  interest  and  title  in  and  to  said  lot  and  store,  to 
James  R.  Dickerson ;  and  on  the  1st  April,  1863,  James  R. 
Dickerson  conveyed  by  deed  the  said  lot  and  store  to  Paul 
Marks  and  B.  E.  Jones,  jr.,  for  the  sum  of  twenty  thousand 
dollars,  which  deed  was  recorded  on  the  1st  April,  1863.  On 
the  21st  March,  1864,  said  Paul  Marks  and  B.  R.  Jones,  jr., 
conveyed  said  lot  and  store  to  the  complainants  for  the 
sum  of  fifty-five  thousand  dollars,  who  immediately  went 
into  the  possession  of  the  same.  The  complainants  averred 
in  the  bill  that  they  "had  no  knowledge  or  information  of 
the  existence  of  any  of  said  judgments,  at  the  time  of 
said  purchase  of  said  lot  and  store ;  but,  on  the  contrary, 
were  informed  that  there  were  no  liens  upon  said  lot  and 
store,  and  that  the  title  was  unencumbered ;  nor  had  they 
"  any  notice  of  the  existence  of  said  judgments,  at  the 
time  of  their  said  purchase."  The  prayer  of  the  bill  was 
that  said  judgments  be  decreed  to  have  no  lien  upon  said 
lot  and  store ;  that  the  injunction  be  made  perpetual,  and 
for  general  relief.  The  cause  was  submitted  on  a  motion 
by  the  defendants  to  dismiss  the  bill  for  want  of  equity. 
The  chancellor  granted  this  motion  ;  and  from  this  ruling 
the  complainants  appealed  and  assigned  the  same  as  error. 

Stone,  Clopton  &  Clanton,  for  appellants. 
Martin  &  Sayre,  contra. 

A.  J.  WALKER,  C.  J.— Judgments  were  rendered  in 
1861  against  James  R.  Dickerson,  by  a  court  of  record,  in 
Montgomery  county.  Upon  these  judgments  executions 
issued  in  1861,  but  none  of  them  remained  in  the  sheriff's 
hands  later  than  February,  1862.  Executions  were  again 
issued  upon  those  judgments  in  February  and  March, 
1866-  There  was,  therefore,  an  interval  from  February, 
1862,  to  February,  1866,  without  execution  upon  any  of  the 
judgments.  On  the  21st  March,  1863,  the  defendant  in 
the  judgments,  James  R.  Dickerson,  became  the  owner  in 
fee  for  a  valuable  consideration  of  the  lands  in  question. 
On  the  first  day  of  April,  18t53,  Dickerson  conveyed  in  fee, 
for  a  valuable  consideration,  to  Paul  Marks  and  Benjamin 
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R.  Jones,  jr.,  who,  on  the  the  21st  March,  1864,  conveyed 
in  fee  to  the  complainants,  James  L.  Winter  and  Charles 
W.  Winter.  It  thus  appears  that  the  acquisition  of  title 
by  the  defendant  in  the  executions,  his  conveyance,  and 
the  conveyance  to  the  complainants,  occurred  during  the 
interval,  when  there  were  no  executions  on  the  judgments. 

On  the  10th  December,  18'il,  an  act  was  adopted  which 
gave  judgments  the  effect  of  liens  on  all  the  defendant's 
property. — (Pamphlet  Acts,  p.  33,  §  1.)  This  act  was  re- 
pealed by  the  act  of  8th  December,  1863,  but  liens  which 
had  attached  under  it  were  expressly  continued. — (Pam- 
phlet Acts,  1863,  p.  57.) 

On  the  20th  July,  1865,  the  provisional  governor  of  the 
State,  by  proclamation,  declared,  that  from  and  after  that 
date  "  the  civil  and  criminal  laws  of  Alabama,  as  they 
stood  on  the  11th  day  of  January,  1861,  except  that  por- 
tion "  relating  to  slaves,  should  be  "  in  full  force  and  ope- 
ration." Under  the  law,  "  as  it  stood  on  the  11th  day  Jan- 
uary, 1861,"  liens  did  not  result  from  judgments. — Revised 
Code,  §  2872  (2456.)  An  ordinance  of  the  convention, 
adopted  on  the  21st  September,  1865,  declared  that  the 
acts,  with  certain  exceptions,  passed  after  the  11th  Janu- 
ary, 1861,  were  ratified  and  valid  from  their  dates. — Rev. 
Code,  p.  53.  James  R.  Dickerson  having,  on  the  21st 
March,  1863,  acquired  a  title  to  the  land  in  question,  a  lien 
upon  it  was  effected  by  virtue  of  the  act  of  iOth  December, 
1861,  in  favor  of  the  defendants,  who  had  judgments  ren- 
dered in  1861,  before  its  passage.  These  liens  were  con- 
tinued and  preserved  by  the  later  act  of  8th  December, 
1863.  On  the  1st  April,  1863,  James  R.  Dickerson  con- 
veyed. Those  holding  under  hia  conveyance,  unquestion- 
ably took  his  title,  subject  to  the  liens  of  the  judgment 
creditors.  It  is  contended,  that  those  liens  were  destroyed 
by  the  proclamation  of  Governor  Parsons,  on  the  20th 
July,  1865,  and  remained  defunct  during  the  interval  be- 
tween that  day  and  the  21st  September,  1865,  when  the 
convention,  by  its  ordinance,  restored  the  acts  from  which 
the  liens  resulted,  and  that  during  such  interval  the  title 
to  the  land  became  free  from  the  liens,  and  they  could  not 
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again  be  restored  in  derogation  of  the  unencumbered  char- 
acter which  the  title  took  during  that  interval. 

In  the  case  of  Jeffries  v.  State,  39  Ala.  655,  it  was  decided 
by  this  court,  that  the  proclamation  of  Governor  Parsons 
continued  the  suspension  of  the  laws  of  the  State  which 
were  not  by  it  declared  to  be  in  force.  The  same  propo- 
sition was  reiterated  in  McDaniel  v.  Simpson,  at  the  Janu- 
ary term,  1868.  To  this  extent,  this  court  is  committed, 
and  its  present  convictions  accord  with  its  past  rulings 
upon  the  subject.  The  above  proposition  admits  the  obli- 
gation, during  Governor  Parson's  administration,  of  the  laws 
by  him  declared  in  force,  to  the  exclusion  of  those  enacted 
during  the  war.  Whether  those  laws  embraced  by  Gover- 
nor Parson's  declaratory  proclamation,  were  by  virtue  of 
his  declaration  permanent  rules  of  civil  conduct  repealing 
all  variant  prior  enactments,  or  whether  they  were  mere 
temporary  orders  for  the  regulation  of  conduct  continued, 
subject  to  the  will  of  the  governor  only  during  his  authority, 
and  displacing  pre-existing  laws,  only  in  so  far  as  was 
necessary  to  make  the  will  of  the  governor  as  evidenced 
by  his  order,  the  prevailing  regulator  of  conduct  during 
the  limited  period  of  his  domination,  and  allowing  such 
pre-existing  laws,  with  the  rights  springing  from  them,  to 
revive  upon  the  expiration  of  his  authority,  are  new  ques- 
tions hitherto  undecided  by  us.  Those  are  the  questions 
upon  which  the  liens  of  the  judgment  creditors  in  this  case 
depend. 

The  power  of  prescribing  rules  of  conduct  exercised  by 
the  provisional  governor  was  extraordinary,  and  the  source 
from  which  it  was  derived  has  been  a  subject  of  much  dis- 
cussion. In  Jeffries  v.  State,  the  existence  of  the  power 
was  conceded,  and  it  was  referred  to  the  prevalence  of 
martial  law  in  the  State,  which  was  enforced  and  executed 
by  the  President  of  the  United  States,  as  the  commander- 
in-chief  of  the  army,  through  the  agency  of  an  officer 
denominated  provisional  governor.  The  opposite  theory, 
that  the  State,  by  its  ordinance  of  secession  and  the  events 
which  followed  it,  severed  its  legal  relations  to  the  govern- 
ment of  the  United  States,  and  stood  at  the  close  of  the 
war  in  the  attitude  of  a  foreign  country,  conquered  by  the 
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United  States,  and  was  therefore  governed  as  a  conquered 
province,  is  not  supported  by  any  judicial  precedent  known 
to  us,  and  seems  not  to  be  approved  by  the  judges  of  the 
supreme  court  of  the  United  States.  Chief  Justice  Chase, 
upon  opening  the  circuit  court  of  the  United  States  for 
the  district  of  North  Carolina,  in  June,  1867,  delivered  an 
address  to  the  bar  explanatory  of  the  reasons  of  the  justices 
of  the  supreme  court  for  delaying,  after  the  close  cf  the 
war,  their  appearance  on  the  circuits  in  the  States  which 
had  been  insurrectionary.  This  delay  was  attributed,  in 
that  address,  to  the  military  supremacy  exercised  under  the 
direction  of  the  president,  and  the  competency  of  military 
tribunals  to  exercise  the  requisite  civil  and  criminal  juris- 
diction which  belongs,  under  ordinary  circumstances,  to 
civil  courts.  The  address  argues  that  sensibility  to  judicial 
independence  permitted  the  justices  to  preside,  when  the 
president  by  his  proclamation  abrogated  the  military  au- 
thority. At  the  same  court,  Chief  Justice  Chase  delivered 
a  written  opinion,  in  the  case  of  Shortridge  v.  Mason,  upon 
the  questions  whether  a  debt  due  to  citizens  of  Pennsylva- 
nia by  a  citizen  of  North  Carolina,  was  discharged  by  a 
payment  during  the  war  to  a  receiver  under  the  sequestra- 
tion act  of  the  Confederate  government,  and  whether  in- 
terest accrued  during  the  war.  In  that  opinion,  he  asserts, 
with  emphasis,  that  the  separation  of  North  Carolina  from 
the  union  was  never  for  one  moment  effected.  These  de- 
liverances of  Chief  Justice  Chase  very  clearly  indicate  the 
opinion  that  the  States  which  attempted  secession  did  not 
become,  by  the  result  of  the  war,  and  the  antecedent  events, 
conquered  foreign  provinces ;  that  martial  law  prevailed 
afterwards  under  the  direction  of  the  president,  and  that 
its  prevalence  was  terminated  in  North  Carolina  by  his  au- 
thority. The  address  and  opinion  above  noticed  may  be 
found  in  an  appendix  to  the  North  Carolina  State  Reports 
of  decisions  at  the  June  term,  1867.  We  think  they  con- 
tribute largely  to  the  support  of  our  opinion  in  Jeffries  v. 
State,  referring  the  authority  of  Governor  Parsons  to  the 
prevalence  of  martial  law. 

Martial  law,  which  was  the  foundation  of  the  authority 
exercised  by  the  president  through  a  provisional  governor. 
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is  "  built  upon  no  settled  principles,  but  is  entirely  arbitrary 
in  its  decisions  ;  is,  as  Sir  Matthew  Hale  observes,  in  truth 
and  reality  no  law,  but  something  indulged  rather  than  al- 
lowed as  a  law." — 1  Blackstone's  Com.  413  ;  1  Stephenson 
the  English  Court,  265.  It  is  founded  on  necessity,  and 
proclaimed  by  a  military  chief. — 1  Kent,  341,  n.  Martial 
law,  says  Attorney  General  Cushing,  in  an  able  opinion, 
"  suspends  for  the  time  bsing,  all  the  laws  of  the  land,  and 
substitutes  in  their  place  no  law,  that  is,  the  mere  will  of 
the  military  commander."  In  the  same  opinion  it  is  said, 
"  the  civil  law  is  suspended,  or  at  least  made  siihordinaie, 
and  its  place  is  taken  by  martial  law  under  the  supreme,  if 
not  the  direct,  administration  of  the  military  power." 
8,  Opinions  of  Attorney  Generals,  365.  In  ex  parte  Milligan, 
4  Wallace,  127,  the  supreme  court  of  the  United  States 
defines  the  origin  and  limits  of  martial  law  as  follows  : 
"  If  in  foreign  invasion  or  civil  war  the  courts  are  actually 
closed,  and  it  is  impossible  to  administer  criminal  justice 
according  to  law,  then  on  the  theatre  of  active  military 
operations,  where  war  really  prevails,  there  is  a  necessity 
to  furnish  a  substitute  for  the  civil  authority,  thus  over- 
thrown to  preserve  the  safety  of  the  army  and  society  ;  and 
as  no  power  is  left  but  the  military,  it  is  allowed  to  govern 
by  martial  rule  until  the  laws  can  have  their  free  course. 
As  necessity  creates  the  rule,  so  it  limits  its  duration.' 
The  discussion  of  the  subject  of  martial  law  by  the  counsel 
in  this  case,  as  reported  with  the  decision,  is  able  and  elab- 
orate in  its  array  of  authorities.  It  demonstrates,  that 
what  is  called  martial  law  is  the  creature  of  necessity,  tem- 
porary in  its  operation,  allowed  as  the  means  of  governing 
for  the  time  being,  and  only  displacing  civil  law  in  so  far  as 
the  will  of  the  commander  may  dictate  for  the  accomplish- 
ment of  the  purposes  of  his  temporary  administration. 
We  refer,  also,  to  the  lucid  and  exhaustive  discussion  by 
Mr.  Justice  Woodbury,  in  the  case  of  Luther  v.  Borden, 
7  Howard,  159,  et  seq.  In  the  case  of  Griffin  v.  Wilcox, 
decided  by  the  supreme  court  of  Indiana,  in  1863,  it  was 
declared  as  follows  :  *'  Martial  law  arises  upon  the  fact 
of  existing  or  immediately  impending  force  at  a  given  time 
and  place  against  legal  authority,  which  the  civil  authority 
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is  incompetent  to  overcome,  and  it  is  exercised  precisely 
upon  the  principle  on  which  self-defense  justifies  the  use 
of  force  by  individuals.  Robbers  and  burglars,  and  in 
some  cases  rioters,  may  be  arrested  and  even  slain  in  self- 
defense  by  private  individuals.  *  *  *  *  This  is  the 
doctrine  expressed  by  the  maxim  inter  arma  silent  leges." — 
Annual  Cyclopedia  for  1863,  p.  607.  On  the  24th  April, 
1863,  instructions  for  the  government  of  the  armies  of  the 
United  States  were  approved  by  the  president  and  promulg- 
ed  by  the  secretary  of  war.  Those  instructions  were  obvi- 
ously intended  to  announce  principles  of  the  laws  of  war,  and 
may  therefore  be  consulted  as  some  authority  upon  the 
subject  of  the  law  of  war.  The  third  and  sixth  of  those 
instructions  are  as  follows  :  "  3.  Martial  law  in  a  hostile 
country  consists  in  the  suspension  by  the  occupying  military 
authority  of  the  criminal  and  civil  laws,  and  of  the  domes- 
tic administration  and  government  in  the  occupied  place  or 
territory,  and  in  the  substitution  of  military  rule  and  force 
for  the  same,  as  well  as  in  the  dictation  of  the  general  laws, 
as  far  as  military  necessity  requires  this  suspension,  substitu- 
tion or  dictation."  "  6.  All  civil  and  penal  law  shall  con- 
tinue to  take  its  usual  course  in  the  enemy's  places  and  terri- 
tories under  martial  law,  unless  interrupted  or  stopped  by 
order  of  the  occupying  military  power ;  but  all  the  functions 
of  the  hostile  government,  legislative,  executive,  or  admin- 
istrative, whether  of  a  general,  or  provisional,  or  local  char- 
acter, cease  under  martial  law,  or  continue  only  with  the 
sanction,  or  if  deemed  necessary,  the  participation  of  the 
occupier  or  invader."  These  instructions  involve  the  pro- 
positions, that  the  civil  law  is  suspended  by  martial  law 
only,  in  so  far  as  it  is  displaced,  and  that  the  administra- 
tion of  it  by  the  regular  functionaries  is  stopped  except  in 
so  far  as  it  may  be  licensed  by  the  prevailing  authority. 

Under  martial  law  the  military  commander  is  not  a  leg- 
islator. He  does  not  make  laws,  in  the  sense  of  rules  of 
civil  conduct  as  contradistinguished  from  temporary  regu- 
lations governing  for  a  particular  occasion.  He  does  not 
repeal  laws,  he  merely  pushes  them  aside  and  subordi- 
nates for  the  time  being,  as  far  as  is  necessary,  (he  being 
the  judge,)  to  regulations  emanating  from  his  will  for  the 
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government  of  the  people  during  the  existence  of  his  au- 
thority. Governor  Parsons  did  not  repeal  the  law  on  the 
subject  of  lien.  He  could  not  have  done  it.  As  the  gen- 
eral who  governs  armies  in  a  foreign  war,  he  made  tempo- 
rary regulations  extending  through  the  period  of  his  ad- 
ministration, which  postponed  the  enforcement  of  the 
variant  pre-existing  laws.  He  divested  no  rights  which 
those  laws  gave,  but  those  rights  continued,  and  upon  the 
restoration  of  civil  authority  became  capable  of  enforce- 
ment and  execution.  His  orders  were  valid  and  binding 
during  the  period  of  their  prevalence,  and  all  rights  which 
accrued  under  them  during  their  prevalence  must  be  upheld, 
but  the  obligation  of  those  orders  can,  upon  no  principle, 
be  projected  beyond  the  period  of  his  authority.  By  virtue 
of  his  absolute  power  he  might  have  said,  that  the  owner 
of  property  might  convey  it  free  from  subsisting  liens,  and 
a  title  acquired  tinder  that  order  might  have  been  sustained 
by  the  courts,  but  we  have  no  such  case  before  us.  The 
law  which  gave  the  lien  of  judgment  creditors  in  this  case 
never  ceased  to  be,  but  existing,  it  was  pushed  aside  for  a 
time,  and  for  the  limited  purpose  of  a  temporary  govern- 
ment, and  the  detraction  from  its  power  is  limited  in  extent 
and  time  by  the  puposes  and  duration  of  the  temporary 
military  government.  Neither  the  purposes,  the  necessities, 
nor  the  orders  of  that  government  forbade  the  existence 
and  force  of  the  law  so  far  as  to  preserve  liens  under  it,  and 
to  that  extent  it  remained  law. 

All  the  laws  of  the  State  having  been  suspended  by  the 
military  occupation,  and  the  consequent  prevalence  of 
military  law,  those  which  were  not  put  in  operation  by  the 
proclamation  of  Governor  Parsons  remained  suspended 
until  the  adoption  of  the  ordinance  of  the  convention  of 
1865,  which  re-invigorated  all  laws  and  liens  dependent  on 
such  laws,  so  that  they  could  be  enforced  thereafter  as  they 
would  have  been  before  the  suspension. 

Affirmed. 
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CHAMBEELAIN  vs.  HILTON. 

t ACTION   FOE   COMPENSATION   FOR   PAET   PEBFOKMANCE   OF   A   CONTRACT.] 

1.  Contract ;  validity  of,  on  demurrer. — The  contract  as  set  out  in  the  com- 
plaint between  H.  and  F.  H.  C.  &Co.,  does  not  show  on  its  face,  that  it 
was  made  either  to  violate  the  laws  and  policy  of  the  country,  or  for 
an  illegal  consideration,  consequently  there  was  no  error  in  overruling 
a  demurrer  to  the  complaint,  those  being  the  grounds  of  demurrer  as- 
signed. (Same  point  decided  in  Pation  {Governor)  v.  Gilmer,  41  Ala. 
176.) 

2.  Same ;  part  performance  of. — Where  a  party  to  a  contract  performs  ser- 
vices which  he  is  bound  by  it  to  perform,  and  the  contract  is  aban- 
doned, or  rescinded,  by  the  consent  of  the  parties  to  it,  before  the  en- 
tire services  stipulated  to  be  performed  are  completed,  and  the  contract 
fixes  the  compensation  for  the  entire  services  to  be  performed,  the  par- 
ty may  recover  a  proportional  part  of  the  compensation,  in  the  absence 
of  any  agreement  to  the  contrary,  or  any  damage  which  the  other 
party  is  entitled  to  recoup. , 

3.  Evidence;  rate  of  exchange  hetween  Motile  and  Liverpool. — Where  by  the 
contract  H.,  a  British  subject,  was  to  receive  certain  cotton  as  his  own, 
and  to  ship  the  same  '  'to  Liverpool,  when  opportunity  affords,"  to  a 
house  there,  and  for  the  trouble  and  protection  given  to  said  cotton,  he 
was  "to  receive  two  cents,  or  one  penny  sterling,  per  pound,  from  the 
nett  proceeds  of  the  sale  of  the  cotton'';  and  said  contract  was  after- 
wards rescinded  by  consent,  it  was  competent  for  H.,  in  a  suit  for  com- 
pensation for  part  performance  of  the  contract,  to  prove  the  rate  of 
exchange  between  Mobile  and  Liverpool,  in  order  to  aid  the  jury  in 
fixing  the  amount  of  compensation  he  was  entitled  to  receive,  in  the 
event  they  were  enabled,  from  the  evidence,  to  determine  what  propor- 
tion of  the  whole  service  called  for  by  the  contract  had  been  performed. 

4.  Damages;  excessive  or  oppressive,  no  ground  of  reversal. — This  court  has 
no  authority  by  law  to  reverse  a  judgment  because  the  verdict  is  excess- 
ive or  oppressive. 

Appeal  from  the  Circuit  Court  of  Mobile. 
Tried  before  Hon.  C.  W.  Eapier. 

This  action  was  brought  by  the  appellee,  who  was  a  Brit- 
ish subject,  against  the  appellant,  as  a  copartner  in  the  late 
firm  of  F.  H.  Chamberlain  &  Co.,  to  recover  compensation 
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for  services  performed  by  appellee,  in  protecting  certain 
cotton  belonging  to  the  said  firm,  and  was  commenced  on 
27th  March,  1866.  The  complaint  contained  two  counts, 
the  first  for  work  and  labor,  and  the  second  as  follows  : 
"Plaintiff  claims,  also,  the  further  sum  of  three  thousand 
dollars  for  this,  to-wit :  that  in  the  year  1863,  the  plaintiff 
was  a  subject  of  the  Queen  of  Great  Britain,  sojourning 
and  transacting  business  in  the  State  of  Alabama,  a  State 
which  was  then  and  afterwards  one  of  the  so-called  Con- 
federate States  of  America,  and  at  war  with  the  govern- 
ment of  the  United  States  of  America  ;  and  the  said  F.  H. 
Chamberlain  &  Co.,  of  said  State  of  Alabama,  were  the 
owners  of  three  hundred  and  fourteen  other  bales  of  cotton, 
of  great  value,  to-wit,  of  the  value  of  sixty  thousand  dol- 
lars, and  being  desirous  to  avail  themselves  of  the  services 
of  the  plaintiff,  for  the  preservation  and  securing  of  the 
said  property  to  their  use,  transferred  the  same  to  the 
plaintiff,  and  entered  into  an  agreement  with  him  of  the 
effect  following,  namely : 

"Mobile,  July  30,  1863. 
Received  of  F.  H.  Chamberlain  &  Co.,  three  hundred 
and  fourteen  bales  of  cotton,  two  hundred  and  sixty-four 
bales  of  which  are  stored  in  Mobile,  and  fifty  bales  of  which 
are  stored  on  the  plantation  of  R.  H.  Adams,  Marengo 
county.  The  above  cotton  is  to  be  shipped  by  me  to  Liver- 
pool, when  opportunity  affords,  to  the  house  of  Thos.  Hil- 
ton, Son  &  Co  ,  or  to  J.  D.  Malcomson.  For  my  trouble 
and  protection  I  give  to  the  cotton,  I  am  to  receive  two 
cents,  or  one  penny  sterling,  per  pound,  from  the  nett  pro- 
ceeds of  the  sale  of  the  cotton.  The  above  cotton  has 
been  placed  in  my  name,  but  virtually,  and  to  all  intents 
and  purposes,  belongs  to  F.  H.  Chamberlain  &  Co." 
(Signed)  Fred.  J.  Hilton, 

F.  H.  Chamberlain  &  Co. 

The  aforesaid  Liverpool,  was  'Liverpool  in  England  ; 
and  the  coasts  and  ports  of  Alabama,  and  of  said  so-called 
Confederate  States,  and  the  borders  thereof,  were  in  a 
state  of  blockade,  and  after  said  cotton  had  remained  in 
the  name  of  the  plaintiff,  and  he  had  kept  the  same,  or  a 
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large  portion  thereof,  to-wit,  212  bales,  according  to  said 
agreement,  under  his  care  and  charge,  and  at  his  respon- 
sibility, for  a  long  space  of  time,  to-wit,  two  years,  without 
his  having  had  an  opportunity  to  ship  the  same,  safely  to 
Liverpool,  the  defendant  requested  the  plaintiff,  to-wit,  on 
the  —  day  of  ,  in  the  year  18  o5,  to  re-transfer  said  cot- 
ton to  said  F.  H.  Chamberlain  &  Co.,  and  promised  plain- 
tiff to  satisfy  him  for  his  services  in  the  premises,  accord- 
ing to  said  agreement ;  and  plaintiff  did  accordingly,  in 
compliance  with  said  request,  and  relying  on  the  promise 
aforesaid  to  satisfy  him,  re-transfer  and  deliver  (to-wit, 
then  and  there)  the  said  cotton  to  the  said  F.  H.  Chamber- 
lain &  Co.,  who  received  the  same.  By  means  of  all  which* 
defendant  became  liable  to  pay  to  plaintiff  so  much  money 
as  he  reasonably  deserved  to  have  according  to  said  agree- 
ment, and  in  part  performance  thereof  for  his  services,  care, 
and  responsibility,  and  protection  aforesaid  ;  and  plaintiff 
reasonably  deserved  to  have  therefor,  the  sum  of  three 
thousand  dollars  ;  yet  neither  the  said  defendant  nor  said 
F.  H.  Chamberlain  &  Co.,  nor  any  of  them,  have  or  had 
paid  said  money  or  any  part  thereof,  but  so  do  have  wholly 
refused,  wherefore,"  &c. 

The  defendant  took  issue  on  the  first  count,  but  demurred 
to  the  second,  and  assigned  the  following  grounds  of  de- 
murrer :  1st.  That  the  alleged  agreement  in  said  complaint 
mentioned  is  void,  being  made  to  violate  the  laws  and  pub- 
lic policy  of  the  country ;  2d.  That  the  alleged  promise  in 
said  complaint  mentioned,  was  made  upon  an  illegal  con- 
sideration and  is  void  ,  3d.  That  the  said  alleged  promise 
in  said  complaint  mentioned  was  supported  by  no  consid- 
eratioD,  so  far  as  the  same  appears  from  the  complaint." 

The  court  overruled  the  demurrer,  and  on  the  27th  May, 
1867,  the  plaintiff  recovered  judgment  against  the  defend- 
ant for  three  thousand  dollars  damages  and  costs.  On  the 
trial,  as  the  bill  of  exceptions  states,  "The  plaintiff's  coun- 
sel asked  him,  (plaintiff  being  a  witness  for  himself,)  what 
was  the  rate  in  Mobile  of  sterling  exchange  on  Liverpool 
at  the  time  he  made  his  demand  to  which  question  de- 
fendant, by  counsel,  objected,  but  the  court  overruled  his 
objection,   and   allowed  the   question   to  be   asked,   and 


104  ALABAMA. 


Chamberlain  v.  Hilton. 


defendant  excepted.  The  witness  then  stated  the  rate  of 
exchange  to  be  60  per  cent,  premium  at  Mobile  ;  to  which 
answer  defendant  objected,  and  the  court  overruled  the 
objection,  and  defendant  excepted.  The  witness  further 
testified  that  the  value  of  a  pound  sterling,  in  dollars  and 
cents,  was  $4.44-100." 

The  court,  amongst  other  things,  charged  the  jury,  that 
"if  pursuant  to  the  agreement  between  the  parties,  the 
services  agreed  upon  were  in  part  performed  by  the  plain- 
tiff, and  the  contract  was  then  rescinded  by  mutual  consent, 
or  terminated  by  the  act  of  the  defendant,  without  fault 
on  the  part  of  the  plaintiff,  the  plaintiff  would  be  entitled 
to  recover  as  much  as  the  services  performed  were  worth  ; 
and  if  the  jury  could  determine,  from  the  evidence,  what 
proportion  of  the  whole  service  had  been  performed  by 
the  plaintiff,  then  they  might  estimate  its  value  in  accord- 
ance with  the  price  agreed  upon  between  the  parties  for 
the  whole  service.  The  court  further  said  to  the  jury,  by 
way  of  illustration :  If  A.  entered  into  an  agreement  with 
B.  to  build  a  house  for  the  latter,  for  a  stipulated  price, 
and  if,  when  four-fifths  of  the  work  was  done  by  A.,  pursu- 
ant to  the  contract,  the  contract  was  rescinded,  or  termi- 
nated by  the  act  of  B.  without  any  fault  on  the  part  of  A., 
then  A.  would  be  entitled  to  four-fifths  of  the  price  agreed 
upon  for  the  whole  work."  The  court,  at  the  request  of 
the  plaintiff,  further  charged,  that  "the  jury,  in  estimating 
the  value  of  plaintiff's  services,  if  they  believed  from  the 
evidence  that  there  had  been  a  part  performance  of  the 
contract,  and  the  defendant  waived  the  further  perform- 
ance of  it  by  the  plaintiff,  might  look  to  the  price  agreed 
on  in  the  original  contract,"  and  added,  "that  the  jury,  if 
they  were  enabled,  from  the  evidence,  to  determine  what 
proportion  of  the  whole  service,  called  for  by  the  contract, 
had  been  performed  by  plaintiff,  might  allow  him  such 
compensation  for  such  part  of  the  contract  as  he  had  per- 
formed, as  that  bore  to  the  whole  price  agreed  on  in  the 
contract."  To  which  charges  the  defendant  excepted  and 
appealed  to  this  court,  and  assigned  as  error,  the  over- 
ruling of  the  demurrer  to  the  second  count,  the  admission 
of  the  evidence  excepted  to,  and  the  charges  given. 
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R.  H.  Smith,  for  appellant. — 1.  The  demurrer  to  the 
second  count  of  the  declaration  should  have  been  sustained. 
The  count  shows  an  agreement  to  violate  the  laws  of  the 
United  States ;  1st.  In  protecting  the  cotton  against  any 
seizure  or  claims  of  the  government  by  having  it  colorably 
in  the  name  of  a  British  subject ;  2d.  It  was  an  agreement 
for  the  purpose  of  covering  it  with  the  name  of  a  British 
subject,  if  opportunity  should  offer  to  run  it  through  the 
blockade  ;  3d.  There  was  no  consideration  for  the  promise. 
3  Wallace,  U.  S.  514 ;  ib.  337. 

2.  The  charge  given  at  the  request  of  the  appellee,  and 
the  addition  made  to  it  by  the  court,  put  the  case  on  an 
impracticable  basis.  It  invited  the  jury  to  consider  it  in 
the  light  in  which  the  evidence  adduced  shows  it  could  not 
be  solved.  The  court  applied  the  doctrine  looking  to  a 
contract  which  has  been  in  part  performed  and  never  aban- 
doned, to  a  contract  which  was  rescinded,  and  this  was  error. 
When  a  contract  has  been  rescinded  by  consent,  or  by 
either  party,  for  cause,  the  contract  is  destroyed. — 2  Par- 
son's on  Cont.  190,  191,192;  ib.  30-36;  ib.  170,  171; 
26  Ala.  486  ;  Dermot  v.  Jones,  23  Howard,  233-234. 

3.  The  evidence,  all  of  which  applicable  to  the  excep- 
tions, is  in  the  record,  shows  that  the  exchange  on  England 
could  not  have  entered  into  the  compensation,  and  thus 
shows,  not  only  that  the  evidence  objected  to  ought  not  to 
have  been  allowed,  but  that  the  contract  could  furnish  no 
rule  as  to  the  amount  of  plaintiff's  compensation.  Both 
the  allowance  of  the  evidence  and  the  charge  of  the  court 
sent  the  jury  on  a  false  inquiry.  The  contract  was  not 
divisible. — See  authorities,  supra. 

Manning  &  Walker,  contra. — 1.  It  must  clearly  appear 
that  the  contract  was  made  in  violation  of  the  laws  and 
pohcy  of  the  United  States.  If  it  is  not  necessarily  illegal ; 
if  in  one  view  or  mode  of  operation  it  would  be  legal  and 
in  another  not,  it  must  be  construed  to  be  legal. — 1  Chitty 
OD  Cont.  571-2  ;  Leiois  v.  Davidson,  4  Mees.  &  W.  654-9 ; 
Be  VaUengin  v.  Duffy,  14  Peters  Rep.  282. 

2.  This  is  clearly  a  case  in  which  the  contract  should  be 
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"looked  to,"  in  estimating  the  compenfiation  for  a  part 
performance. — Sedgw.  on  Meas.  of  Dam.  220  et  seq  ;  Hutch- 
inson V.  Culliim,  23  Ark.  632 ;  Pickard  v.  Bates,  38  111.  40,  44. 
3.  In  the  contract  is  an  alternative  stipulation,  that  for 
his  trouble,  and  the  protection  he  should  give  to  the  cotton, 
Hilton  should  receive  [retain  ?  1  two  cents  or  one  penny 
sterling  per  pound.  If  these  rates  were  not  exactly  equiva- 
lent, there  was  an  option  in  respect  to  them,  in  one  or  the 
other  of  the  parties,  and  for  the  purposes  of  this  argument, 
it  does  not  matter  which. — Addison  on  Cont.  1126,  6 ; 
1  Dougl.  R.  96,  {Layton  v.  Fierce.) 

BYRD,  J. — 1.  The  court  did  not  err  in  overruling  the 
demurrer, —  Vide  authorities  cited  on  hri^  of  counsel  for  ap- 
pellee.— Patton  (Govr)  vs.  Gilmer  et  als.,  —  Ala.  R.  176. 

2.  Where  a  party  to  a  contract  performs  services  which 
he  is  bound  by  it  to  perform,  and  the  contract  is  abandoned 
or  rescinded  by  the  consent  of  the  parties  to  it  before  the 
entire  services  stipulated,  and  the  contract  fixes  the  com- 
pensation for  the  entire  services  to  be  performed,  the  party 
may  recover  a  proportional  part  of  the  compensation — that 
is,  if  he  has  performed  three-sevenths  of  the  services  con- 
tracted to  be  performed,  he  is  entitled  to  three-sevenths  of 
the  entire  compensation  in  the  absence  of  any  agreement 
to  the  contrary,  or  any  damages  which  the  other  party  is 
entitled  to  have  recouped.  The  mere  rescision  of  the  con- 
tract does  not  defeat  the  right  of  the  party  who  has  per- 
formed services  under  it,  from  recovering  a  proportional 
part  of  the  compensation  stipulated  by  the  contract  for  the 
entire  services.  Both  parties  have  the  right  to  stand 
upon  the  stipulation  of  the  contract  as  to  compensation  to 
the  extent  of  the  services  performed  under  it,  unless  a  new 
contract  is  made  which  affects  the  rate  or  measure  of  com- 
pensation. We  can  perceive  no  error  in  the  charges  of 
the  court  excepted  to  by  appellant. —  Vide  authorities  cited 
on  brief  of  counsel. 

3.  As  the  appellee  was  entitled  to  recover  a  proportional 
part  of  the  compensation  stipulated  to  be  paid  for  the  en- 
tire services  to  be  rendered  by  him ;  and  as  the  cotton  was 
to  be  shipped  by  appellee  to  Liverpool  to  be  sold,  and  for 
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his  trouble  and  protection  he  was  "to  receive  two  cents  or 
one  penny  sterling,  per  pound,  from  the  nett  proceeds  of 
the  sale  of  the  cotton,"  it  was  competent  for  the  appellee 
to  prove  the  rate  of  exchange  between  Mobile  and  Liver- 
pool, in  order  to  aid  the  jury  in  fixing  the  amount  he  was 
entitled  to  receive  in  the  event  "they  were  enabled  from 
the  evidence  to  determine  what  proportion  of  the  whole 
service  called  for  by  the  contract  had  been  performed,"  in 
order  to  "allow  him  such  compensation  for  such  part  of 
the  contract  as  he  had  performed,  as  that  part  bore  to  the 
whole  price  agreed  on  in  the  contract."  For  if  they 
adopted  this  rule,  which  they  had  the  right  to  do  ;  and  as  the 
compensation  was  payable  out  of  the  nett  proceeds  of  the 
sale,  and  appellee,  by  the  contract,  if  it  had  been  carried 
out,  would  have  had  possession  of  the  cotton,  and  the  right 
to  the  possession  of  the  proceeds  of  sale  in  Liverpool,  he 
would  have  been  entitled  to  the  two  cents  or  penny  ster- 
ling per  pound  at  the  place  of  sale,  and  the  jury  would 
therefore  be  authorized  to  consider  the  exchange  between 
English  currency  and  American,  in  estimating  the  damages 
to  which  the  appellee  was  entitled.  In  this  view  alone 
was  the  evidence  objected  to  admissible.  All  the  evidence 
introduced  on  the  trial  is  not  set  out,  and  although  the 
damages  ascertained  by  the  verdict  of  the  jury  seem  to  us 
much  larger  than  the  evidence  which  is  set  out  authorized^ 
yet  this  is  not  a  question  for  this  court  to  consider,  but  for 
the  court  below  on  a  motion  for  a  new  trial.  We  have  no 
authority  by  law  to  reverse  a  judgmeent  because  the  ver- 
dict is  excessive  or  oppressive. 
The  judgment  must  be  affirmed. 
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BANK  OF  MOBILE  vs.  BKOWN. 

[action  on  bank-check,  by  endorsee  against  DBA\7EB.] 

1.  A  bank  check  payable  in  Confederate  currency  ;  not  an  instrument  payable 
in  money. — A  bank  check  drawn  by  a  bank  in  Mobile,  on  a  bank  in  New 
Orleans,  on  the  23d  April,  1862,  payable  in  currency,  is  not  an  instru- 
ment jjayaWe  ire  money,  and  is  not  negotiable  paper,  within  the  meaning 
of  the  law  merchant. 

2.  Same;  protest  not  necessary  to  fix  liability  of  draicer. — A  protest  was 
not  necessary  to  fix  the  liability  of  the  drawer  of  such  an  instrument, 
but  the  check  should  have  been  presented  for  payment  within  a  reason- 
able time  after  it  was  drawn  and  delivered,  and  prompt  notice  of  its 
non-payment  given  to  the  drawer. 

3.  Questions  7'aised  by  the  charge  in  court  below  only,  noticed  on  appeal. — A 
charge  that  "it  the  check  -was  paid  for  in  Confederate  money,  and  the 
liability  on  the  check  did  not  arise,  until  after  Confederate  money  ceased 
to  be  of  value,  the  plaintiff  can  only  recover  nominal  damages,  if  he  can 
recover  anything, "  does  not  raise  the  question,  and  the  main  one,  whether 
the  check  was  to  be  paid  in  Confederate  money,  and  this  latter  question 
cannot  be  raised  for  the  first  time  on  appeal. 

4.  Charge  on  part  of  evidence. — Such  a  charge  would  have  authorized  the 
jury  to  give  the  plaintiff  nominal  damages  only,  in  the  event  of  their 
finding  that  the  check  was  paid  for,  in  Confederate  money,  irrespective 
of  the  question  as  to  whether  it  was  understood  or  agreed,  when  the 
check  was  dra^Ti,  that  it  should  be  discharged  by  a  payment  in  Confed- 
erate money,  and  would  have,  in  effect,  withdrawn  from  them  the  lat- 
ter question,  and  for  this  reason,  if  for  no  other,  the  charge  was  prop- 
erly refused. 

Appeal  from  the  City  Court  of  Mobile. 
Tried  before  the  Hon.  H.  Chamberlain. 

This  action  was  brought  by  John  M.  Brown,  against  the 
Bank  of  Mobile ;  was  commenced  on  the  16th  March,  1866, 
and  was  founded  on  a  bill  of  exchange  or  bank  check,  of 
which  the  following  is  a  copy  : 

"$1500  00  Bank  of  Mobile,  ) 

Mobile,  23d  April,  1862.  j 

Pay  this,  my  second  check,  first  unpaid,  to  the  order  of 
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Thomas  H.  Eawls — fifteen  hundred  dollars,  (payable  in  cur- 
rency.) 

Original.  J.  S.  Green,  Cashier. 

Merchants'  Bank,  New  Orleans. 

Endorsed,  Thomas  H.  Eawls." 

The  second  count  of  the  complaint  was  in  these  words  : 
"Plaintiff  claims  of  defendant  fifteen  hundred  dollars,  it 
being  the  amount  of  a  check  drawn  by  defendants  in  favor 
of  Thomas  H.  Eawls,  and  by  him  duly  endorsed  to  plain- 
tiff, on  the  day  of  its  date,  dated  the  23d  day  of  April 
1862,  and  upon  and  directed  to  the  Merchants'  Bank  of 
New  Orleans,  and  plaintiff  avers,  that  at  the  time  of  draw- 
ing said  check,  war  existed  between  the  government  of  the 
United  States  and  the  government  of  the  Confederate 
States,  and  although  Louisiana  and  New  Orleans  were 
within  the  limits  of  the  Confederate  States,  it  was  at  the 
date  of  said  check  in  the  military  occupancy  of  the  United 
States,  and  all  intercourse  between  Mobile,  the  place  where 
the  check  was  drawn,  and  New  Orleans,  was  injter dieted  by 
the  government  of  the  United  States,  which  then  held  the 
city  of  New  Orleans  ;  plaintiff  further  avers  that  as  soon 
as  trade  and  intercourse  was  re- opened  between  the  city  of 
Mobile  and  New  Orleans,  so  that  it  was  lawful  for  him  to 
go  to  New  Orleans  and  present  said  check,  that  said  check 
was  presented  and  payment  demanded,  which  was  refused, 
of  which  said  defendant  had  due  notice.  Therefore,  he 
claims  of  defendant  the  amount  of  said  check,  with  inter- 
est from  the  day  of  presentation  and  demand  of  payment, 
to-wit,  from  the  first  day  of  May,  1865,  all  which  is  due 
and  unpaid."  No  objection  was  interposed  to  the  com- 
plaint. The  defendant  pleaded,  "non-assumpsit,  in  short 
by  consent,"  and  issue  was  joined  on  this  plea.  On  the 
trial  at  the  spring  term,  1867,  as  the  bill  of  exceptions 
shows,  the  plaintiff  read  in  evidence  the  check  upon  which 
the  action  was  founded ;  the  defendant  objected  to  its  intro- 
duction, unless  accompanied  by  a  protest  of  its  non-pay- 
ment. And  the  court  overruled  the  objection,  stating  that 
the  protest  of  such  an  instrument  for  non-payment,  was 
not  necessary  to  make  the  drawer  liable,  and  said  check 
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was  admitted  in  evidence  to  the  jury  ;  to  which  ruling  the 
defendant  excepted.  The  court  charged  the  jurj',  among 
other  things,  "that  upon  the  non-payment  of  a  bank  check, 
such  as  that  sued  on,  a  formal  protest,  as  in  cases  of  bills 
of  exchange,  is  not  necessary,  to  make  the  drawer  liable  ; 
but  to  make  the  drawer  liable,  the  check  should  be  pre- 
sented within  a  reasonable  time,  at  the  bank,  on  which  it 
is  drawn,  and  payment  of  it  demanded,  and  in  case  of  non- 
payment, notice  thereof  should  be  given  to  the  drawer, 
within  a  reasonable  time  ;  that  the  law  does  not  fix  a  cer- 
tain time  within  which  demand  of  payment  is  to  be  made ; 
thav  the  time  depends  on  circumstances ;  that  if  there  is 
war  between  the  two  countries  or  sections  of  country,  as 
the  late  war  between  the  South  and  the  North,  and  a  check 
is  drawn  on  a  bank  in  a  city,  which  before  a  reasonable 
time  for  the  presentation  of  the  check  has  elapsed,  has 
fallen  into  the  possession  of  the  forces  of  the  adverse  party ; 
whilst  such  possession  and  hostilities  exist,  the  check  need 
not  be  presented ;  that  if,  however,  the  check  in  this  case 
was  presented  at  the  bank  in  New  Orleans,  during  the  war, 
and  payment  in  fact  demanded,  and  refused,  then  defend- 
ant was  entitled  to  notice,  within  a  reasonable  time  of  the 
non-payment,  and  if  such  demand  was  made,  and  due  no- 
tice of  non-payment  was  not  given,  then  the  plaintiff  could 
not  recover,"  and  to  this  charge  defendant  excepted.  The 
defendant  requested  the  court  to  give  the  following  charges: 
"1st.  That  the  check  should  have  been  protested  and  no- 
tice thereof  given  to  the  defendant,  before  the  plaintiff  can 
recover.  2d.  If  the  check  was  paid  for  in  Confederate 
money,  and  if  the  liability  on  the  check  did  not  arise 
against  the  defendant,  until  after  Confederate  money  ceased 
to  be  of  value,  the  plaintiff  can  only  recover  nominal  dam- 
ages, if  he  can  recover  anything.  3d.  The  plaintiff  cannot 
recover  if  the  check  was  not  presented  at  the  bank  in  New 
Orleans,  until  the  middle  of  May,  1865,  or  thereafter ;"  all  of 
which  charges  the  court  refused  to  give,  and  the  defendant 
excepted.  The  errors  assigned  are,  permitting  the  check 
to  be  read  as  evidence,  without  being  accompanied  with 
protest  of  non-payment,  and  the  rulings  of  the  court  on 
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the  charge  given,   and  its  refusal  to  give    the    charges, 
asked. 

Alex.  McKinstry,  for  appellant. 
Dargan  &  Taylor,  contra. 

JUDGE,  J. — It  is  unnecessary  to  discuss  or  decide  the 
question,  whether  hank  checks  payable  in  money,  are,  or  may 
become  negotiable  under  the  law  merchant ;  and  to  what 
extent,  if  any,  such  checks  are  governed  by  the  commer- 
cial law,  as  to  days  of  grace,  protest,  and  notice.  For  au- 
thority upon  this  question,  however,  see  2  Parson's  on 
Notes  and  Bills,  58,  and  cases  cited  in  notes  on  pages  58 
and  59.  Neither  is  it  necessary  that  we  should  determine 
what  influence,  if  any,  section  1834  of  the  Eevised  Code, 
taken  in  conneotioa  with  section  1833,  has  upon  the  ques- 
tion ;  said  sections  reading  as  follows  :  "Bills  of  exchange, 
and  promissory  notes  payable  in  money  at  a  bank  or  pri- 
vate banking  house,  are  governed  by  the  commercial  law, 
except  so  far  as  the  same  is  changed  by  this  Code."  ^^All 
other  instruments  payable  in  money,  at  a  bank  or  private 
banking  house,  are  governed  by  the  commercial  laws,  as 
to  days  of  grace,  protest,  and  notice."  The  reason  why  it 
is  unnecessary  either  to  discuss  or  decide  these  questions, 
is,  that  the  instrument  sued  on  in  the  case  before  us,  is  not 
payabh  in  money.  And  not  being  payable  in  money,  it  is 
not  negotiable  paper  within  the  meaning  of  the  law  mer- 
chant.—2  Parson's  on  Notes  and  Bills,  58  ;  Little  v.  Phannix 
Bank,  2  Hill,  (N.  Y.)  425  ;  Leiher  v.  Goodrich,  5  Cowan,  186  ; 
Thompson  v.  Sloan,  22  Wed.  73,  and  numerous  cases  there 
cited.  Such,  too,  has  been  the  settled  law  of  this  State 
for  a  period  of  more  than  twenty  jears.— Young  v. 
Scott,  5  Ala.  475  ;  Carlisle  v.  Davis,  7  Ala.  42.  And  the 
principle  of  these  decisions  has  been  adhered  to  in  later 
cases. 

It  results  that  a  protest  was  not  necessary  in  the  present 
case,  to  fix  the  liability  of  the  drawer.  But,  notwithstand- 
iog  this,  it  was  necessary  to  charge  the  drawer,  that  the 
check  should  have  been  presented  for  payment  within  a 
reasonable  time  after  it  was  drawn  and  delivered,  and  that 
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.prompt  notice  of  its  non-payment  should  have  been  given 
to  the  drawer.  Were  these  requisites  of  the  law  complied 
with?  We  have  carefully  examined  the  charge  of  the 
court  in  relation  to  them,  and  are  satisfied  that  no  error 
was  committed  therein. 

2.  The  measure  of  damages  for  the  breach  of  a  contract 
to  be  discharged  by  payment  in  Confederate  States  treasu- 
ry notes,  is  the  value  of  such  notes,  at  the  time  fixed  for 
payment  by  the  contract. — Kirkland  v.  Moult&n,  decided 
the  present  term.  This  question  is  not  involved  in  any 
ruling  of  the  court  below,  and  consequently  there  is  nothing 
for  us  to  revise  in  relation  to  it.  The  defendant  below  did 
not  ask  the  court  to  charge  the  jury  that  "if  the  check  was 
paid  for  in  Confederate  money,  and  if  the  liability  on  the 
check  did  not  arise  until  after  Confederate  money  ceased  to 
be  of  value,  the  plaintiff  can  only  recover  nominal  damages, 
if  he  can  recover  anything."  But  the  refusal  to  give  this 
charge  does  not  raise  the  question  ;  the  main  question  was 
not  whether  the  check  "was  paid  for  in  Confederate 
money,"  but  was  it  to  be  paid  in  Confederate  money  ?  This 
inquiry  was  not  embraced  in  the  charge ;  consequently,  the 
refusal  of  the  court  to  give  the  charge  was  not  a  decision 
upon  the  question,  one  way  or  the  other.  The  record,  it  is 
true,  shows  it  was  in  evidence  before  the  jury,  that  the 
check  was  drawn  to  be  paid  in  Confederate  States  treasury 
notes  ;  but  no  action  of  the  jury  having  been  asked  upon 
this  evidence  by  an  appropriate  charge,  and  the  record  not 
showing  that  any  charge  was  given  by  the  court  adversely 
to  appellant  upon  it,  the  question  is  not  presented  in  a  re- 
visable  shape.  And  such  would  be  our  conclusion,  even  if 
the  bill  of  exceptions  purported  to  set  out  all  the  evidence, 
which  it  does  not  do,  for  no  rule  is  better  settled,  than  the 
one  that  this  court,  in  the  exercise  of  its  appellate  juris- 
diction, in  cases  like  the  present,  will  not  permit  questions 
to  be  raised  for  revision  for  the  first  time,  on  appeal ;  all 
revisable  questions  must  be  made,  and  passed  upon  in  the 
court  below,  to  secure  a  revision  of  them  by  this  court. 

But  there  is  another  ground  upon  which  the  charge  in 
question  was  properly  refused.  Had  it  been  given,  the 
jury  would  have  been  authorized  to  give  the  plaintiff  nom- 
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inal  damages  only,  in  the  event  of  their  finding  that  the 
check  was  paid  for,  in  Confederate  money,  irrespective  of 
the  question  as  to  whether  it  was  understood  or  agreed, 
when  the  check  was  drawn,  that  it  should  be  discharged  by 
a  payment  in  Confederate  money.  The  consideration  of  the 
evidence  in  relation  to  the  latter  question  would,  in  effect, 
have  been  withdrawn  from  the  jury  by  the  charge. 

3.  There  was  no  error  in  the  refusal  of  the  court  to  give 
either  of  the  other  charges  requested  by  app  3llant. 

It  results  from  what  we  have  said,  that  the  judgment 
must  be  affirmed. 


POWE'S  ADMK'S  vs.  POWE  et  al. 

[action  on  pkomissoky  note  by  payee  against  makeb.  ] 

.  Pleas  which  set  up  partial  defense  to  action,  defective. — A  plea  which 
only  alleges  that  there  was  an  understanding  or  agreement  that  pay- 
ment of  the  note  sued  on  should  be  made  in  Confederate  currency,  ig 
defective,  as  this  fact  does  not  of  itself  constitute  a  defense  to  an  action 
brought  on  such  note.  The  proper  plan  is,  to  allege  the  value  of  the 
Confederate  currency,  and  set  up  a  defense  thereupon,  not  to  the  entire 
action,  but  to  so  much  thereof  as  might  be  above^  the  value  of  such 
currency  at  the  time  appointed  for  payment. 

.  Tender,  in  kind. — In  promises  to  pay  in  chattels,  or  in  paper  money  of 
fluctuating  value,  a  tender  in  kind  of  the  thing  stipulated  to  be  paid, 
can  only  be  made  on  the  day  appointed  for  pajment,  and  can  not  be 
made  before  or  after  that  day,  to  be  effectual  as  a  tender. 

.  Evidence ;  parol  {under  ordinance  No.  26,)  not  admissihle  to  change  time 
of  payment  of  written  contract.— The  ordinance  of  the  convention  of 
1865,  (Ordinance  No.  26, )  does  not  authorize  parol  evidence,  in  con- 
travention of  the  terms  of  a  written  contract,  as  to  the  time  of  pay- 
ment. 

.  Damages;  measure  of,  in  contracts  payable  in  Con  federate  currency . — 
Where  the  understanding  or  agreement  of  the  parties  was  that  the  note 
sued  on,  should  be  discharged  in  Confederate  currency,  the  measure  of 
the  plaintifTs  recovery  would  be  the  value  of  the  stipulated  amount  of 
Buch  currency  at  the  time  of  maturity,  and  if  it  was  of  no  value  at  that 
time,  only  nominal  damages  could  be  recovered. 
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Appeal  from  the  Circuit  Court  of  Wilcox. 
Tried  before  the  Hon.  John  K.  Henry. 

This  action  was  brought  by  Jesse  G.  Bradley  and  Mary 
Powe,  as  administrators  of  C.  S.  Powe,  deceased,  against 
Thomas  A.  Powe,  John  J.  Longmire,  and  Wm.  M.  Long- 
mire,  and  was  commenced  on  the  26th  February,  1866. 
The  cause  of  action  was  a  promissory  note  made  by  the 
defendants  on  the  4th  day  of  January,  1864,  payable  two 
years  after  date  to  plaintiff's  as  administrators,  &c.,  for  the 
sum  of  nine  thousand  two  hundred  and  eighty  dollars,  with 
interest  from  date.  The  complaint  was  in  the  usual  form 
prescribed  by  the  Code  for  payee  of  a  note  against  maker. 
The  defendants  pleaded  several  pleas  ;  the  second  and  thiid 
were  as  follows  :  "  2.  For  further  answer  they  say  that  the 
contract  upon  which  their  note  was  given  was  made  between 
the  first  day  of  September,  1861,  and  the  first  day  of  May, 
1865,  and  that  it  was  understood  between  the  parties  therto, 
that  the  same  should  be  discharged  by  a  payment  in  Con- 
federate currency,  or  treasury  notes."  "  3.  And  for  further 
answer  to  said  complaint,  they  say  that  they  tendered  to 
the  plaintiffs  the  amount  due  to  them,  to- wit :  ten  thousand 
dollars,  before  the  action  was  commenced,  and  now  bring 
the  money  into  court ;  that  they  have  always  been  ready 
and  willing  to  perform  their  contract  with  the  plaintiffs, 
and  offered  to  do  so  before  the  action  was  commenced." 
The  plaintiffs  demurred  to  these  two  pleas,  but  their  de- 
murrer was  overruled.  On  the  trial  the  defendants  intro- 
duced a  witness,  who  stated  that  he  was  present  at  the  sale 
of  the  lands  of  the  estate  of  C.  J.  PoAve,  (for  the  purchase- 
money  of  which  the  note  in  controversy  was  given,)  by  the 
plaintiffs  as  such  administrators.  Said  witness  was  al- 
lowed to  testify  against  the  objection  of  plaintiff,  that  at 
said  sale  it  was  publicly  announced,  either  by  the  auctioneer, 
or  by  one  of  the  plaintiffs,  in  answer  to  a  question  put  to 
him,  that  Confederate  States  treasury-notes  would  be  re- 
ceived from  the  purchaser  in  payment  at  any  time  after  the 
sale,  and  either  before  or  after  the  purchase-money  was 
due,  and  to  the  introduction  of  this  evidence  plaintiff  ex- 
cepted.    There  was  evidence  introduced  against  the  objec- 
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tion  of  plaintiff  of  the  value  of  the  land,  for  the  purchase 
of  which  the  note  was  given  in  good  money,  and  to  the 
introduction  of  this  evidence  plaintiff  excepted.  The  court 
charged  the  jury,  "  that  under  the  ordinance  of  the  con- 
vention they  were  authorized  to  ascertain  what  the  true 
consideration  of  the  note  was,  and  whether  or  not  the  par- 
ties understood  or  agreed  by  parol  or  otherwise,  that  the 
notes  might  be  discharged  by  a  payment  in  Confederate 
currency  or  treasury- notes,  and  if  so,  then  they  should  as- 
certain what  was  the  real  and  true  value  of  the  considera- 
tion of  said  contract,  and  what  amount  the  plaintiffs  we  re 
legally,  equitably,  and  justly  entitled  to  receive,  according 
to  the  contract,  and  render  a  verdict  accordingly,  and  that 
in  ascertaining  these  facts  parol  evidence  was  competent, 
and  should  be  looked  to  by  the  jury  in  connection  with  all 
the  other  evidence  in  the  case."  To  this  charge  the  plain- 
tiffs excepted.  The  plaintiffs  asked  the  court  to  give  several 
charges,  which  were  refused.  On  account  of  the  rulings  of 
the  court  the  plaintiffs  took  a  non-suit.  They  appealed  to 
this  court  to  have  the  same  set  aside,  and  assigned  as  error 
the  rulings  of  the  court  on  the  demurrer,  the  admission  of 
evidence,  and  the  charge  given,  and  in  its  refusal  to  give 
the  charges  asked. 

Peters  &  Dawson,  and  Cochran  &  Dawson,  for  appellants. 
S.  J.  CuMMiNGS,  contra. 

A.  J.  WALKER,  C.  J. — The  second  plea  was  defective. 
The  understanding  or  agreement  that  payment  should  be 
made  in  Confederate  currency  does  not  of  itself  constitute 
a  defense  to  the  action.  It  merely  gives  a  right  to  reduce 
the  recovery  to  the  value  of  the  stipulated  sum  in  such  cur- 
rency at  the  maturity  of  the  note.  The  defendant  should 
have  alleged  the  value  of  the  Confederate  currency,  and 
set  up  a  defense  thereupon,  not  to  the  entire  cause  of  action 
but  only  to  so  much  thereof  as  might  be  above  the  value  of 
such  currency  at  the  time  appointed  for  payment. 

2,  The  third  plea  conformed  to  the  form  prescribed  in 
the  Code,  and  was  good.  But  we  are  of  the  opinion  it  was 
not  sustained,  unless  the  tender  was  made  at  the  time  of 
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maturity.  Whatever  may  be  the  law  as  to  dry  promises  to 
pay  that  which  is  mere  money,  we  are  of  the  opinion  that 
as  to  promises  to  pay  in  chattels  or  in  paper  money  of 
fluctuating  value,  a  tender  in  kind  of  the  thing  stipulated 
to  be  paid,  could  only  be  made  on  the  day  appointed  for 
payment,  and  could  neither  be  made  before  nor  after  that 
day. — Rudolph  v.  Wagner,  36  Ala.  698  ;  2  Parsons  on  Con- 
tracts, 642,  649,  655  ;  Story  on  Prom.  Notes,  §  115,  p.  118  ; 
Addison  on  Contracts,  1133  ;  Armstrong  v.  Tail,  8  Ala.  635 ; 
Day  V.  Lqfferty,  4  Ark.  450 ;  Duckham  v.  ISmith,  5  Mon. 
372  ;  Smith  v.  Elder,  7  Sm.  &.  M.  507  ;  Lamb  v.  Lathrop  & 
Collins,  13  Wend.  95 ;   Vance  v.  Blair,  18  Ohio,  532. 

3.  The  ordinance  of  the  convention  does  not  authorize 
parol  evidence  in  contravention  of  the  terms  of  the  written 
contract  as  to  the  time  of  payment.  As  the  time  of  pay- 
ment is  specified  in  writing,  we  are  of  the  opinion  that  no 
cotemporaneous  parol  agreement  was  admissible  in  evidence 
for  the  purpose  of  vesting  the  defendant  with  a  right  to 
deliver  Confederate  money  in  payment  at  a  different  time 
from  that  specified. — Litchfield  v.  Falconer,  2  Ala.  280. 

4.  If  the  defense  under  the  plea  of  tender  is  not  sustained, 
and  if  the  understanding  or  agreement  of  the  parties  that 
the  plaintiff's  note  should  be  discharged  in  Confederate  cur- 
rency be  found  by  the  jury,  the  measure  of  the  plaintiff's 
recovery  would  be  the  value  of  the  stipulated  amount  or 
sum  of  such  currency  at  the  time  of  maturity,  and  if  it  was 
of  no  value  at  that  time,  the  plaintiff  would  only  recover 
nominal  damages.  We  refer  to  our  decision  in  Kirtland  v. 
Moulton,  at  the  present  term,  where  the  question  is  consid- 
ered upon  the  reason  and  authorities. 

Ee versed  and  remanded. 
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RENARD  ET  AL.  vs.  TURNER. 

[BUJi  IN   EQUITY   TO   ENJOIN   SALE   UNDEK  MOETGAGE.] 

1.  Agent;  payment  to. — A  payment  by  the  maker  of  a  promissory  note, 
before  its  transfer  by  the  payee,  to  an  agent  of  the  payee,  within  the 
scope  of  his  authority,  is  a  good  payment. 

Appeal  from  the  Chancery  Court  of  Mobile. 
Heard  before  Hon.  N.  W.  Cocke. 

The  bill  in  this  case  was  filed  on  the  12th  May,  1863, 
by  Lucy  A.  Turner  and  her  husband,  William  Turner 
against  Adolphe  Renard  and  Victor  Angelot,  and  sought 
to  enjoin  said  Renard  from  selling  a  certain  lot  of  land  in 
the  city  of  Mobile.  According  to  the  allegations  of  the 
bill,  the  complainants  bought  of  Adolphe  Renard  a  certain 
lot  of  land  in  the  city  of  Mobile,  on  the  20th  March,  1861, 
which  was  conveyed  absolutely  to  Lucy  A.  Turner,  and 
paid  therefor,  cash,  and  two  promissory  notes  made  by  said 
William  and  Lucy  A.  Turner,  one  for  $1620,  due  twelve 
months  after  date,  payable  at  Bank  of  Mobile,  and  one 
for  $1740,  due  twenty-four  months  after  date,  payable  at 
same  place,  and  both  dated  20th  March,  1861 ;  and  in  order 
to  secure  the  payment  of  said  notes,  they  executed  a  mort- 
gage of  said  premises  to  said  Renard,  which  was  duly  re- 
corded. The  bill  alleged  that  ccmplaiEants  paid  the  ful 
and  entire  amount,  principal  and  interest,  of  said  indebted- 
ness, and  notes,  and  nothing  was  due  to  said  Renard  ;  that 
they  did  not  take  up  said  mortgage  and  notes,  at  the  time, 
but  they  were  subsequently  to  be  given  up  ;  that  complain- 
ants, some  time  after,  called  on  said  Renard  for  the  said 
notes  and  mortgage,  but  he  refused  to  deliver  them  up, 
and  refused  to  enter  satisfaction  on  the  record  of  said 
mortgage,  and  insisted  that  he  intended  to  make  complain- 
ants pay  said  debt  over  again,  in  gold  and  silver,  and 
hreatened  to  sell  the  said  lot  under  the  power  of  sale  in 
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said  mortgage.  The  prayer  of  the  bill  was  that  said  Re- 
nard be  enjoined  from  selling  under  said  power  in  said 
mortgage,  and  the  said  mortgage  and  notes  be  declared 
satisfied,  and  that  the  same  be  delivered  up  and  cancelled, 
and  that  cancellation  be  entered  upon  the  record  of  said 
mortgage. 

The  defendant  Eenard  having  disclosed  the  fact  in  his 
answer,  that  the  note  for  $1720,  due  twenty- four  months 
after  date,  had  been  transferred  before  the  filing  of  this 
bill,  to  one  Yictor  Angelot,  he  was  made  a  party  defendant 
to  said  bill.  At  the  February  term,  1866,  of  said  court, 
the  death  of  complainant,  Lucy  A.  Turner,  was  suggested, 
and  the  cause  was  abated  as  to  her,  and  proceeded  in  the 
name  of  the  other  complainant  alone.  The  testimony  of 
the  witness,  Br.'  Tardy,  upon  which  the  case  turned,  will 
suflBciently  appear  from  the  opinion  of  the  court.  Upon 
the  hearing  of  the  case,  the  chancellor  granted  the  relief 
prayed  for.  This  action  of  the  court  is  the  principal  error 
assigned. 

Hamiltons,  for  appellant. 
Dakgan  and  Taylor,  contra. 

BYRD,  J. — 1.  The  witness.  Tardy,  testified  that  he  was 
the  agent  of  Renard,  and  that  it  was  understood  between 
himself,  Turner  and  Renard,  that  "Turner  might  pay  the 
notes  before  maturity,"  and  the  "payments  might  be  made 
to  witness,  and  that  all  sums  thus  paid  should  be  good"; 
and  that  after  the  trade,  Renard  authorized  the  witness  "to 
receive  the  money  for  him."  In  conformity  to  this  under- 
standing and  authority,  it  appears  that  Turner  paid  the 
note  in  controversy  to  Tardy  a  few  days  before  its  maturity, 
in  Confederate  States  treasury  notes.  It  further  appears 
that  the  first  note  falling  due  had  been  paid  in  such 
treasury  notes  to  Tardy,  and  he  had  paid  them  to  Renard 
without  any  objection.  It  appears  that  the  note  in  contro- 
versy has  been  assigned  by  Renard  to  Angelot  as  collateral 
security  to  a  debt  which  was  due  him  from  Renard.  But 
the  evidence  shows  that  such  transfer  was  not  made  until 
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after  the  payment  to  Tardy  ;  or,  such  is  the  clear  inference 
to  be  drawn  from  the  evidence. 

Under  these  circumstances,  it  seems  to  us  that  Eenard 
is  bound  by  the  payment  thus  made  to  his  agent.  We  do 
not  say  that  the  understanding  as  proven  by  Tardy  was 
binding  on  Eenard,  so  that  he  could  not  have  repudiated  it ; 
but  such  an  understanding,  when  executed  by  the  parties, 
must  be  held  binding  on  them.  The  act  of  an  agent  within 
the  scope  of  his  authority  is  the  act  of  the  principal,  yet 
the  latter  may  at  any  time  put  an  end  to  the  agency,  but 
until  he  does  so,  what  his  agent  does  in  good  faith,  and 
without  any  fraud  with  which  the  party  with  whom  he 
deals  is  chargeable,  must  be  held  to  be  valid  as  if  done  by 
the  principal. 

And  if  the  principal  has  been  injured  by  the  acts  of  the 
agent,  the  law  aflfords  a  remedy.  But  the  law  does  not 
treat  any  and  every  loss  resulting  from  an  act  done  by  an 
agent,  within  the  scope  of  his  authority,  as  an  injury  for 
which  it  gives  a  remedy.  But  there  are  cases  in  which  the 
agent  may  be  responsible  for  an  injury,  and  the  party  with 
whom  he  deals  cannot  be  made  so ;  and  so  it  might  be, 
that  the  latter  could  in  some  instances  be  held  liable  by 
the  principal,  and  the  agent  could  not  be ;  and  both,  in 
other  cases,  may  be  liable  to  the  principal.  Be  this  as  it 
may,  we  are  satisfied  that  in  this  case,  the  payment  to 
Tardy  must  be  treated  as  a  payment  to  the  principal,  so 
far  as  Turner  is  concerned. 

We  can  see  no  injury  which  has  resulted  to  appellants 
from  the  order  of  the  chancellor  abating  the  suit  as  to  Mrs. 
Turner,  and  directing  it  "to  proceed  in  the  name  of  the 
other  complainant  alone."  And  no  objection  seems  to 
have  been  made  in  the  court  below  to  the  order.  It  may 
have  been  irregular  to  proceed  without  making  the  heir  of 
Mrs.  Turner  a  party,  but  it  is  not  such  an  one  as  is  availa- 
ble for  a  reversal  in  this  case  upon  an  assignment  of  error 
thereon  by  the  appellants. 

It  results  that  the  decree  of  the  chancellor  must  be 
affirmed. 
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THOMAS'  ADME'X  vs.  THOMAS  et  al. 

[action  on  peomissoet  note  by  payee  against  makeb.] 

1.  Section  2704,  Revised  Code,  construed.  — Where  the  defendant  is  intro- 
duced and  examined  as  a  witness  in  his  own  behalf,  it  is  competent  for 
the  plaintiff,  being  administratrix,  to  ask  the  defendant  on  cross  exam- 
ination, a  question  in  relation  to  a  transaction  between  witness  and 
plaintiff's  intestate,  for  such  witness  is  then  "called  to  testify  thereto 
by  the  opposite  party,"  within  the  meaning  of  §  2704,  Revised  Code. 

2.  Damages ;  measure  of,  in  actions  on  contracts  payable  in  confederate  money. 
In  actions  upon  contracts,  executed  with  an  understanding  or  agree- 
ment that  the  same  should  be  discharged  by  a  payment  in  Confederate 
currency,  or  treasury  notes,  the  measure  of  the  plain tfif's  recovery  is  the 
value  of  such  currency,  or  treasury  notes,  at  the  time  pajTiaent  is  to  be 
made  ;  and  if,  at  that  time,  such  treasury  notes  should  be  of  no  value, 
then  nominal  damages  only  can  be  recovered. 

Appeal  from  the  Circuit  Court  of  Pike. 
Tried  before  Hon.  H.  D.  Clayton. 

This  action  was  brought  by  Martha  J.  Thomas,  as  ad- 
ministratrix of  the  estate  of  John  F.  Thomas,  deceased, 
against  Wade  H.  Thomas,  James  C.  Cade,  and  William 
Thomas;  was  commenced  on  the  9th  January,  1866,  and 
was  founded  on  a  promissory  note  for  $4,bl6,  made  by  the 
defendants,  on  the  30th  November,  1864,  payable  to  the 
plaintiff's  intestate,  or  bearer,  twelve  months  after  date. 
The  bill  of  exceptions  shows  that  the  note  sued  on  was 
executed  by  defendants  to  John  F.  Thomas,  plaintiff's  in- 
testate, for  property  purchased  by  said  Wade  H.  Thomas, 
under  the  following  circumstances,  viz  :  One  James  Thomas 
had  died  intestate,  and  his  heirs,  all  being  of  full  age,  met 
together  on  the  24th  day  of  November,  1864,  and  agreed 
upon  a  destribution  of  his  estate,  without  administration ; 
and  upon  said  distribution,  the  note  in  controversy  was 
given  by  Wade  H.  Thomas,  who  was  a  distributee,  to  the 
plaintiff's  intestate,  to  make  up  his  pro  rata  shpre,  as  a  dis- 
tributee of  said  estate.    The  other  facts  necessary  to  a 
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correct  understanding  of  the  legal  questions  here  discussed 
and  decided,  will  appear  from  the  opinion  of  the  court. 

Watts  &  Troy,  for  appellants. 

J.  N.  ARRiNGroN,  Sam'l  F.  Rice,  contra. 

JUDGE,  J. — On  -the  trial  below,  the  defendant  was  in- 
troduced as  a  witness  in  his  own  behalf,  "only  to  prove  the 
credits  which  were  endorsed  upon  the  back  of  the  note 
sued  on,"  After  testifying  in  relation  to  these  credits,  and 
nothing  else,  the  plaintiff,  on  cross  examination,  asked  the 
the  defendant,  "what  was  the  verbal  agreement  and  under- 
standing between  himself  and  the  other  heirs,  as  to  the 
currency  in  which  the  notes  given  at  the  division,  including 
the  one  signed  by  the  defendant,  were  to  be  paid,  when 
the  same  became  due  ?"  This  question  was  objected  to  on 
the  part  of  the  defendant,  on  the  ground  that  it  called  for 
evidence  in  relation  to  a  transaction  between  the  witness 
and  plaintiff's  intestate,  which  it  was  insisted  the  witness 
was  incompetent  to  prove,  unless  the  plaintiff  would  make 
the  defendant,  his,  plaintiff's  witness.  This  the  plaintiff 
declined  to  do,  and  the  court,  in  obedience  to  defendant's 
objection,  refused  to  permit  the  defendant  to  answer  the 
question,  and  the  plaintiff  excepted. 

Section  2704  of  the  Revised  Code,  provides  that  in  an 
action  like  the  present,  "neither  party  shall  be  allowed  to 
testify  against  the  other  as  to  any  transaction  with,  or 
statement  by,  the  testator  or  intestate,  unless  called  to  tes- 
tify thereto  by  the  opposite  party." 

The  court  below  seems  to  have  construed  the  phraseology 
of  the  section  of  the  Code  above  quoted,  to  mean,  that 
neither  party  can,  under  any  circumstances,  call  upon  his 
adversary  to  testify  as  to  any  transaction  with,  or  state- 
ment by,  the  testator  or  intestate,  unless  he  makes  such 
adversary  his  witness.  We  cannot  yield  our  assent  to  this 
interpretation.  The  defendant  having  been  introduced  and 
examined  as  a  witness  in  his  own  behalf,  it  was  competent 
for  the  plaintiffs  to  ask  the  defendant,  on  cross  examination, 
the  question  which  was  propounded  to  him,  and  he  should 
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have  been  required  to  answer  it ;  for  he  was  then  "called" 
bj  the  opposite  party,  within  the  meaning  of  the  statute, 
to  testify  as  to  a  transaction  with  the  plaintiff's  intestate. 
It  is  not  an  indispensable  pre-requisite  to  the  validity  of 
such  a  call,  that  the  party  making  it  should  make  the  party 
called  on  his  witness,  when  the  latter  is  already  on  the 
witness  stand,  and  subject  to  a  cross  examination. 

2.  In  actions  upon  contracts  executed  with  an  under- 
standing or  agreement  that  the  same  should  be  discharged 
by  a  payment  in  Confederate  currency  or  treasury  notes, 
the  measure  of  the  plaintiff's  recovery  is  the  value  of  such 
currency  or  treasury  notes,  at  the  time  payment  is  to  be 
made ;  and  if  at  that  time,  such  treasury  notes  should  be 
of  no  value,  then  nominal  damages  only  can  be  recovered. 
See  K'lrtland  v.  31ouUon,  decided  at  the  present  term, 
where  this  question  is  fully  discussed. 

It  follows  that  the  court  erred  in  the  rulings  as  to  the 
law  upon  this  question. 

We  deem  it  unnecessary  to  pass  upon  the  other  ques- 
tions presented  by  the  record,  relating,  as  they  do,  to  the 
admission  or  rejection  of  evidence.  From  their  character, 
we  think  it  probable  they  will  not  again  arise  in  the 
cause — at  least  they  may  not  be  again  presented  in  the 
same  form. 

Judgment  reversed  and  cause  remanded. 


HALL  vs.  PEREYMAN. 


[action  by  bheeut  to  becotee  costs  and  expenses  incubeed  in  keep- 
ing  PEOPEETY   SEIZED   IN   DETINUE   SUIT.] 

1.  Detinue;  sheriff's  auihority  over  property  seized  in. —The  sheriff  has  no 
authority  to  retain  possession  of  a  steamboat,  seized  by  him  under  an 
order  in  a  detinue  suit,  for  a  longer  time  than  ten  days.  (Kev.  Code, 
$§  2593,  2594.) 

2.  Saine;  liability  of  a  plaintiff  in. — The  plaintiff  in  such  detinue  suit 


JANUARY  TERM,  1868.  123 

Hall  V.  Ferryman. 

having  insisted,  through  his  attorney,  upon  the  detention  of  the  boat  by 
the  oificer  for  a  longer  time  than  ten  days,  upon  the  ground  of  its  being 
Buch  oflBcer's  legal  duty  to  do  so,  carefully  abstaining  from  making  any 
personal  request,  did  not  thereby  make  himself  liable  to  said  officer 
for  keeping  the  boat  for  a  longer  time  than  ten  days,  and  a  charge  as- 
serting that  he  was  liable,  under  this  state  of  facts,  was  properly  re- 
fused. 

Appeal  from  the  City  Court  of  Mobile. 
Tried  before  Hon.  H.  Chamberlain. 

This  action  was  brought  by  G.  B.  Hall,  against  E.  S. 
Ferryman,  and  sought  to  recover  the  costs  and  expenses 
incurred  by  the  plaintiff,  while  sheriff  of  Baldwin  county, 
in  keeping  possession,  as  such  sheriff,  of  the  steamboat 
James  Battle,  and  was  commenced  on  the  6th  January, 
1865.  The  bill  of  exceptions  shows,  that  on  the  6th  May, 
1861,  a  suit  in  detinue  was  brought  by  the  defendant  Fer- 
ryman, to  recover  possession  of  the  steamboat  James 
Battle,  against  James  &  Greer,  in  the  city  court  of  Mobile  ; 
that  said  steamer  was  then  lying  at  Fish  river,  in  Baldwin 
county;  that  the  writ,  with  the  proper  endorsements  thereon, 
(bond  having  been  given  and  affidavit  made,)  was  placed 
in  the  hands  of  the  plaintiff,  the  sheriff  of  Baldwin  county  ; 
that  he  seized  the  boat  and  put  two  hands  upon  her  for 
her  «afe  keeping,  and  went  to  great  expense  in  keeping 
said  boat,  and  that  he  kept  her  for  '235  days  ;  that  after- 
wards the  detinue  suit  was  dismissed  upon  payment  by 
said  Ferryman  of  the  costs,  $30  60,  which  sum  did  not  in- 
clude any  expenses  for  keeping  the  boat ;  that  plaintiff,  after 
the  lapse  of  five  days  from  the  time  he  seized  the  boat, 
requested  James  &  Greer  to  bond  the  boat,  in  pursuance  of 
the  provisions  of  the  Code  in  detinue  cases,  and  they  re- 
fused to  do  so,  and  after  the  lapse  of  ten  days  from  such 
seizure,  he  requested  said  Ferryman  to  bond  her  in  like 
manner,  and  he  refused  to  do  so  ;  that  plaintiff  sent  an  order 
to  defendant  for  provisions  for  the  hands  that  were  keeping 
the  boat ;  defendant  refused  to  furnish  any;  he  then  went  to 
defendant  to  know  what  he  should  do  with  the  boat;  defend- 
ant refused  to  give  him  any  instructions,  but  referred  him 
to  his  attorney,  Mr.  S.  "The  testimony,"  as  the  bill  of  ex- 
ceptions states,  "  given  by  the  plaintiff  himself,  tended  to 
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show  that  said  S.,  as  the  attorney  of  Perrjman,  insisted 
that  a  proper  construction  of  the  act  of  1861  required 
plaintiff  to  keep  the  boat,  and  that  if  he  released  her  from 
custody,  he  would  endeavor  to  hold  him  responsible  ;  but 
the  evidence  of  J.  H.,  the  plaintiff's  attorney,  tended  to  show 
that  said  S.  only  told  plaintiff  that  he  must  ascertain  the 
law  for  himself  ;  that  as  the  attorney  of  Ferryman,  he  would 
yield  none  of  his  rights,  and  that  if  he  turned  the  boat 
loose,  or  she  was  lost  through  his  act,  or  carelessness,  he 
would  endeavor  to  hold  him  (plaintiff)  liable ;  that  S.  only 
insisted  that  he  would  assert  all  of  Ferryman's  rights, 
whatever  they  might  be.'  The  plaintiff  asked  the  following 
charge,  which  was  refused  :  "That  if  there  was  a  doubt  as 
to  the  construction  of  the  act  of  1861,  and  the  plaintiff  in 
said  detinue  suit  insisted  upon  the  sheriff's  holding  the 
boat  during  the  time  he  did,  and  threatened  to  hold  him 
liable  if  he  let  her  go,  and  the  sheriff  did  so  keep  her  at 
his  instance,  no  one  demanding  her  on  the  part  of  the  de- 
fendants, then  this  defendant,  on  the  dismissal  of  his  detinue 
suit,  would  be  liable  for  the  time  she  was  so  held."  To  the 
refusal  to  give  this  charge  plaintiff  excepted.  There  were 
other  charges  given  by  the  court,  to  which  exceptions  were 
taken.  The  plaintiff  appealed,  and  assigned  as  error  the 
rulings  of  the  court  on  the  charges  given,  and  in  its  refusal 
to  give  the  charge  asked. 

Dabgan  &  Taylor,  for  appellants. 
J.  L.  Smith,  contra. 

A.  J.  WALKER,  C.  J.— 1.  The  plaintiff  having  seized 
the  boat  under  an  order  in  a  detinue  suit,  could  not  legally 
have  retained  the  boat  for  a  longer  time  than  ten  days. 
The  provisions  of  the  Code  are  plain  to  that  effect. — Re- 
vised Code,  §§  2593,  2594.  The  law  upon  the  subject  is  not 
affected  by  the  act  of  8th  February,  1861,  or  of  10th  De- 
cember, 1861. — Famphlet  Acts,  Called  Session  of  1861,  p. 
3  ;  Famphlet  Acts,  Regular  Session  of  1861,  p.  33. 

2.  The  charge  requested  would  have  made  the  defendant 
liable  for  keeping  the  boat  longer  than  ten  days,  upon  the 
ground  that  he  "  insisted"  upon  the  detention  of  the  same 
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for  a  longer  period.  Now,  there  was  evidence  conducing 
to  show  that  the  defendant,  through  his  attorney,  "insisted" 
upon  the  plaintiffs  keeping  the  boat,  upon  the  ground  of 
its  being  his  legal  duty  to  do  so,  carefully  abstaining  from 
making  any  personal  request.  The  charge  requested  would 
have  subjected  the  defendant  to  liability  upon  this  state  of 
facts.  Both  parties  must  be  presumed  to  know  the  law, 
and  no  liability  to  action  at  law  could  arise  from  any  erro- 
neous statement  of  the  law,  or  definition  of  duty  under  the 
law,  or  insisting  upon  a  line  of  conduct  as  a  legal  duty, 
when,  in  fact,  it  was  not. —  Townsend  &  MUliJcin  v.  Cowles, 
31  Ala.  428 ;  S.  C.  37  Ala.  77. 
Afiirmed. 


FARMEE  AND  WIFE  vs.  EAY  AND  WIFE. 

[application  to  have  dowee  assigned.] 

1.  Dower ;  suits  for,  must  he  made  in  three  years  from  death  of  husband. 
An  application  by  the  heir  to  have  dower  assigned  to  the  widow,  is  a 
"suit,  or  proceeding  for  dower,"  within  the  meaning  of  §  1372  of  the 
Code,  (1852, )  and  this  statute  fixes  the  death  of  the  husband  as  the 
time  from  which  the  limitation  commences  running,  and  not  from  grant 
of  administration. 

2.  Same;  title  to  land  vests  in  heir,  subject  to. — The  title  to  land  vests  in  the 
heir  on  the  death  of  the  ancestor,  subject  to  the  right  of  the  widow  to  dow- 
er, and  when  that  is  barred,  or  when  she  refuses  to  receive  it,  the  right 
and  title  of  the  heir  becomes  disencumbered  from  the  right  to  dower,  and 
vests  absolutely  and  unincumbered  in  the  heir. 

Appeal  from  the  Probate  Court  of  Mobile. 

This  was  a  proceeding  by  Caleb  C.  Farmer,  and  Mary  L. 
Farmer,  his  wife,  to  have  dower  assigned  to  Catharine  Eay, 
in  the  land  of  her  former  husband,  Ferdinand  Wilkie,  de- 
ceased, and  was  commenced  by  petition  ou  the  2d  day  of 
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February,  1867.  The  petition  disclosed  the  following  facts : 
That  Ferdinand  Wilkie  died  intestate  in  the  city  of  Mobile, 
in  the  3'ear  1851,  or  1852,  seized  and  possessed  in  fee  of  a 
parcel  of  land  situated  in  said  city,  leaving  his  widow,  the 
said  Catharine  Eay,  (then  Wilkie) ;  that  at  the  time  of 
filing  the  petition,  the  said  Mary  L.  Farmer  was  the  sole 
heir,  and  only  surviving  daughter  of  said  Wilkie,  and  that 
she  intermarried  with  Caleb  C.  Farmer  on  the  1st  of  August, 
1865  ;  that  said  Catharine  afterwards  intermarried  with 
one  Patrick  Eay ;  that  no  administration  had  ever  been 
granted  upon  the  estate  of  said  Ferdinand,  ajid  that  there 
were  no  debts  existing  against  his  estate  ;  that  said  Catha- 
rine had  occupied  said  lands  ever  since  said  Ferdinand's 
death,  but  no  dower  had  ever  been  assigned  to  her.  Catha- 
rine Ray  and  her  husband,  Patrick  Ray,  were  made  defend- 
ants to  this  proceeding.  They  appeared  and  pleaded, 
among  other  things,  that  the  statute  of  limitations  of  three 
years,  in  Code  of  Alabama,  §  1372,  bars  all  proceedings 
for  dower.  This  plea  was  demurred  to,  as  being  no  an- 
swer to  the  allegations  in  this  case,  but  the  demurrer  was 
overruled,  and  petition  dismissed.  For  this  ruling,  the 
petitioners  appealed,  and  assigned  the  same  as  error. 

Posey  &  Tompkins,  for  appellants. 
Hall  and  Labuzan,  contra. 

BYRD,  J.— 1.  In  3Iart'in  v.  Martin,  35  Ala.  568,  this 
court  held  that  the  statute  of  limitations  of  three  years, 
(Code,  §  1372,)  was  a  bar  to  dower  where  the  husband  died 
before  the  adoption  of  the  Code,  and  the  application  for 
dower  was  not  made  until  after  the  expiration  of  three 
years  from  the  time  the  Code  went  into  operation  as  the 
law  of  the  land.  And  in  the  case  of  Boynton  v.  Saivyer 
and  Wife,  35  Ala.  497,  this  court  held,  that  the  right  to 
quarantine  terminated  when  the  right  to  an  assignment  of 
dower  became  barred  by  the  statute  of  limitations. 

The  language  of  the  statute  is  broad  and  comprehensive. 
It  is,  "all  suits  or  proceedings  for  dower  must  be  com- 
menced within  three  years  after  the  death  of  the  husband, 
and  not  after."    This  has  been  repealed,  but  not  until  the 
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time  had  run  in  this  case,  and  the  case  of  Martin  v.  Martin^ 
is  therefore  in  point.  The  words  of  the  statute,  taken  in 
the  acceptation  which  the  rules  of  law  prescribe,  leaves  us 
no  discretion  or  room  for  construction,  and  we  must  hold 
that  the  court  below  properly  dismissed  the  proceeding  at 
the  instance  or  on  the  answer  of  the  appellees. 

It  is  unnecessary  for  us  to  say  what  effect  such  a  dis- 
missal may  have  on  the  rights  of  appellees,  if  they  have 
any  in  the  land.  The  statute  fixes  the  death  of  the  hus- 
band as  the  time  from  which  the  limitation  commences  run- 
ning, and  not  from  grant  of  administration. 

Under  the  statute  of  law  of  this  State,  an  heir  may  ap- 
ply to  the  probate  court  for  an  assignment  of  dower  to  the 
widow,  and  such  application  is  a  "suit  or  proceeding  for 
dower"  within  the  meaning  of  §  1372  of  the  Code,  and  the 
limitation  must  be  held  to  be  available  as  well  to  one  party 
as  the  other.  The  title  to  the  land  vests  in  the  heir  on  the 
death  of  the  ancestor,  and  subject  to  the  light  of  the 
widow  to  dower,  and  when  that  is  barred,  the  right  and 
title  of  the  heir  becomes  disencumbered  from  the  right  of 
dower,  and  vests  absolutely  and  unincumbered  in  the  heir. 
By  a  refusal  to  receive  the  dower  which  the  law  assigns 
her,  the  heir  may  become  entitled  in  like  manner,  as  if  it 
were  barred  by  the  statute  of  limitations. 

Affirmed. 


TOULMIN  AND  WIFE  vs.  SAGER,  Guardian. 

[bill  in  equity  to  fobbclose  mobtoaoe.] 

.  Act  of  November  nth,  1862,  applicable  only  to  contracts  for  payment  of 
money. — The  act  "  to  regulate  the  interest  upon  debts  in  payment  of 
which  Confederate  treasury-notes  may  be  tendered  and  refused,''  ap- 
proved November  17tb,  1862,  is  applicable  only  to  contractu  for  the  pay- 
ment of  money,  and  has  no  application  to  promissory  notes  payable  in 
Confederate  treasury-notes. 
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2.  Damages  for  breach  of  contract  payable  in  Covjederatc  citrrenc]/. — The 
measure  of  damages  in  an  action  at  law,  founded  upon  the  breach  of  a 
contract  for  the  payment  of  Confederate  treasury-notes,  is  the  value  of 
the  note  sued  on  at  the  time  it  was  to  be  paid,  with  interest. 

3.  Tender,  in  kind. — When  a  note  is  not  payable  in  money,  the  article  in 
■which  payment  is  to  be  made  must  be  tendered  at  the  time  and  place 
fixed  by  the  contract  for  payment  to  have  effect  as  a  tender. 

4.  Same;  discharge  of  mortgage  lien. — Whether,  if  the  tender  had  been 
made  and  refused  on  the  day  the  note  became  due,  the  effect  would  have 
been  to  have  discharged  the  lien  created  by  the  mortgage  given  to  secure 
the  payment  of  the  note.     Query. 

Appeal  from  the  Chancery  Court  of  Mobile. 
Heard  before  the  Hon.  N.  W.  Cocke. 

The  bill  in  this  case  was  filed  by  Kichard  G.  Sager, 
guardian  of  James  G.  and  Helen  M.  Sager,  on  the  2d  of 
December,  1865,  and  sought  to  forclose  a  mortgage  execu- 
ted by  Martin  Toulmin  and  his  wife  Francis  H.,  to  said 
Richard  G.  Sager,  guardian,  &c.,  to  secure  the  payment  of 
a  certain  note  made  by  said  Martin  Toulmin  to  said  guard- 
ian, on  the  28th  November,  1862,  for  five  thousand  dollars, 
payable  twelve  months  after  date,  with  interest,  at  the  rate 
of  eight  per  cent  per  annum,  negotiable  and  payable  at  the 
bank  of  Mobile.  The  land  conveyed  by  this  mortgage  was 
particularly  described  in  the  bill.  The  bill  alleged,  "  that 
said  Martin  Toulmin  has  paid  all  interest  due  on  said  note, 
up  to  the  28th  November,  18(34,  but  none  of  the  principal 
has  been  paid,  nor  any  interest  that  has  accrued  since  that 
time,  whereby  said  mortgage  is  forfeited  in  law,  but  an 
equity  of  redemption  still  remains  in  said  defendant."  The 
prayer  of  the  bill  was  that  said  Martin  Toulmin  and  Fran- 
cis H.,  his  wife,  be  made  defendants  to  the  bill;  that 
the  said  premises  be  sold  and  the  proceeds  arising  from 
the  same  be  applied  to  said  mortgage  debt,  and  for  general 
relief.  The  defendant,  Martin  Toulmin,  in  his  answer,  ad- 
mitted that  he  made  the  note  described  in  the  bill,  and  that 
he  and  his  said  wife  joined  in  the  mortgage  to  secure  the 
payment  of  the  note,  but  as  a  matter  of  defense  alleged 
that  he  tendered  to  one  Marsh,  (who  was  the  agent  of  the 
complainant  in  Mobile,  transacting  all  his  business,  he  being 
absent  in  Europe,)  as  such  agent,  the  full  amount  of  prin- 
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cipal  and  interest  on  said  note,  and  that  he  did  so  on  the 
third  day  of  December,  18f^3,  and  said  agent  refused  to  re- 
ceive the  money  so  tendered,  and  that  on  the  sixth  or 
seventh  of  December,  1863,  he  made  another  tender  through 
a  friend  to  said  Marsh,  as  such  agent,  of  the  full  amount 
of  principal  and  interest  on  said  note,  and  said  agent  again 
refused  to  receive  the  money  so  tendered  ;  that  the  tender 
was  made  in  Confederate  States  treasury-notes  ;  that  the 
consideration  of  the  note  for  which  the  mortgage  was  given 
was  Confederate  States  treasury-notes  loaned  to  defendant, 
and  that  he  was  to  pay  the  note  in  the  same  kind  of  cur- 
rency ;  that  the  fair,  just  and  equitable  value  of  the  note, 
and  the  measure  of  recovery  was  a  reduction  of  the  nomi- 
nal amount  of  the  note  to  the  value  of  that  amount  of  Con- 
federate States  treasury-notes  in  gold  and  silver  coin  at  the 
maturity  of  the  note,  and  interest  on  such  sum  from  the 
28th  November,  1864,  at  the  rate  of  one-fourth  of  one  per 
cent,  per  annum,  augmented  by  the  difference  between 
the  value  of  specie  and  United  States  legal  tender  treasury- 
notes  at  the  date  of  the  decree,  if  plaintiff  was  entitled  to 
any  interest  at  all.  The  cause  having  been  submitted  to 
the  chancellor  on  the  pleadings  and  testimony,  he  held  that 
the  complainants  were  entitled  to  relief  ;  that  the  consider- 
ation of  the  note  described  in  the  pleadings  was  the  loan 
of  Confederate  States  treasury- notes,  and  that  it  was  un- 
derstood between  the  parties  that  it  was  to  be  paid  in  said 
treasury-notes;  and  ordered  that  it  be  referred  to  the 
master  to  ascertain  the  value  of  said  treasury-notes  as 
loaned  at  the  date  of  said  loan,  to-wit :  the  28th  day  of 
November,  1862,  and  the  interest  on  said  value  from  the 
28th  day  of  November,  18ti4,  up  to  which  date  it  appeared 
the  interest  was  paid.  The  master  made  his  report,  which 
was  confirmed,  and  the  land  ordered  to  be  sold  to  satisfy 
the  note.  The  defendants  appealed  to  this  court,  and  as- 
signed as  error  the  decree  of  the  chancellor. 

J.  Little  Smith,  for  appellants. 

JUDGE,  J. — An  act  of  the  legislature  "  to  regulate  the 
interest  upon  debts  in  payment  of  which  Confederate  treas- 
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ury-notes  may  be  tendered  and  refused,"  approved  Novem- 
ber 17th,  18()2,  is  as  follows  : 

"  That  if  it  shall  be  made  to  appear  to  any  court  of  this 
State,  in  any  suit  or  proceeding  hereafter  commenced  upon 
any  contract  hereafter  made,  express  or  implied,  for  the 
payment  of  money,  that  before  the  commencement  of  the 
suit  or  proceeding  the  defendant  or  defendants  therein,  or 
his  or  her  personal  representative,  tendered  payment  of  the 
debt  in  treasury- notes  of  the  Confederate  States,  and  the 
plaintiff  refused  to  receive  them  at  their  par  value,  it  shall 
not  be  lawful  for  the  plaintiff  in  said  suit  or  proceeding  to 
recover  more  than  one- fourth  of  one  per  cent,  per  annum 
interest  on  said  contract." 

The  note  and  mortgage,  which  are  the  foundation  of  the 
present  suit,  were  executed  subsequent  to  the  enactment  of 
the  statute  cited,  and  it  is  contended  that  the  evidence 
shows  they  fall  within  the  provisions  of  the  act.  We  need 
not  decide  the  question  whether  this  act  can  have  operative 
effect  as  to  contracts  and  transactions  consummated  there- 
under prior  to  its  becoming  a  dead  letter,  for  the  reason  that 
the  act  has  no  application  to  contracts  other  than  those 
^\for  the  'payment  of  money."  Such  is  not  this  case,  the 
chancellor  having  attained  the  conclusion  from  the  evidence 
that  it  was  understood  between  the  parties  at  the  time  of 
the  execution  of  the  note,  that  it  should  be  discharged  by 
a  payment  in  Confederate  States  treasury-notes.  The  act 
in  question,  therefore,  has  not  the  application  contended 
for. 

2.  We  have  held  that  in  an  action  at  law,  founded  upon 
the  breach  of  a  contract  for  the  payment  of  Confederate 
States  treasury-notes,  the  proper  rule  of  damages  is,  the 
value  of  the  notes  at  the  time  they  were  to  be  paid,  with 
interest  thereon. — See  Kiriland  v.  Movlton,  decided  at  the 
present  term.  It  follows  that  the  chancellor  erred  in  adopt- 
ing a  different  rule  in  the  present  case,  for  the  ascertain- 
ment of  the  amount  due  on  the  note. 

3.  The  tender  relied  on  by  appellant  can  not  be  made 
available  for  any  purpose.  Had  it  been  made  and  refused 
on  the  day  the  note  became  due,  the  effect  might  have  been 
to  discharge  the  lien  created  by  the  mortgage. — Merritt  v. 
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Lambert,  7  Paige,  3  '4.  The  excuse  set  up  in  the  answer 
for  not  having  made  it  on  that  day,  is  not  sufficiently  sus- 
tained by  the  evidence.  And  the  tender,  as  made,  can  not 
have  the  effect  to  stop  the  running  of  interest,  for  the  rea- 
son that  the  note  was  not  to  be  paid  in  money ;  the  rule  in 
such  case  being,  that  the  article  in  which  payment  is  to  be 
made,  must  be  tendered  at  the  time  and  place  fixed  by  the 
contract  for  payment,  to  have  effect  as  a  tender. —  See  Brad- 
ley V.  Powe,  decided  at  the  present  term,  and  authorities 
there  cited. 

For  the  error  pointed  out,  the  decree  must  be  reversed 
and  the  cause  remanded. 


CAMPBELL,  Guardian,  vs.  CONNER  AND  WIFE  et  al 

[bill  in  equity  to  compel  settlement  of  guakdianship.  ] 

1.  Chancery ;  jurudiciion  of,  in  seUlement  of  guardianship.— The  juris- 
diction of  the  chancery  court  is  concurrent  with  that  of  the  probate 
court  in  the  settlement  of  a  guardianship,  and  where  a  bill  has  been  filed 
in  the  chancery  court  to  compel  such  a  settlement,  before  the  com- 
mencement of  any  proceedings  thereon  in  the  probate  court,  it  is  not 
necessary  to  allege  any  special  equity  to  sustain  the  chancery  jurisdic- 
tion. 

2.  Same;  when  distributees  may  represent  deceased  infant  war Ws  interest.— 
Upon  such  a  settlement,  the  interest  of  a  deceased  ward,  who  has  died 
in  infancy  without  debts,  may  be  represented  by  the  distrib  utees  of  his 
estate  without  an  administration. 

Appeal  from  the  Chancery  Court  of  Mobile. 
Heard  before  Hon.  N.  W.  Cocke. 

The  bill  in  this  case  was  filed  on  the  6th  Febuary,  1866, 
by  James  A.  Conner  and  Anna  Conner  his  wife,  Beneen 
McLelland,  and  Rosa  McLelland,  of  the  State  of  Missis- 
sippi, against  David  L.  Campbell,  Bulah  McLelland,  Mary 
McLelland,  and  George  McLelland,  and  sought  to  compel 
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a  settlement  of  said  David  L.  Campbell's  guardianship  of 
the  children  of  George  K.  D.  McLelland,  deceased.  Ac- 
cording to  the  allegations  of  the  bill,  George  K.  D.  McLel- 
land died  several  years  ago,  being  a  citizen  of  Mobile,  and 
David  L.  Campbell  was  appointed  guardian  of  all  his  chil- 
dren, to- wit :  the  said  Anna,  who  afterwards  intermarried 
with  James  A.  Conner,  Beneen  and  Rosa,  who  were  then 
infants  under  the  age  of  twenty-one  years,  and  Bulah, 
Mary  and  George  McLelland,  who  were  at  the  time  of  filing 
the  bill  still  under  twenty-one  years  of  age  but  over  four- 
teen, and  on  the  23d  February,  1857,  said  Campbell  gave 
bond  as  such  guardian,  and  assumed  the  duties  thereof. 
The  letters  of  guardianship  were  joint  for  all  the  children 
of  George  K.  D.  McLelland,  and  at  the  time  they  were 
granted  there  was  another  child  alive,  John  McLelland,  but 
he  died  at  the  age  of  six  years,  leaving  his  brothers  and 
sisters  his  heirs  at  law,  but  as  he  owed  nothing,  being  a 
mere  infant,  no  administration  was  ever  taken  out  on  his 
estate.  David  L.  Campbell,  as  such  guardian,  came  into 
possession  of  a  large  sum  of  money  and  had  failed  to  pay 
over  to  complainants  their  proportionate  share  of  the  money 
so  received  by  him.  The  prayer  of  the  bill  was  that  said 
Campbell  be  decreed  to  account  for  all  sums  of  money  he 
had  received  as  said  guardian,  and  that  he  pay  over  to 
complainants  the  sum  each  was  entitled  to.  The  defend- 
ants demurred  to  the  bill  on  the  ground  that  from  the  al- 
legations of  the  bill  the  chancery  court  had  no  jurisdiction 
of  the  cause.  The  court  overruled  the  demurrer,  and  on 
the  final  hearing  the  chancellor  decreed  that  the  said  guard- 
ian account  for  the  money  so  received  by  him,  and  that 
he  pay  over  their  joro  rata  share  of  the  same  to  the  complain- 
ants. From  this  decree  the  said  guardian  appealed  to  this 
court,  and  assigned  as  error  the  overruling  of  the  demurrer 
and  the  decree. 

B.  Labuzan,  for  appellants. 
Daegan  &  Taylor,  contra. 

A.  J.  WALKER,  C.  J. — The  jurisdiction  of  the  chancery 
court  was  concurrent  with  that  of  the  probate  court  in  the 
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settlement  of  a  guardianship,  and  the  bill  in  this  case  hav- 
ing been  filed  before  the  commencement  of  any  proceed- 
ings for  the  settlement  of  the  guardianship  in  the  probate 
court,  it  was  not  necessary  to  allege  any  special  equity  to 
sustain  the  chancery  jurisdiction. — Park  v.  Park,  36  Ala. 
133 ;  Moore  v.  Leaner,  33  Ala.  237. 

The  deceased  ward  having  died  in  infancy  without  debts, 
his  interest  could  be  represented  in  chancery  by  the  dis- 
tributees of  his  estate  without  an  administration. —  Carter 
V.  Oiuens,  in  manuscript;  Anderson  v.  Anderson,  37  Ala. 
683  ;  Marshall  v.  Crow,  29  Ala.  279 ;  Vanderver  v.  Alston 
16  Ala.  494  ;  3Iill€r  v.  Eatman,  11  Ala.  609  ;  Bethea  v.  Mc- 
Call,  5  Ala.  308. 

Affirmed. 


STEAMER  EIO  GEANDE  vs.  EAWSON. 

[libel  in  admibaltt  against  steamboat,] 

1.  Jurisdiction  admiralty  courts  U.  S. — Where  the  admiralty  ccfurts  of  the» 
United  States  have  jurisdiction  over  the  subject-matter,  their  jurisdic- 
tion is  exclusive. 

Appeal  from  the  City  Court  of  Mobile. 
Tried  before  Hon.  H.  Chmbeklain. 

In  this  case  a  libel  was  filed  on  the  23d  July,  1867,  as 
follows  :  "  The  libel  and  complaint  of  John  E.  Eawson, 
against  the  steamboat  called  the  Eio  Grande,  of  which 
James  N.  Williams  is  or  was  lately  master,  her  tackle,  &c., 
against  all  persons  intervening  for  their  interest  in  said 
steamboat,  in  cause  of  contract,  civil  and  marine,  for  work 
and  labor  done,  and  therefore,  the  said  John  E.  Eawson 
doth  allege  and  propound  the  following :  That  the  said 
steamboat  is  now  lying  in  the  port  of  Mobile ;  that  at  the 


134  ALABAMA. 


Steamer  Rio  Graude  v.  Rawson. 


instance  of  the  master  and  agents,  within  thirty  days  last 
past,  and  during  the  time  the  said  boat  was  navigating  the 
waters  of  this  State,  the  libellant  performed  work  and  labor 
on  board  of  said  steamboat  as  a  mate  ;  that  said  work  was 
done  and  performed  within  the  past  six  months,  and  whilst 
said  steamboat  was  exclusively  navigating  the  waters  of 
the  State  of  Alabama.  Libellant  further  alleges,  that  said 
work  and  labor  was  done  by  him  at  the  instance  and  re- 
quest of  the  master  and  owner  of  said  boat,"  &c.  The 
libel  was  duly  sworn  to.  A  writ  of  seizure  was  thereupon 
issued,  under  which,  on  the  23d  of  July,  1867,  the  sheriff 
took  the  vessel  into  his  possession,  and  on  the  same  day 
R.  D.  Price,  B.  A.  Weems,  and  John  Highly,  intervened 
and  gave  the  required  bond,  and  said  vessel  was  released 
from  the  sheriff's  custody.  James  N.  Williams,  who  was  in 
possession  and  master  of  said  vessel  on  the  11th  day  of 
August,  1867,  filed  his  answer  to  said  libel,  and  amongst 
other  things  alleged  that  said  court  had  no  jurisdiction  of 
the  subject-matter  of  said  libel.  The  court  sustained  its 
jurisdiction,  and  allowed  the  claim  of  libellant,  so  far  as  it 
was  sustained  by  proof.  The  only  question  raised  by  the 
assignments  of  error  was  whether  the  city  court  had  juris- 
diction. 

Geo.  N.  Stewart,  for  appellant. 
C  F.  MoULTON,  contra. 

BYRD,  J. — The  libel  in  this  case  shows  clearly  that  the 
admiralty  courts  of  the  United  States  have  jurisdiction 
over  the  subject-matter,  and  upon  the  authority  of  the  cases 
of  the  Ad.  Nine  v.  Trevor,  and  the  Mary  Taylor,  decided  by 
the  supreme  court  of  the  United  States,  we  must  hold  that 
the  court  below  had  no  jurisdiction  of  the  cause,  and  con- 
sequently the  judgment  must  be  reversed  and  the  cause 
remanded. 
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FEEGUSON  ET  AL.  vs.   GEOEGE'S  EXECUTEIX. 

[action  on  pkomissoey  note  by  teansfeeee  against  makeb.  ] 

1.  Variance  between  summons  and  complaint. — Where,  in  the  margin  of  the 
complaint,  the  name  of  one  of  the  defendants  is  written  E.  H.  P.,  while 
in  the  summons  it  is  Eli  H.  F.,  this  variance  cannot  be  taken  advantage 
of  on  error,  when  no  objection  was  made  in  the  court  below,  and  the 
complaint  contains  a  substantial  cause  of  action. 

Appeal  from  the  Circuit  Court  of  Butler. 
Note  by  the  Eepoetee. — The  transcript  does  not  dis- 
close who  was  the  presiding  Judge. 

This  action  was  brought  by  Eufus  K.  George,  as  the 
transferee  of  a  promissory  note,  and  was  commenced  on 
the  8th  of  April,  1861.  The  death  of  the  plaintiff  having 
been  suggested,  the  suit  was  renewed  in  the  name  of  Des- 
damona  George,  his  executrix.  In  the  margin  of  the  com- 
plaint, the  title  of  the  case  is  as  follows  :  "Eufus  K.  George, 
plaintiff,  vs.  J.  J.  Ferguson,  E.  H.  Pickens,  D.  J.  Ferguson, 
defendants,"  and  the  summons  is  as  follows :  "You  are 
commanded  to  summon  Isaac  J.  Ferguson,  Eli  H.  Fergu- 
son, and  Davies  J.  Ferguson,"  (fee;  and  in  the  judgment 
entry,  they  are  thus  described.  Judgment  was  rendered 
by  default  at  the  spring  term,  1863.  The  only  error  as- 
signed was  the  variance  between  the  summons  and  com- 
plaint. 

Herbert  and  Powell,  for  appellants. 
EiCE,  Semple  &  Goldthwaite,  contra. 

A.  J.  WALKEE,  C.  J.— The  only  specific  matter  of 
error  imputed  to  the  record  is,  that  in  the  margin  of  the 
complaint,  the  name  of  one  of  the  defendants  is  written 
E.  H.  Pickens,  while  in  the  summons  it  is  Eli  H.  Ferguson. 

This  variance  between  the  summons  and  complaint,  if 
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available  anywhere,  cannot  be  taken  advantage  of  on  error, 
when  no  objection  was  made  in  the  court  below,  A  vari- 
ance between  the  writ  and  declaration,  was  a  matter  pleada- 
ble in  abatement.  The  complaint  contains  a  substantial 
cause  of  action,  and  that  is  enough  on  error.  The  ques- 
tion of  the  allowance  and  necessity  of  amendment  does 
not  arise  here,  but  may  be  presented  in  the  court  below. 
Afl&rmed.  v 


LEWIS  vs.  PAULL,  et  al. 

[action  for  damages  fob  the  wbojjgfbl  and  vexatious  suing  out  of 

AN    attachment.] 

1.  Special  damages;  tvhen  must  he  averred. — A  complaint  in  a  suit  for  dam- 
ages for  the  wrongful  and  vexatious  suing  out  of  an  attachment,  must 
aver  special  damages,  in  order  to  authorize  proof,  and  a  recovery  of 
such  special  damages. 

2.  Bill  of  exceptions  taken  most  strongly  against  party  excepting. — A  bill  of 
exceptions  is  taken  most  strongly  against  the  party  excepting,  and  it 
devolves  on  him  to  show  error  affirmatively,  and  to  do  so,  he  must  state 
the  point  sought  to  be  revised  with  clearness  and  precision,  and  leave 
nothing  to  surmise  and  conjecture. 

3.  Error  without  injury,  in  admission  of  illegal  evidence. — Where  a  clause 
in  a  witness'  deposition  is  objected  to,  audit  is  in  substance  but  a  repe- 
tition of  what  had  been  previously  testified  to  by  the  same  witness,  and 
does  not  exert  a  wider  or  greater  influence  than  the  former  unobjection- 
able testimony  had  done,  the  introduction  of  such  testimony  is,  at  most, 
error  without  injury. 

Appeal  from  the  Circuit  Court  of  Montgomery. 
Tried  before  the  Hon.  Egbert  Dougherty. 

This  action  was  brought  by  the  appellant  against  the 
appellees ;  was  commenced  on  the  4th  March,  1859,  and 
sought  to  recover  damages  for  the  breach  of  the  conditions 
of  a  bond.  The  complaint  was  as  follows :  "Plaintiff 
claims  of  defendants  $ ,  for  the  breach  of  the  condi- 
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tion  of  a  bond  made  by  them  on  the day  of ,  paya- 
ble to  plaintiff  in  the  sum  of  $ ,  with  condition  that, 

whereas  John  H.  Paull,  had  on  said  date,  prayed  an  attach- 
ment against  the  estate  of  the  plaintiff,  in  this  action  for 

the  sum  of  $ ,  and  obtained  the  same,  returnable  to  the 

spring  term  of  the  circuit  court :  Now,  if  the  said  John 
H.  Paull  should  prosecute  his  said  attachment  to  effect, 
and  pay  the  defendant  therein  all  such  costs  and  damages 
as  he  might  sustain  by  reason  of  the  wrongful  or  vexatious 
suing  out  such  attachment,  then  said  obligation  to  be  void, 
otherwise  to  remain  in  full  force  and  effect ;  and  the  plain- 
tiff, James  R.  Lewis,  says  the  condition  of  said  bond  has 
been  broken  by  defendants,  in  that  said  attachment  was 
wrongfully  and  vexatiously  sued  out,  and  that  said  James 
R.  Lewis  was  not  about  fraudulently  to  dispose  of  his 
property,  to  the  damage  of  plaintiff  as  above  stated." 

Judgment  was  rendered  on  the  27th  November,  1866,  for 
the  plaintiff,  for  one  dollar  damages  and  costs.  The  ques- 
tions raised  on  the  depositions  of  the  witnesses,  Pish  and 
Gindrat,  will  sufficiently  ^appear  from  the  opinion  of  the 
court. 

Rice,  Semple  and  Goldthwaite  ;  Chilton,  Thoeington 
AND  Chilton,  for  appellants. 
Watts  &  Troy,  contra. 

Note  by  the  Reporter. — The  first  of  the  three  follow- 
ing opinions  was  delivered  at  the  June  term,  1867.  An 
application  having  been  made  by  the  appellant's  counsel 
for  a  rehearing,  the  second  opinion  was  delivered  on  grant- 
ing the  application,  and  the  third,  at  the  January  term, 
1868,  after  the  cause  had  been  again  argued  and  submitted 
for  a  decision. 

BYRD,  J.,  (June  12,  1867.)—!.  It  appears  from  the 
record  that  "the  parties  agreed  that  any  and  every  plea  in 
bar  which  could  be  legally  pleaded  without  being  verified 
by  affidavit,  should  be  deemed  and  taken  as  filed,  and  that 
all  proper  replications  and  issues  thereon  should  be  deemed 
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and  taken  as  filed,  and  that  all  proper  issues  touching  the 
merits,  should  be  deemed  and  taken  as  formed,"  and  that 
"on  the  issues  thus  formed,  the  cause  was  submitted  to  a 
jury  for  trial."  Although  it  may  be  competent  for  the 
court  below  to  proceed  to  trial  upon  such  a  state  of  plead- 
ing, yet  we  are  not  aware  of  any  rule  of  practice  or  pro- 
vision of  the  Code  which  authorizes  it.  Artides  Sd  and 
4ith  of  chap.  8,  title  1,  pay^t  3,  of  the  Code,  do  not  authorize 
issues  to  be  made  in  such  general  terms.  The  practice  of 
pleading  in  short  by  consent,  has  been  tolerated  in  this  State, 
but  not  without  stating  the  nature  of  the  plea  or  replica- 
tion, or  the  substance  thereof.  It  does  not  seem  to  us  that 
the  court  can  be  called  upon  by  such  an  agreement  as  is 
set  out  in  this  case,  to  determine  what  pleas  "in  bar  can 
be  legally  pleaded,"  and  the  proper  replications  thereto  and 
issues  thereon,  in  order  to  ascertain  what  evidence  was 
properly  admissible  or  excluded.  But  without  further  in- 
timating any  opinion  upon  this  question,  or  upon  the  effect 
that  this  court  will  give  to  such  an  agreement,  we  will  pro- 
ceed to  dispose  of  the  questions  raised  upon  the  deposition 
of  the  witness  Fitch,  upon  another  ground. 

The  complaint  in  this  case  makes  no  averment  of  special 
damages.  The  deposition  of  Fitch  tends  to  prove  such 
damages.  If  it  is  necessary  to  prove  such  damages  in  or- 
der to  authorize  proof  and  a  recovery  of  them,  then  the 
court  properly  excluded  the  deposition  and  each  sentence 
thereof,  so  far  as  the  question  of  special  damages  resulting 
from  a  loss  of  credit  with  particular  persons  is  concerned. 

In  an  action  on  a  warranty  of  the  soundess  of  a  slave,  it 
has  frequently  been  held  by  this  court  that  the  plaintiff 
may  prove  and  recover  medical  bills  and  other  necessary 
expenditures  incurred  in  curing  the  disease  under  which 
the  slave  was  suffering  at  the  date  of  the  warranty,  without 
making  any  averment  of  special  damages.  — ZTo^aw  v.  Thar- 
ington,  8  Por.  428  ;  Kornegan  v.  White,  10  Ala.  255  ;  Willis 
V.  Dudley,  ib.,  933;  MarshaU  v.  Wood,  16  ib.,  807;  Worthy 
V.  Patterson,  ib.  172. 

All  these  decisions  were  made  before  the  adoption  of  the 
Code.  It  was  unnecessary,  therefore,  in  the  case  of  Roberts 
V.  Flemming,  31  Ala.  683,  to  have  decided  that,  since  the  adop. 
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tion  of  the  Code  such  damages  might  be  recovered  with- 
out an  averment  of  special  damages ;  and  I  do  not  think, 
therefore,  that  this  decision  settles  the  question  mooted 
in  this  case.  I  see  nothing  in  the  Code  which  dispenses 
with  the  averment  of  special  breaches  or  special  damages, 
whenever  they  were  necessary  to  be  averred  at  common 
law,  in  order  to  entitle  a  party  to  recover. 

In  the  case  of  Dminell  v.  Jones,  13  Ala.  500,  this  court 
says,  "the  declaration  is  good  without  the  averment  of 
special  damage,  as  the  law  implies  nominal  damages  from 
the  act  complained  of,  but  this  does  not  authorize  proof  of 
special  damage,  and  it  is  clear  that  no  averment  of  par- 
ticular damage  resulting  from  the  loss  of  reputation,  credit 
or  business,  or  of  the  withdrawal  of  particular  customers, 
is  contained  in  it,  so  that  all  proof  of  such  loss,  if  properly 
objected  to,  was  improperly  received  in  the  court  below." 
This  decision  has  never  been  overruled,  nor  are  we  advised 
that  its  correctness  has  ever  been  questioned  by  this  court. 
And  so  far  as  the  deposition  of  Fitch  tended  to  prove  such 
damages  as  could  only  have  been  recovered  under  an  aver- 
ment of  special  damages,  we  hold  that  the  court  below  did 
not  err  in  its  rulings  on  the  admissibility  of  that  deposi- 
tion. 

The  base  of  Smith  v.  Gafford,  33  Ala.  172 ;  Gundy  v. 
Humphries,  35  ib.  626,  which  were  actions  commenced  af- 
ter the  adoption  of  the  Code,  confirm  the  view  which  we 
have  taken.  Where  averments  of  special  damages  were 
necessary  to  entitle  a  party  to  recover  for  such  damages  at 
common  law,  such  averments  are  still  necessary.  The 
form  of  a  complaint  for  slander  on  page  554  of  the  Code, 
is  in  substance  the  same  as  a  declaration  at  common  law, 
with  an  averment  of  general  damages ;  and  no  form  is 
given  in  the  Code  with  an  averment  of  special  damages. 
These  cases  must  therefore  be  taken  as  settling  the  ques- 
tion under  discussion,  and  as  overruling  the  intimation  con- 
tained in  the  opinion  of  the  court  in  the  case  of  Roberts  v. 
Flemming,  supra, 

2.  As  to  that  portion  of  the  testimony  of  Gindrat,  ob- 
jected to  on  the  trial  in  the  court  below,  and  which  was 
admitted  by  the  court,  we  will  observe  that  the  record  in- 
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forms  us  that  the  plaintiff  "only  stated  the  grounds  of  his 
objection  to  the  introduction  of  said  words  herein  above 
quoted  from  said  answer  of  Gindrat  to  the  5th  direct  inter- 
rogatory, which  statement  of  grounds  of  objection  included 
every  ground  which  could  be  legally  stated."  It  therefore 
appears  that  the  court  below  was  duly  informed  of  all  the 
grounds  of  objection  to  the  introduction  of  the  words 
quoted,  but  the  record  fails  to  inform  us  what  those  objec- 
tions were,  except  in  the  general  terms  that  they  "included 
every  ground  which  could  be  legally  stated." 

Upon  the  reasoning  herein  addressed  to  the  pleadings, 
as  well  as  upon  the  generality  and  indefiniteness  of  the 
objections  shown  upon  the  record,  we  must  hold  that  there 
is  no  error  apparent  to  us  in  the  ruling  of  the  court  be- 
low upon  this  question.  A  bill  of  exceptions  is  taken  most 
strongly  against  the  party  excepting,  and  it  devolves  on 
him  to  show  error  affirmatively.  To  do  so,  he  must  state 
the  point  sought  to  be  revised  with  clearness  and  precision, 
and  leave  nothing  to  surmise  and  conjecture. 

This  court  will  and  should  invoke  every  reasonable 
intendment  in  support  of  the  correctness  of  the  action  of 
the  inferior  court.  This  court  is  not  disposed  to  encourage 
such  generality  in  pleadings  and  objections  as  has  been 
resorted  to  in  this  case. 

It  results  that  the  judgment  of  the  circuit  court  must  be 
affirmed. 

Judge,  J.,  not  sitting. 

BYKD,  J.,  (July  17, 1867.)— I  am  satisfied  with  the  cor- 
rectness of  the  opinion  heretofore  delivered  in  this  case,  as 
far  as  it  goes.  But  appellants'  counsel,  in  the  application 
for  a  rehearing,  insist  on  a  point  not  noticed  on  the  brief, 
which  was  filed  with  the  record,  and  therefore  it  was  not 
passed  upon  by  the  court  in  that  opinion  ;  such  has  long 
been  the  practice  of  the  court. — 19  Ala.  321 ;  21  ib.  317,  654 ; 
23  ib.  420 ;  25  ib.  514  ;  Hoivard  v.  Coleman,  36  Ala.  721. 
That  point  is,  that  the  motion  to  suppress  that  portion 
of  Gindrat's  testimony  in  these  words  :  "I  understand  that 
his  idea  was  to  use  his  goods  in  business  there,"  was  over- 
ruled by  the  court  below  and  excepted  to.     This  exception 
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■was  not  noticed  in  the  opinion  for  the  reason  above  as- 
signed. 

It  is  now  pressed  with  a  view  to  obtain  a  rehearing ; 
and  in  the  peculiar  condition  of  this  case,  I  am  disposed 
to  consider  it  with  reference  to  such  a  view. 

It  has  often  been  held  by  this  court  that  the  admission 
of  illegal  testimony,  which  clearly  worked  no  injury  to  the 
party  objecting  to  its  introduction,  is  not  a  reversible  error. 

The  evidence  of  Gindrat,  in  my  opinion,  clearly  shows 
that  the  understanding  of  the  witness  as  to  the  idea  of  the 
appellant  in  going  west  "to  use  his  goods  in  business  there," 
was  correct,  and  was  established  as  proven  by  the  witness. 
Those  declarations  are  contained  in  the  following  parts  of 
Gindrat's  testimony :  In  answer  to  the  third  interrogatory, 
he  says,  "In  January,  1859,  I  had  conversations  with  Mr. 
Lewis,  the  plaintiff,  in  which  he  informed  me  of  his  inten- 
tion to  remove  with  all  his  effects  to  the  west.  *  *  * 
He  said  he  thought  he  could  improve  his  business  pros- 
pects by  going  west";  and  in  his  answer  to  the  5th  interroga- 
tory, he  says  :  "He  frequently  spoke  to  me  about  his  desire 
to  go  west.  He  spoke  of  improving  his  business  prospects 
by  going  west,  and  7  understood  that  his  idea  teas  to  use  his 
goods  in  business  tJiere."  In  his  answer  to  the  7th  interroga- 
tory, the  witness  says  :  "In  January,  1859,  all  these  matters 
of  the  removal  of  Mr.  Lewis,  with  the  stock  of  goods  to  the 
west,  and  his  indebtedness  to  JMr.  Paull,  were  freely  spoken 
of  between  the  parties  and  myself." 

It  is  evident  to  my  mind,  that  the  understanding  of  the 
witness  as  to  the  idea  of  appellant,  was  clearly  proven  by 
his  declarations  above  set  out,  and  was  at  least  the  one 
which  a  reasonable  mind  would  naturally  infer  from  that 
evidence,  and  was,  at  most,  cumulative  and  redundant  evi- 
dence of  an  inferior  charoxier,  to  that  which  proved  the 
matter  expressed  in  the  evidence  objected  to.  And,  al- 
though, it  was  error  in  the  court  to  admit  that  portion  of 
the  evidence  which  was  reached  by  the  motion  to  suppress, 
and  which  motion  should,  therefore,  have  been  allowed ; 
yet,  it  is  evident  to  me,  as  before  stated,  that  no  injury  re- 
sulted from  the  action  of  the  court  below  to  the  appellant, 
in  refusing  to  suppress  that  evidence.    I  conceive  that  the 
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following  decisions  of  this  court  fully  sustain  this  view. 
Shep.  Dig.  p.  568,  §  82 ;  Garrett  v.  Rhea,  9  Ala.  234, 
3  Stew.  185  ;  Parsons  v.  Boyd,  20  ib.  112  ;  Lems  v.  Boyn- 
ton,  ib.  383  ;  Seaherry  v.  Doe,  dec,  22  ib.  217  ;  Kyh  v.  Mays, 
22  ib.  692 ;  Frierson  v.  Frierson,  21  Ala.  549 ;  Hughes  v. 
Hughes,  31  Ala.  519  ;  Thompson  v.  Drake,  32  ib.  \)9  ;  Bishop 
V.  Blair,  36  ib.  80 ;  Jemison  v.  Smith,  37  ib.  185  ;  Jemison 
&  Sloan  V.  Dearing,  at  present  term.  Such  is  the  result  of 
the  decisions  of  this  court,  though  I  think  it  would  have 
been  better  to  have  adhered  to  the  rule  laid  down  by  Mr. 
Greenleaf  and  other  writers,  which  is,  that  the  admission 
of  illegal  evidence  against  the  objection  of  the  party  ex- 
cepting, is  a  reversible  error,  unless  the  court  afterwards 
rules  it  out,  or  instructs  the  jury  to  disregard  it. 

In  this  case  the  appellant  recovered  a  judgment  in  the 
court  below.  The  evidence  of  Gin  drat  objected  to,  if  of 
any  value  against  the  appellant,  went  to  the  foundation  of 
the  action,  and  not  to  the  question  of  the  quantum  of  dam- 
ages— and  as  he  sustained  his  action  by  the  recovery  of  a 
judgment,  it  seems  to  me  that  this  is  another  reason  which 
shows  that  no  injury  has  resulted  to  him  from  the  intro- 
duction of  the  evidence. 

I  see  no  reason,  therefore,  upon  which  to  ground  an  order 
for  a  rehearing  ^in  this  cause. 

But  the  chief-justice  not  agreeing  with  me  in  the  views 
expressed,  nor  in  the  construction  of  the  evidence  and  bill 
of  exceptions,  and  being  of  opinion  that  a  rehearing 
should  be  granted,  and  as  we  alone  can  sit  upon  this  ap- 
plication, I  yield  my  assent  to  a  rehearing,  as  on  another 
trial,  if  we  then  differ,  another  judge,  under  a  late  statute, 
may  be  summoned  to  sit  with  us  in  the  final  decision  of  the 
cause.  But,  on  the  constitutionality  of  the  statute  which 
authorizes  the  calling  of  another  judge  in  such  a  contin- 
gency, I  think  it  premature  to  express  an  opinion,  as  it  has 
not  been  argued. 

Eehearing  granted,  to  be  argued  at  the  next  term. 

BYKD,  J.,  (March  30th,  1868.)— 1.  In  the  case  of  Don- 
neRv.  Jones,  13  and  17  Ala.  Reps.,  there  was  an  averment  in 
the  declaration  of  a  loss  of  reputation  and  credit  as  mer- 
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chants.  No  such  allegation  is  contained  in  the  complaint 
in  this  case.  In  that  case  it  was  held  that  the  loss  of  credit 
with  particular  persons  was  not  recoverable  under  an  aver- 
ment of  a  general  loss  of  mercantile  reputation  and  credit. 
I  do  not  think,  under  a  complaint  like  this,  that  a  party  can 
recover  damages  for  a  general  or  special  loss  of  credit. 
All  the  reasons  employed  in  that  case  why  a  special  loss  of 
credit  could  not  be  introduced  in  evidence,  are  applicable 
to  this  case,  and  also  are  equally  valid  against  a  recovery 
for  damages  for  a  general  loss  of  credit,  which  are  not  as- 
signed as  a  breach  of  the  bond.  Can  a  defendant  be  ad- 
vised of,  or  prepared  to  meet  with  proof,  all  consequential 
damages  which  may  flow  from  the  wrongful  and  vexatious 
suing  out  of  an  attachment,  without  an  averment  that 
they  are  claimed  ?  Under  a  general  breach  of  such  a  bond, 
the  plaintiff  can  recover  all  damages  which  result  to  him 
from  any  injury  done  to  the  property  levied  upon,  and  also 
vindictive  damages  if  it  was  sued  out  maliciously.  But 
damages  resulting  from  a  loss  of  credit,  are  recoverable 
when  averred  and  proven,  not  as  vindictive  damages,  but 
as  those  resulting  from  the  wrongful  suing  out  the  attach- 
ment. And  in  order  to  recover  for  them,  they  must  be 
averred  in  the  complaint  and  proven.  The  right  merely  to 
vindictive  damages,  does  not  authorize  a  party  to  recover 
for  loss  of  credit,  ualess  averred  and  proven.  I  can  not, 
therefore,  make  any  distinction  as  to  the  necessity  of  aver- 
ring loss  of  special  credit  and  general  credit.  Both,  as  to 
this  point,  must  stand  on  the  same  ground  and  principle. 
And  such  we  conceive  to  be  the  result  of  the  doctrine  clearly 
announced  in  the  case  of  Donnell  v.  Jones,  13  Ala.  500  ;  see 
also.  Smith  v.  Gaffard,  33  ib.  172 ;  Gandy  v.  Humphries^ 
35  ib.  626. 

2.  The  witness,  Gindrat,  in  his  deposition,  made  the  fol- 
lowing statements  :  "  In  January,  1859, 1  had  conversa- 
tions with  Mr.  Lewis,  the  plaintiff,  in  which  he  informed 
me  of  his  intention  to  remove  with  all  his  effects  to  the 
west,  *  *  *  *  and  I  informed  Mr.  Powell  at  the  time  of 
Mr.  Lewis'  intention.  *  *  *  *  He  said  he  thought  he  could 
improve  his  business  prospects  by  going  west.  *  *  *  *  He 
frequently  spoke  to  me  about  his  desire  to  go  west.    He 
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spoke  of  improving  his  business  prospects  by  going  west, 
and  I  understood  that  Ids  idea  was  to  use  his  goods  in  business 
there.  I  did  inform  Mr.  Powell,  the  defendant,  of  these  con- 
versations with  Lewis,  and  of  Lewis'  intention  to  go  west." 
The  question  for  our  determination  in  this  connection  is, 
did  the  court  commit  a  reversible  error  in  refusing  to  sup- 
press the  clause  of  the  deposition  which  we  have  italicised. 
There  are  probably  no  two  words  in  our  language  which,  in 
common  conversation,  are  employed  with  less  precision 
than  the  words  understood  and  idea.  The  word  idea  is  fre- 
quently used  as  a  substitute  for  the  word  intention,  and 
when  speaking  of  the  avowed  purpose  or  intention  of  a 
third  person,  careless  talkers  frequently  employ  the  phrase, 
his  idea.  So,  of  the  word  understood.  Witnesses  frequently 
employ  this  word  when  they  obviously  intend  thereby  to 
express  their  recollection  of  what  had  been  said.  "  I  un- 
derstood," that  is  my  recollection  of  what  he  said,  not  the 
precise  words  of  the  speaker,  but  the  substance  of  them, 
as  recollected  by  the  witness.  We  think  that  the  witness 
meant,  and  that  the  jury  understood  him  to  mean,  "  my 
recollection  of  what  he  said  is,  that  he  intended  to  go  west 
and  use  his  goods  in  business  there."  This  witness  had 
testified  so  fully  in  another  place,  to  the  statement  made 
by  Mr.  Lewis,  that  the  jury,  if  they  credited  the  witness 
and  his  recollection,  could  not  fail  to  arrive  at  the  conclu- 
sion that  Lewis  had  expressed  his  intention  of  going  west 
and  employing  his  goods  or  effects  in  business  there,  even 
if  the  sentence  objected  to  had  been  suppressed.  The 
clause,  then,  which  was  objected  to,  was,  in  substance,  but 
a  repetition  of  what  had  been  previously  testified  to  by  the 
same  witness ;  could  not  have  exerted  a  wider  or  greater  in- 
fluence than  the  former  unobjectionable  testimony  had  done, 
and  we  have  no  hesitation  in  affirming  that  if  there  was 
error  in  receiving  this  testimony,  it  was  error  without  in- 
jury. Hence  the  judgment  of  the  circuit  court  must  be 
affirmed. 
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PETTY,  Garnishee,  vs.  OVEEALL  &  MOULTON. 

[qaenishment  in  pending  suit.] 

1.  Jiailee,  liability  of. — A  pawnee  is  bound  for  ordinary  care  and  answer- 
able for  ordinary  neglect,  with  the  goods  pawned ;  if  they  are  stolen 
through  his  negligence,  he  is  reponsible  ;  if  without  any  negligence, 
he  is  discharged. 

Appeal  from  the  Circuit  Court  of  Mobile. 
Tried  before  Hon.  C.  W.  Eapier. 

Overall  &  Moulton,  appellees,  sued  out  an  attachment  on 
the  22d  August,  1862,  returnable  at  the  fall  term,  1862,  of 
the  circuit  court  of  Mobile,  and  summoned  Petty,  the  ap- 
pellant, by  process  of  garnishment.  Petty  answered  on  29th 
Nov'r,  1862,  that  he  had  a  gold  watch  and  chain  belonging 
to  defendant,  but  that  he  held  it  as  indemnity  for  signing  an 
appeal  bond  for  defendant,  returnable  to  the  January  term, 
1863,  of  the  supreme  court.  The  case  was  continued  from 
term  to  term,  until  the  spring  term,  1866,  when  plaintiffs 
obtained  a  judgment  against  defendant  for  $427  00,  and 
on  motion  of  plaintiff's  at  that  term,  citation  was  ordered 
to  be  issued  to  Petty,  to  show  cause  why  judgment  should 
not  be  rendered  against  him  on  his  answer.  He  made  de- 
fault, and  the  court  ordered  that  he  appear  at  the  pext  term 
and  complete  his  answer.  At  the  spring  term,  1867,  he 
appeared  and  filed  an  amended  answer,  setting  up  that  the 
watch  and  chain  was  stolen  from  him  in  the  latter  part  of 
the  summer  of  1864.  The  answer,  as  far  as  is  necessary  to 
a  correct  understanding  of  the  case,  is  stated  in  the  opinion 
of  the  court.  The  court  rendered  judgment  against  the 
garnishee  on  his  answer  ;  from  this  action  of  the  court  the 
garnishee  appealed,  and  assigns  the  same  as  error. 

Hall  &  Labuzan,  for  appellant. 
BoYLES  &  Overall,  contra. 
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JUDGE,  J. — The  facts  disclosed  in  the  answer  of  the 
guarnishee,  show  that  he  was  the  pawnee  of  the  watch  and 
chain,  and  that  they  were  stolen  from  his  house,  together 
with  other  articles  of  his  own  and  of  his  wife  and  daughter, 
of  similar  character  and  of  greater  value  ;  and  that  all  were 
stolen  from  the  same  place,  and  at  the  same  time.  The 
question  is,  whether,  under  the  particular  circumstances  of 
the  case,  as  disclosed  by  the  answer,  the  loss  of  the  watch 
and  chain  by  theft,  exonerates  the  pawnee  from  liability 
therefor  ? 

As  to  the  liability  of  such  a  bailee,  if  the  pledge  be 
stolen,  the  rule  seems  to  be  now  well  settled,  that  he  is  not 
absolutely  liable,  nor  absolutely  excusable.  If  the  theft  is 
occasioned  by  his  negligence,  he  is  responsible ;  if  without 
any  negligence,  he  is  discharged — such  a  bailee  being 
bound  for  ordinary  care,  and  answerable  for  ordinary  neg- 
lect.— Edwards  on  Bailments,  p.  223,  225 ;  Story  on  Bail- 
ments, §  3b8  ;  2  Kent's  Com.,  m.  p.  581. 

The  conclusion  can  not  be  legitimately  drawn  from  the 
answer  of  the  garnishee,  that  the  theft  of  the  watch  and 
chain  was  the  result  of  negligence  on  his  part ;  the  con- 
trary, we  think,  sufficiently  appears.  If  the  plaintiffs  be- 
low believed  the  answer  to  be  untrue,  they  might  have  con- 
tested it  under  section  2974  of  the  Eevised  Code.  But 
upon  the  answer  as  it  stands,  the  garnishee  was  entitled 
to  be  discharged  ;  and  the  court  erred  in  rendering  judg- 
ment against  him. 

Reversed  and  remanded. 
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GOKDON  vs.  JONES  et  al. 

[bill  in  equity  to  enfoece  vendoe's  lien.] 

1.  Revisian  of  chancellor's  decree  on  question  of  fact. — The  appellate  court 
will  not  reverse  the  decision  of  the  chancellor,  upon  a  mere  question  of 
fact,  unless  fully  convinced  of  his  error. 

Appeal  from  the  Chancery  Court  of  Lowndes. 
Heard  before  Hon.  N.  W.  Cocke. 

The  bill  in  this  cause  was  filed  oh  9th  April,  1866,  by  Fran- 
cis Gordon,  jr.,  against  John  Ellsberry  and  J.  H.  Jones,  and 
sought  to  enforce  the  vendor's  lien  for  the  purchase-money 
of  a  tract  of  land.  According  to  the  allegations  of  the  bill, 
and  the  answers  of  defendants,  the  land  was  sold  by  T.  J. 
Middleton  to  said  J.  H.  Jones,  on  the  8th  July,  1862,  and 
Jones  paid  for  the  same,  $7,050  cash,  and  gave  his  two 
notes  for  $3,000  each,  for  balance  of  the  purchase-money, 
one  payable  in  January,  1864,  and  the  other  in  January, 
1865.  Said  Middleton  and  wife  made  a  deed  to  Jones  for 
the  land  on  the  day  of  the  trade,  aud  in  this  deed  ac- 
knowledged the  receipt  of  the  full  amount  of  the  purchase- 
money.  Jones  went  into  the  possession  of  the  land  and 
cultivated  it,  and  continued  in  possession  until  he  sold  to 
Ellsberry,  the  defendant,  on  the  3d  August,  1864,  who  im- 
mediately went  into  possession  of  said  land,  and  was  in 
possession  at  the  time  of  the  filing  of  the  bill.  Before  the 
maturity  of  the  note  due  in  January,  1864,  Middleton  trans- 
ferred it  by  blank  endorsement  to  one  Cole,  and  he  trans- 
ferred it  to  complainant  on  the  23d  February,  1863,  guar- 
anteeing its  payment.  The  bill  alleged  that  Ellsberry  had 
notice  at,  and  before  his  purchase,  that  the  two  notes  had 
not  been  paid.  This,  Ellsberry,  in  his  answer  and  deposi- 
tion, positively  denied.  Upon  the  hearing  of  the  case  upon 
the  pleading  and  testimony,  the  chancellor  dismissed  the 
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bill  for  want  of  equity,  and  this  action  of  the  court  is  as- 
signed as  error. 

Clements   &  Williamson,  for  appellant. 
Watts  and  Troy,  contra, 

A.  J.  WALKER,  C.  J. — The  only  point  of  controversy 
in  this  case  is,  whether  the  defendant,  Ellsberry,  was  a  pur- 
chaser with  notice  of  the  complainant's  lien.  The  chan- 
cellor ruled  that  he  was  not,  and  dismissed  the  complainant's 
bill.  The  question  of  notice  depends  upon  the  evidence, 
and  is  so  doubtful,  that  we  should  be  exceedingly  reluctant 
to  disturb  the  chancellor's  decision  on  either  side.  The 
onus  of  proof  was  upon  the  complainant.  He  proved  no- 
tice by  his  endorser,  who  held  a  note  situated  precisely  as 
the  complainants,  so  far  as  the  question  of  lien  was  con- 
cerned. The  endorser  was  released  from  his  liability  on 
his  endorsement,  but  he  was  still  interested  in  the  question 
of  lien.  The  witness  on  the  other  side,  was  the  defendant 
himself.  Neither  witness  would  be  said  to  be  free  from  the 
influence  of  those  feelings  of  interest,  which  tend  to  bias 
the  testimony  of  witnesses,  though  the  interest  of  the  de- 
fendant alone  was  directly  involved  in  the  suit.  One  swears 
that  notice  was  given,  but  the  other  swears  to  the  negative. 
When  the  notice  is  said  to  have  been  given,  no  person  was 
present.  The  complainant's  witness  admits  that  he  had 
said  the  defendant  must  have  misunderstood  him.  The 
probabilities  are  on  the  defendant's  side  of  the  question. 
It  would  seem  somewhat  strange  for  the  defendant  to  pur- 
chase and  pay  full  value  for  the  land,  when  fully  informed 
of  the  outstanding  liens.  It  is  not  an  unreasonable  infer- 
ence from  the  testimony,  that  the  complainant's  witness 
made  casual  mention  of  the  lien  to  defendant,  and  that  he 
was  either  not  heard  or  not  understood.  This  explanation 
is  suggested  by  the  witness  himself.  It  avoids  an  impu- 
tation upon  the  veracity  of  either  witness,  and  is  consist- 
ent with  the  probability  that  the  defendant  would  not  have 
paid  his  entire  purchase-money,  if  he  had  been  informed  of 
the  lien.  We  ought  not  to  reverse  the  chancellor's  decision 
upon  a  mere  question  of  evidence,  unless  we  were  fully 
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convinced  of  his   error. — PkiVips  v.  Phillips,   39   Ala.  63. 
We  are  not  so  convinced  in  this  case,  and  must  let  his  de- 
cree stand.     The  question  is  one  of  that  character  in  the 
decision  of  which  absolute  certainty  is  unattainable. 
Affirmed. 


MAESHALL  vs.   MASHALL'S  EXECUTOE. 

[final  settlement  of  executor's  accounts.] 

1.  The  giving  of  a  note,  nopaytnent  of  pre-existing  debt. — A  note  given  for 
a  pre-existing  debt  is  no  paj'ment  of  such  debt,  unless  it  was  so  agreed 
between  the  parties,  and  the  taking  of  such  a  note  does  not  even  raise ' 
the  presumption  of  payment. 

2.  Damages  /  measure  of,  in  actions  upon  contracts  payable  in  Confederate 
money. — The  measure  of  damages,  in  actions  upon  contracts,  where  the 
agreement  or  understanding  was,  that  they  were  to  be  discharged  by  a 
payment  in  Confederate  currency  or  treasury-notes,  is  the  value  of  such 
currency  or  treasury-notes  at  the  time  the  contract  was  due. 

3.  Farol  evidence,  under  ordinance  iV"o.  26. — To  ascertain  and  carry  into 
effect  the  intention  of  the  parties  to  contracts,  coming  within  the  in- 
fluence of  ordinance  No.  26,  (1865,)  "the  real  and  true  value  of  the  con- 
sideration may  be  proved, "  together  with  the  nature  of  the  contract, 
and  the  surrounding  circumstances,  existing  at  the  time  of  its  execution. 

Appeal  from  the  Probate  Court  of  Monroe. 

In  the  matter  of  the  estate  of  Joseph  B.  Marshall,  de- 
ceased ;  John  L.  Marshall,  the  appellee,  was  the  executor 
of  the  last  will  and  testament  of  said  Joseph  B.  Marshall, 
which  will  was  admitted  to  probate  in  the  probate  court  of 
Monroe  county,  on  the  2nd  January,  1865.  On  the  26th 
November,  1867,  said  executor  appeared  in  the  probate 
court  and  made  a  final  settlement  of  his  administration  as 
executor  of  said  estate.  Wm.  F.  Marshall  and  Sarah  J. 
Marshall,  heirs  and  legatees  of  said  Joseph  B.  Marshall, 
appeared  and  contested  said  settlement.    The  only  question 
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raised  in  the  case,  in  this  court,  was  whether  the  note  for 
$2,957,  made  by  the  executor,  dated  the  15th  August,  1863, 
and  payable  one  day  after  date,  to  Joseph  B.  Marshall,  was 
to  be  scaled  to  the  value  of  Confederate  money  at  the  time 
it  was  payable.  The  facts  on  this  question  will  sufficiently 
appear  from  reading  the  opinion  of  the  court. 

J.  Henderson,  for  appellants. 
K.  C.  ToRREY,  contra. 

JUDGE,  J. — The  probate  judge  attpined  the  conclusion, 
from  the  evidence,  that  the  note  of  appellee  to  Joseph  B. 
Marshall,  for  two  thousand  nine  hundred  and  fifty-seven 
dollars,  dated  August  loth,  1863,  and  due  one  day  after 
date,  was  given  with  the  understanding  between  the  parties 
at  the  time  of  its  execution,  that  it  should  be  discharged 
by  a  payment  in  Confederate  currency  or  treasury  notes  ; 
and,  consequently,  charged  the  executor,  not  with  the  full 
amount  of  said  note,  but  with  the  value  of  the  amount 
thereof  in  Confederate  money,  estimating  such  value  as 
of  the  date  of  the  note. 

The  question  for  our  determination  is,  whether,  under 
the  evidence,  this  action  of  the  probate  court  was  correct. 
"We  think  it  sufficiently  appears  from  the  evidence,  all  of 
which  is  set  out  in  the  record,  that  the  note  in  question  was 
not  based  on  any  original  contract  entered  into  between 
the  parties  at  the  time  of  its  execution ;  but  that  the  note 
was  given  on  account  of  pre-existing  debts,  due  by  the  ap- 
pellee to  Joseph  B.  Marshall.  The  former  had  been  the 
guardian  of  the  latter,  and  the  ward  became  of  age  on  the 
19th  of  June,  1860.  On  the  21st  of  the  same  month  and 
year,  the  parties  had  a  settlement,  by  which  it  appears,  that 
appellee,  on  account  of  his  guardianship,  was  then  indebted 
to  Joseph  B.  Marshall,  in  the  sum  of  two  thousand  four 
hundred  and  one  50-100  dollars,  for  which  sum  he  executed 
to  Joseph  B.  Marshall  his  promissory  note  of  that  date  ; 
whereupon  the  latter  executed  to  the  former  his  receipt, 
which  is  as  follows  : 

"  Eeceived  of  John  L.  Marshall,  his  note  of  this  date  for 
the  above  amount  of  twenty- four  hundred  and  one  dollars 
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and  fifty  cents,  it  being  in  full  of  all  claims  against  him  as 
guardian,  this  21st  June,  1860." 

(Signed,)  Joseph  B.  Marshall. 

It  seems  that  after  this  settlement  had  been  made,  ap- 
pellee became  further  indebted  to  Joseph  B.  Marshall  for 
negro  hire  ;  for  on  the  15th  of  August,  1863,  the  latter  ex- 
ecuted to  the  former,  a  receipt  which  is  as  follows  : 

"  $350 — Received  of  John  L.  Marshall,  three  hundred 
and  fifty  dollars,  it  being  for  the  hire  of  my  negroes  for  the 
year  1862  ;  lothAugust,  1863." 

(Signed,)  J.  B.  Marshall. 

The  amount  of  this  receipt,  and  the  amount  of  the  note 
and  interest  for  $2,401  50,  given  on  the  settlement  of  the 
guardianship  accounts,  when  added  together,  make  an  ag- 
gregate amount,  not  very  materially  variant  from  the 
amount  of  the  note  for  $2,957  00 ;  and  they  doubtless  con- 
stituted the  sole  consideration  of  the  last  mentioned  note. 
And  this  conclusion  is  strengthened  by  the  further  facts, 
that  the  note  for  $2,957  00  bears  even  date  with  the  re- 
ceipt for  $350  00,  and  that  the  note  for  $2,957  00,  purports 
on  its  face  to  be  given  "  on  settlement  up  to  that  date." 

Such  being  the  only  legitimate  conclusion  that  can  be 
drawn  from  the  evidence,  what  should  have  been  the  action 
of  the  probate  court  in  the  premises  ? 

The  note  for  $2,957  00  was  not  payment  of  the  pre-exist- 
ing debts  for  which  it  was  given,  unless  there  was  an  agree- 
ment to  receive  it  as  payment ;  and  the  taking  of  said  note 
did  not  even  raise  the  presumption  of  such  payment. — 
Mooring  v.  Mobile  Marine  Dock  &  Mutual  Insurance  Co., 
27  Ala.  254. 

There  was  no  evidence  whatever  of  any  agreement  of 
the  character  named,  and  it  follows  that  the  action  of  the 
probate  court,  in  relation  to  the  matter  under  consideration, 
was  erroneous.  The  executor  should  have  been  charged, 
under  the  evidence,  with  the  amount  of  the  note  for 
$2,401  50,  and  interest  thereon. — Ordinance  No.  26,  of  the 
Convention,  Revised  Code,  p.  58,  "to  ratify  certain  acts, 
judgments,  and  other  proceedings  therein  mentioned,"  had 
no  application  to  this  note,  which  was  executed  before 
Confederate  currency  was  known  ;  and  if  the  executor  had 
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desired  it,  the  next  inquiry  should  have  been,  whether  the 
account  of  $350  00,  for  nego  hire,  was  contracted  with  the 
understanding  or  agreement  that  it  should  be  discharged 
by  a  payment  in  Confederate  currency  or  treasury-notes. 
If  it  was,  then  the  execution  should  have  been  charged 
with  the  value  of  that  amount  of  such  treasury-notes,  at 
the  time  the  account  was  due.  We  have  held,  after  mature 
consideration,  such  to  be  the  proper  measure  of  damages 
in  actions  upon  such  contracta -Kirtland  v.  Moulton,  decided 
at  the  present  term.  The  ordinance  of  the  convention  be- 
fore cited,  has  opened  wide  the  door  for  the  introduction  of 
parol  evidence  in  suits  upon  contracts  alleged  to  be  of  this 
character,  even  though  the  contract  be  in  writing.  "  In  the 
construction  of  all  contracts  the  cardinal  rule  is,  to  effec- 
tuate, if  possible,  the  intention  of  the  parties." — See  cases 
cited  in  Shepherd's  Digest,  p.  497,  §§  124, 125.  And  to  this 
end,  not  only  the  time,  and  place,  and  manner  of  perform- 
ance should  be  looked  to,  but  the  court  should,  if  neces- 
sary, also  "  look  to  the  subject-matter  of  the  contract,  the 
situation  of  the  parties,  the  motives  that  led  t  o  it,  and  the 
object  intended  to  be  attained  by  it." —  Watts  v.  Shepherd, 
2  Ala.  425 ;  Ely  v.  Witherspoon,  ib.  131 ;  Huffman  v.  The 
State,  29  Ala.  40.  To  ascertain;  and  carry  into  effect,  the 
intention  of  the  parties  to  contracts  coming  within  the  in- 
fluence of  the  ordinance  before  cited,  "  the  real  and  true 
value  of  the  consideration  may  be  proved,"  together  with 
the  nature  of  the  contract,  and  the  surrounding  circum- 
stances existing  at  the  time  of  its  execution. 

It  results  that  the  decree  of  the  probate  court  must  be 
reversed  and  the  cause  remanded. 
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[action  on  pkomissoky  note  bx  payee  against  makeb.] 

1.  Payment,  under  a  mistake. — If  a  debtor  pays  money  to  a  creditor  under 
the  belief  that  it  is  in  compromise  of  a  debt,  and  the  creditor  retains  the 
money,  after  notice  of  the  erroneous  belief  under  which  the  payment 
was  made,  and  an  oifer  of  rescieion  by  the  party  paying,  he  does  not 
thereby  affirm  the  correctness  of  the  party's  belief,  and  is  not  precluded 
from  the  collection  of  his  debt. 

Appeal  from  the  Circuit  Court  of  Butler. 
Tried  before  the  Hon.  John  K.  Henry. 

This  action  was  brought  by  the  appellee  against  the  ap- 
pellant ;  was  commenced  on  the  28th  October,  1865  ;  and 
was  founded  on  a  promissory  note  made  by  the  defendant, 
on  the  10th  January,  1860,  and  payable  on  the  25th  De- 
cember, 1860.  The  evidence,  as  set  out  in  the  bill  of  ex- 
ceptions, shows  that  P.  D.  Page,  as  the  attorney  of  the 
plaintiff,  left  the  note  in  controversy  with  S.  J.  Boiling,  a 
lawyer  in  Greenville,  for  collection,  the  amount  due  thereon 
being  about  $486  ;  that  said  Boiling,  under  the  belief  that 
he  was  authorized  to  compromise  the  debt  by  Page,  received 
from  the  defendant  $325,  in  satisfaction  and  compromise  of 
said  note,  and  delivered  up  the  note,  and  sent  the  money 
so  collected  to  Page.  Page  denied  having  authorized  the 
compromise.  The  defendant  then  offered  to  give  up  the 
note,  and  receive  back  the  money  paid  under  the  belief 
that  it  was  in  compromise  of  the  debt,  and  let  the  suit  pro- 
ceed against  him  ;  but  at  this  time  Page  had  paid  over  the 
money  so  received  from  Boiling,  to  his  client,  and  refused 
to  return  it.  The  defendant  requested  the  court  to  charge 
the  jury,  "  that  if  defendant  had  paid  three  hundred  and 
twenty-five  dollars  to  plaintiff's  attorney,  in  full  compromise, 
as  he  believed,  of  the  suit,  and  had,  after  he  discovered 
that  Page,  as  attorney  of  plaintiff,  did  not  so  understand  it, 
10 
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oflfered  to  return  the  note,  provided  Page  would  return  the 
money,  and  if  Page,  as  such  attorney,  refused  to  return  the 
money,  but  held  the  same,  that  was  electing  to  be  bound 
by  the  compromise,  and  plaintiff  could  not  recover  anything 
in  this  suit,"  and  th?  court  refused  to  give  the  charge,  and 
to  this  refusal  the  defendant  excepted,  and  now  assigns  the 
same  as  error. 

Herert  &  Powell,  for  appellant. 

A.  J.  WALKER,  C.  J. — The  proposition  of  the  charge 
refused  is  this — that  if  one  pay  money  to  another  under  the 
belief  that  it  is  in  compromise  of  a  debt,  the  creditor,  by 
retaining  it  after  notice  of  the  erroneous  belief  under  which 
the  payment  was  made,  and  an  offer  of  rescission  by  the 
party  paying,  affirms  the  correctness  of  the  party's  belief, 
and  is  precluded  from  the  collection  of  his  debt.  Such, 
we  do  not  think  is  the  law.  If  the  money  was  in  fact  ac- 
cepted as  a  compromise  of  the  debt,  the  party  had  his 
opportunity  to  present  that  as  a  defense.  If  he  committed 
a  mistake  and  acted  upon  an  erroneous  belief,  it  would  be 
most  unreasonable  to  convert  the  retention  of  the  money 
by  the  plaintiff,  which  may  be  really  his  due,  into  a  con" 
firmation  of  such  erroneous  belief.  If  the  defendant  did 
not  owe  to  the  plaintiff  the  money  which  he  paid,  he  might 
have  had  action  to  recover  it  back,  but  we  can  see  no  rea- 
son or  principle  which  would  sanction  the  position  taken 
by  counsel,  that  a  creditor,  by  retaining  money  paid  to  him 
under  an  incorrect  belief,  commits  himself  to  the  correct- 
ness of  that  belief.  If  the  money  was  due  to  him,  he  had 
a  right  to  retain  it,  notwithstanding  the  defendant  paid 
under  a  mistake. 

The  decisions  of  this  court  are  to  the  effect,  that  a  plain- 
tiff, after  collecting  money  on  his  judgment,  will  not  be  per- 
mitted to  assign  error  until  he  makes  restoration.  There 
is  an  inconsistency  between  the  prosecution  of  an  appeal 
from  a  judgment,  and  the  enforcement  of  the  collection  of 
the  same  judgment.  There  is  no  inconsistency  between  the 
retaining  of  money  paid  on  a  note,  and  the  collection  of 
the  balance  due. 

Affirmed. 
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AERINGTON  et  al.  vs.  ROACH,  Administbatoe. 

[action  on  peomissoey  note  by  a  payee  against  makee.] 

1.  Prolate  court;  orders  granfaile  as  matter  of  course  iy. — Orders  that  are 
grantableas  matter  of  course  by  the  probate  court,  within  the  meaning 
of  section  795,  Revised  Code,  are  those  necessary  orders  which  may  be 
made  without  notice  to  the  parties  in  interest ;  and  the  probate  court  is 
authorized  to  make  such  orders  at  a  special  term,  or  on  any  day  ' '  ex- 
cept Sunday. " 

2.  Appellate  court;  questions  noticed  iy. — The  appellate  court  will  not 
consider  any  questions  on  the  errors  assigned,  but  those  noticed  in  the 
brief,  or  argument  of  counsel  for  appellant,  unless  it  is  a  question  as  to 
the  want  of  jurisdiction,  or  one  of  similar  import. 

3.  Evidence;  motion  to  exclude  irrelevant— It  a,  party  on  cross-examination 
of  a  witness  evokes  any  testimony  which  is  irrelevant  to  the  issue,  he 
can,  as  a  matter  of  right,  insist  in  the  argument  of  the  cause  in  the 
court  below,  that  it  shall  be  excluded  ;  and  if  his  motion  to  exclude  be 
overruled,  it  is  a  reversible  error,  unless  the  motion  embraces  testimony 
which  is  relevant  for  any  purpose,  although  not  admissible  against  the 
objection  of  the  adverse  party  ;  in  which  latter  case,  the  court  may 
properly  overrule  such  a  motion. 

Appeal  from  the  Circuit  Court  of  Henry. 
Tried  before  the  Hon.  H.  D.  Clayton. 

This  action  was  brought  by  D.  W.  Roach,  as  adminis- 
trator of  Wm.  Wright,  deceased,  against  Hillary  Arrington, 
W.  H.  Stuckey,  and  Geo.  P.  Pitman ;  was  commenced  on 
the  31st  March,  1866  ;  and  was  founded  on  a  promissory 
note  made  by  the  defendants  on  the  10th  September,  1864, 
payable  twelve  months  afterdate  to  the  plaintiff,  as  admin- 
istrator. The  defendants  filed  three  pleas,  the  first  being 
the  general  issue,  and  the  second  and  third  as  follows : 
"  2d.  That  the  note  sued  on  was  given  for  cotton  belonging 
to  the  plaintiff's  intestate,  which  was  sold  by  plaintiff  as  ad- 
ministrator, without  authority  of  law,  and  the  sale  is  void. 
3d.  That  the  note  was  to  be  paid  in  Confederate  States 
currency,  and  ought  to  be  scaled,  under  the  ordinance  of 
the  convention."    As  the  bill  of  exceptions,  taken  by  the 
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appellants  states,  "  it  was  proved  that  said  promissory  note 
was  executed  in  the  county  of  Henry  on  the  day  the  same 
bears  date,  and  was  given  for  cotton,  as  its  sole  considera- 
tion, which  belonged  to  plaintiff's  intestate,  and  which  was 
sold  by  the  plaintiff,  as  administrator,  under  an  order  of 
the  probate  court  of  Henry  county,"  and  in  support  of  their 
second  plea  introduced  in  evidence  the  transcript  from  the 
records  of  the  said  probate  court  of  said  sale.  The  peti- 
tion sets  out  a  list  of  the  personal  property  of  said  dece- 
dent ;  and  alleges,  "  that  a  sale  of  said  property  is  neces- 
sary for  a  fair  and  equal  distribution  among  the  heirs  at 
law  of  said  deceased,  and  upon  the  further  ground  that  the 
same  is  of  perishable  nature,  and  liable  to  waste,  wherefore," 
&c.  The  order  of  the  court  upon  this  application  was  as 
follows  :  "  Upon  the  application  of  D.  W.  Roach,  admin- 
istrator of  the  estate  of  Wm.  Wright,  late  of  said  county, 
deceased,  duly  verified  by  affidavit,  praying  for  a  sale  of 
the  personal  property  of  said  deceased,  for  distribution 
among  the  heirs  at  law  of  the  deceased  ;  it  appearing  that 
such  sale. is  necessary  for  that  purpose,  it  is  ordered,"  &c. 
A  report  of  the  sale  was  duly  made  to  the  probate  court. 
The  court  charged  the  jury,  "  that  the  sale  of  the  cotton, 
which  is  the  sole  consideration  of  said  note,  was  legal,  and 
that  the  plaintiff  could  recover  in  this  action."  The  de- 
fendants excepted  to  this  charge,  and  now  assign  the  same 
as  error.  The  plaintiff  also  took  a  bill  of  exceptions  on 
the  trial  in  the  court  below,  which  states  that  "  the  defend- 
ant Arrington  was  sworn  as  a  witness  for  himself,"  and 
testified  as  follows  :  "  I  bought  from  the  plaintiff,  at  pub- 
lic outcry,  at  the  sale  of  his  intestate's  estate,  sixteen  thous- 
and and  seventy  pounds  of  seed  cotton,"  &c.  This  witness 
testified  on  cross-examination,  "  that  he  sold  two  or  three 
thousand  pounds  of  said  cotton  to  one  Stuckey,  for  the 
price  at  which  he  bought  it,  and  he  gave  the  remaining 
thirteen  thousand  pounds  of  said  cotton  for  a  negro,  and 
that  the  negro  became  free,  or  was  emancipated,  and  that 
thereby  he,  the  defendant,  lost  him  and  the  cotton."  The 
bill  of  exceptions  then  states,  "  after  the  evidence  had 
closed,  and  the  plaintiff's  attorney  was  making  the  conclud- 
ing argument,  he  insisted  that  this  evidence,  elicited  on 
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cross-examination,  was  illegal,  and  that  the  jury  could  not 
consider  it  in  making  up  their  verdict,  and  asked  the  court 
to  instruct  the  jury  accordingly,  and  to  exclude  from  them 
all  evidence  of  the  disposition  or  use  the  defendant  Arring- 
ton made  of  said  cotton,  which  the  court  declined  to  do," 
and  to  this  ruling  the  plaintiff  excepted,  and  now  assigns 
the  same  as  error.  There  were  assigments  of  error  and 
joinders  therein  respectively  by  each  party,  on  the  same 
transcript. 

F.  M.  Wood,  for  appellants. 
"W.  C.  Gates,  contra. 

BYRD,  J. — These  cases  were  submitted  for  decision  by 
agreement  of  counsel,  on  the  same  record,  under  a  rule  of 
this  court,  and  upon  errors  assigned  by  both  parties. 

1.  In  the  first  case,  the  appellants  assign  as  error  the 
charge  of  the  court,  which  was  as  follows  :  "  That  the  sale 
of  the  cotton,  which  is  the  sole  consideration  of  said  note, 
was  legal,  and  that  the  plaintiff  could  recover  in  this  action." 
The  counsel  for  appellants  contends,  that  the  order  of  sale 
made  by  the  probate  court  is  void  for  the  reason  that  it 
was  made  in  vacation,  and  was  not  one  grantable  as  a  mat- 
ter of  course.  The  Code,  §  673,  (E.  C.  795,)  authorizes  the 
judges  of  probate  to  hold  "  special  or  adjourned  terms  at 
any  time  whenever  necessary  for  any  special  purpose,"  and 
provides  that  "  such  courts  must  at  all  times  be  considered 
as  open,  except  on  Sundays,  with  authority  to  do  all  things 
needful  in  relation  to  granting  letters  testamentary,  of  ad- 
ministration or  guardianship,  and  all  matters  appertaining 
thereto,  binding  out  apprentices,  and  making  all  other 
necessary  orders,  which  are  grantable  as  a  matter  of  course." 
It  seems  that,  (construing  the  several  statutes  together  ap- 
plicable to  the  question  in  hand,)  the  judge  of  probate  may 
order  the  sale  of  perishable  property,  if  so  specified  in  the 
application,  without  notice  to  distributees  or  legatees.— 
(Revised  Code,  §  2068.)  The  application  in  this  case  states 
that  the  property  "  is  of  a  perishable  nature,  and  liable  to 
waste."  Under  the  provisions  of  the  Code,  we  must  hold 
that  the  court  o|   probate  bad  jurisdiction  to  make  the 
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order  of  sale,  on  the  application  set  out  in  the  record,  at  a 
special  term,  or  on  any  day  except  Sunday.  All  orders 
which  may  be  made  without  notice,  and  are  necessary,  are 
to  be  considered  as  "  grantable  as  matters  of  course."  The 
statutes  do  not  declare  what  matters  are  so  grantable,  but 
taking  the  rule  applicable  in  courts  of  equity  as  applicable 
by  analogy  to  the  probate  court,  we  are  satisfied  that  all 
orders  which  are  authorized  to  be  made  without  notice,  are 
"  grantable  as  matters  of  course,"  unless  otherwise  directed 
by  statute. — Kule  4  in  Chancery,  Revised  Code,  p.  823 ; 
1  Dan.  Ch.  Pr.  473,  4.  And  if  necessary,  the  order  would 
be  presumed  on  a  collateral  attack,  to  have  been  made  at 
an  adjourned  term,  if  the  contrary  does  not  appear. — Du- 
vdCs  Heirs  vs.  3IcLusky,  1  Ala.  710  ;  Harris  v.  Meadoivs,  in 
manuscript,  at  the  June  term,  1867. 

2.  The  next  ground  taken,  is  that  the  order  is  "  void  be- 
cause it  fails  to  prescribe  that  notice  should  be  given  by 
the  administrator,  for  three  successive  weeks  before  the  day 
of  sale ;  twenty-one  days  before  such  sale  is  not  equivalent 
in  legal  acceptation  to  three  successive  weeks."  This  posi- 
tion, in  our  opinion,  is  untenable  in  any  aspect  which  we 
can  regard  it.  This  disposes  of  all  the  points  made  by 
counsel  for  appellants  in  his  brief,  as  to  error  assigned  by 
them  ;  and,  it  is  the  long  settled  practice  of  this  court,  not 
to  consider  any  questions  but  those  noticed  in  the  brief  or 
argument  of  the  counsel  for  appellant,  unless  it  is  a  question 
as  to  the  want  of  jurisdiction,  or  one  similar  to  that.  The 
counsel,  therefore,  not  insisting  on  a  reversal  for  any  error 
in  the  charge,  except  in  the  respects  above  noticed,  we 
shall  not  look  into  that  matter  further. 

8.  As  to  the  second  case,  theie  is  no  error  in  the  action 
of  the  court  upon  the  motion  of  appellant  in  the  cross- 
assignment  of  error.  If  a  party  on  cross-examination  of 
a  witness  evokes  any  testimony  which  is  irrelevant  to  the 
issue,  he  can,  as  a  matter  of  right,  insist  on  the  argument  of 
the  cause  in  the  court  below,  that  it  shall  be  excluded. 
And  if  he  makes  a  motion  to  exclude  it  and  the  court  re- 
fuses to  do  so,  it  is  a  revisable  error. — Bush  &  Co.  v.  Jack- 
sm,  24  Ala.  273 ;  Pool  v.  Devers,  30  ib.  672.  But  if  his 
motion  embraces  testimony  which  is  relevant  for  any  pur- 


JANUARY  TERM,  1868.  159 

Arrington  et  al.  v.  Roach,  Adm'r. 

pose,  although  not  admissible  against  the  objection  of  the 
adverse  party,  the  court  can  properly  overrule  it.  In  this 
case,  all  the  evidence  is  not  set  out  in  the  bill  of  exceptions, 
or  at  least,  it  does  not  affirmatively  appear  that  it  is  so  set 
out.  And,  in  our  opinion,  that  portion  of  the  evidence 
sought  to  be  excluded  in  these  words  :  "  Sold  two  or  three 
thousand  pounds  of  said  cotton  to  one  Stucky,  for  the  price 
at  which  he  bought  it,"  was  admissible,  the  adverse  party 
not  objecting  under  the  third  plea.  It  is  evident  that  the 
jury  scaled  the  note  in  this  case,  and  there  is  no  evidence 
in  the  record  which  authorized  them  to  do  so  to  the  extent 
they  did,  and  therefore  it  is  presumable  that  other  evidence 
was  introduced  which  authorized  them  to  do  so  under  the 
plea.  And  on  the  issue  thus  made,  the  above  recited  evi- 
dence was  admissible,  if  not  objected  to  by  the  opposite 
party,  as  conducing  to  show  an  admission  of  the  value  of 
the  cotton,  if  it  was  understood  or  agreed  between  the  parties 
that  the  note  was  payable  in  Confederate  treasury-notes, 
and  perhaps  as  tending  to  show  that  the  cotton  was  worth 
what  the  purchaser  gave  for  it. — Ordinance  No.  26  of  the 
Convention  of  18155.  The  evidence  not  being  fully  set  out, 
and  the  evidence  sought  to  be  excluded  not  being  irrelevant 
under  the  issue,  and  being  admissible  as  tending  to  show 
an  admission  of  the  value  of  the  cotton,  although  of  an  un- 
certain character  and  not  entitled  to  much  weight,  yet  it  is 
a  circumstance  which  the  jury  had  a  right  to  consider  as 
conducing  to  prove  the  value  of  the  property,  and  what  the 
plaintiff  in  the  action  was  ''  legally  and  equitably"  entitled 
to  recover.— 18  Ala.  201 ;  28  ib.  677  ;  29  ib.  244,  433  ;  30  ib. 
432  ;  24  ib.  334;  32  ib.  500.  The  field  for  this  investiga- 
tion must  necessarily  be  wide  and  extensive,  but  not  illimi- 
table. It  is  true,  that  the  sale  to  Stuckey  is  not  shown  to 
have  taken  place  at  any  particular  date,  but  it  seems  that 
the  principal  to  the  note  bought  the  cotton  in  the  seed, 
and  it  was  competent  for  the  jury  to  infer  that  it  was  sold 
to  Stuckey  in  the  seed  from  the  language  used  by  the  wit- 
ness, and  from  the  fact  that  he  sold  two  or  three  thousand 
pounds  to  Stuckey,  and  that  he  gave  the  remaining  thirteen 
thousand  pounds  for  a  negro,  and  that  the  negro  became 
free,  and  that  there  were  sixteen  thousand  pounds  of  seed 
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cotton  when  he  bought  it ;  and  from  the  further  facts  that 
the  purchase  was  made  the  10th  September,  1864.,  and  the 
note  payable  twelve  months  after  that  date,  and  he  gave 
ten  cents  per  pound  for  the  cotton,  and  sold  it  for  the  same 
to  Stuckey.  We  do  not  say  that  the  jury  ought  to  have 
inferred  from  these  facts,  that  the  cotton  was  resold  in  the 
seed  at  the  time  he  bought  it,  but  they  could  legitimately 
look  at  all  the  facts  in  evidence  in  ascertaining  whether  the 
cotton  was  sold  to  Stuckey  at  or  about  the  time  of  the  sale. 
I  have  followed  the  views  of  my  brethren  announced  in  the 
cases  of  Scheihle  v.  Bacho,  and  T'arleton  v.  The  Southern 
Bank,  at  the  present  term.  My  own  opinion  is,  that  the 
ordinance  gives  no  defense  against  such  a  contract  that  was 
not  available  by  the  principles  of  the  common  and  statutory 
law  in  force  when  the  contract  was  made ;  and  any  inter- 
pretation which  extends  its  influence  beyond  the  range  of 
those  principles,  would  be  violative  of  the  provision  of  the 
constitution  of  the  United  States,  which  inhibits  a  State 
from  impairing  the  obligation  of  a  contract.  Any  State 
authority,  which,  by  legislative  or  judicial  action,  attempts 
to  insert  a  new  stipulation  in  a  contract — or  to  diminish 
the  amount  one  party  to  it  is  entitled  to  recover,  or  to  in- 
crease the  amount  that  the  other  is  bound  to  pay,  by  the 
tarms  thereof  at  the  time  it  was  made,  would  be,  in  my 
judgment,  an  invasion  of  the  obligation  of  the  contract 
which  the  Federal  Constitution  intended  to  guard  and  pro- 
tect, as  well  for  one  party  as  the  other. 
It  results  that  both  cases  must  be  affirmed. 
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GARDNER'S  EXECUTOR  vs.  GARDNER'S  HEIRS 
AND  DISTRIBUTEES. 

[PABTIAL  DISTBIBUTIOK   OF  DECEDENT'S    ESTATE.] 

1.  Partial  distribution  ;  notice  to  distributees. — The  probate  court  has  no 
authority,  on  the  application  of  an  executor,  to  make  a  decree  distribu- 
ting Confederate  money  among  distributees  without  notice  to  them  of 
Buch  a  proceeding,  and  without  any  appearance  or  waiver  of  notice  on 
their  part.  A  notice  to  appear  at  the  time,  as  parties  to  a  proceeding 
for  the  settlement  of  the  accounts  of  such  executor,  which  settlement 
was  abandoned,  is  not  sufficient  to  sustain  the  decree. 

Appeal  from  the  Probate  Court  of  Dallas. 

In  the  matter  of  the  estate  of  Garland  T.  Gardner,  de- 
ceased ;  Virgil  H.  Gardner,  the  surviving  executor  of  said 
estate,  appeared  in  the  probate  court  of  Dallas  county,  on 
the  16th  September,  1863,  the  day  appointed  for  the  final 
settlement  of  his  executorship  of  said  estate.  The  order 
of  the  court  made  on  that  day,  after  stating  as  above  set 
forth,  is  as  follows :  "  Came  the  said  V.  H.  Gardner,  and 
the  account  for  a  final  settlement  is  hereby  withdrawn,  by 
leave  of  the  court,  and  the  said  V.  H.  Gardner,  surviving 
executor,  as  aforesaid,  filed  in  court  the  following  report  and 
petition  under  oath,  which  report  is  in  the  following  words 
and  figures,  to-wit :"  &c.  The  petition  states  that  said  ex- 
ecutor had  come  into  possession  of  a  large  sum  of  Confed- 
erate money  from  the  sale  of  property  belonging  to  the 
estate  of  his  testator,  and  petitioned  for  an  order  of  the 
court  dividing  said  money  amongst  the  heirs  and  distribu- 
tees of  said  Garland  T.  Gardner,  deceased.  The  court  on 
the  same  day  made  the  order,  as  prayed  for,  decreeing  a 
distribution  of  said  money  amongst  said  heirs  and  distribu- 
tees, and  the  order  thus  proceeds  :  "  And  the  said  V.  H. 
Gardner,  having  given  his  check  on  the  Bank  of  Selma, 
where  said  funds  are  deposited,  for  said  several  amounts,  to 
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Thomas  G.  Raner,  as  judge  of  the  probate  court  of  Dallas 
county,  in  full  satisfaction  and  payment  of  said  orders  and 
decrees ;  it  is  therefore  ordered  and  decreed,  that  satis- 
faction be  entered  of  said  decree,"  &c.  On  the  13th 
August,  1866,  the  appellants,  who  are  the  heirs  and  dis- 
tributees of  said  decedent,  took  an  appeal  from  said  decree 
to  the  supreme  court,  and  assigned  the  decree  as  error. 

Wm.  M,  Brooks,  and  Pettus  &  Dawson,  for  appellants. 
Joseph  E.  John,  and  J.  T.  Morgan,  contra. 

A.  J.  "WALKER,  C.  J. — In  this  case  the  probate  judge 
made  a  decree  on  the  application  of  the  executor,  distribu- 
ting a  large  amount  of  Confederate  money  unequally  among 
the  distributees,  and  upon  the  reception  of  a  check  for  the 
money,  entered  satisfaction.  Of  this  proceeding  the  dis- 
tributees had  no  notice,  and  the  names  of  some  of  them 
were  not  even  stated.  Such  a  decree,  so  affecting  the  dis- 
tributees, should  not  have  been  rendered  without  notice. — 
Harrison  v.  Harrison,  9  Ala.  470 ;  Mc Curry  v.  Hooper, 
12  Ala.  823. 

It  may  be  that  by  a  perfection  of  the  record,  it  would 
appear  that  the  distributees  were  notified  to  appear  at  the 
time  as  parties  to  a  proceeding  for  a  settlement  of  the  ac- 
counts. But  upon  such  notification,  if  it  was  given,  the 
court  could  not  proceed  to  make  the  orders  that  were  made 
after  an  abandonment  of  the  proceeding  for  a  settlement. 
There  was  no  appearance  or  waiver  ot  notice  by  the  parties 
who  assign  error. 

Reversed  and  remanded. 

Byrd,  J.,  not  sitting. 
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WYMAN,  MOSES  &  CO.  vs.  STEWART,  Gaknishee. 

[gaenishment  on  judgment.] 

1.  Judgment  against  firm  name,  and  garnishment  thereon;  what  prop- 
erty may  he  subjected  iy. — A  creditor,  who  brings  his  suit  against 
a  firm,  in  conformity  to  the  provisions  of  §  2142  of  the  Code, 
(Kev.  Code,  §2538,)  and  proceeds  to  judgment  against  the  "common 
name,"  has  no  authority  to  run  an  execution  against  the  individual 
property  of  one  of  the  associates,  but  only  against  the  joint  property  of 
all  ;  and  for  a  like  reason,  when  such  creditor  has  elected  to  bring  his 
suit  against  the  firm,  or  common  name,  he  can  not  by  process  of  garn- 
ishment, subject  the  individual  property  of  one  of  the  associates  to  the 
satisfaction  of  the  judgment. 

2.  Complaint  and  judgment  decisive  of  the  character  of  a  suit. — In  the  orig- 
inal suit  the  summons  was  against  E.  M.  D.  and  J.  W.  E.,  partners, 
under  the  name  and  style  of  E.  M.  D.  &  Co.,  but  the  complaint  and 
judgment  were  both  in  form,  against  E.  M.  D.  &  Co.,  and  the  acknow- 
ledgment of  service  of  the  summons  and  complaint  was  by  E.  M.  D.  & 

Co., — held,  that  the  suit  was  against  the  common  name,  E.  M.  D.  &  Co. 

3.  Garnishee's  ansiver  must  conform  to  the  tcrit.—A  garnishee,  being 
summoned  to  answer  what  he  was  indebted  to  the  firm  of  E.  M.  D.  & 
Co.,  in  his  answer,  failed  to  mention  or  allude  to  E.  M.  D.  &  Co., 
but  answered  that  he  was  indebted  to  J.  W.  R.,  whose  name  did  not  ap- 
pear upon  the  process  of  garnishment,  whereupon  he  we  was  forthwith 
discharged  by  the  court, — held,  that  this  was  an  error,  which  will  reverse 
the  case  on  appeal. 

Appeal  from  the  Circuit  Court  of  Moutgomery. 
Tried  before  Hon.  Geoege  Goldthwaite. 

On  the  11th  day  of  January,  1860,  James  R.  Stewart, 
the  appellee,  was  summoned  by  process  of  garnishment,  to 
answer  what  he  was  indebted  to  E.  M.  Dillard  &  Co.,  against 
whom  the  appellants,  Wyman,  Moses,  &  Co.,  had  recovered 
a  judgment  at  the  June  term,  1859,  of  the  circuit  court  of 
Montgomery.  The  writ  commenced  as  follows  :  "The  State 
of  Alabama — To  any  sherijff  greeting  :  Whereas,  W.  W. 
Screws  has  made  aflfidavit,  as  required  by  law,  that  Wyman, 
Moses  &  Co.,  at  the  June  term,  1859,  of  the  circuit  court 
of  Montgomery  county,  recovered  a  judgment  against  £J. 
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AT.  Dillard  (^  Co.,  for  the  sum  of"  &c.     At  the  June  term, 
1860,  the  garnishee  appeared  and  made  his  answer,  a  part 
of  which  is  as  follows  : 
Wyman,  Moses  &  Co.,  ]      In  open  court  comes  the 

vs.  garnishee,  and   for  answer 

James  R.  Stewart,  garnishee;  y  to  the  writ  served  upon  him 


Julius  W.  Rast,  defendants 
in  execution. 


in    this     case,     answering 
'says,'  &c.,  and  proceeds  to 


answer  what  he  was  indebted  to  Julius  W.  Rast.  At  the 
January  term,  1867,  of  said  court,  the  plaintiff  made  a 
motion  to  amend  the  writ  of  garnishment,  by  inserting  after 
the  words,  'recovered  a  judgment  against'  the  following  : 
"Edward  M.  Dillard  and  Julius  W.  Rast,  partners  in  trade, 
under  the  name  and  style  of,"  and  in  support  of  said  mo- 
tion, read  in  evidence,  the  record  of  the  judgment  and  pro- 
ceedings in  the  original  suit  of  Wyman,  Moses  &  Co.  vs. 
E.  M.  Dillard  &  Co.,  on  which  judgment  said  garnishment 
issued.  The  summons  was  against  "Edward  M.  Dillard 
and  Julius  W.  Rast,  partners,  under  the  name  and  style  of 
E.  M.  Dillard  &  Co,"  and  the  complaint  was  against  "E. 
M.  Dillard  <fe  Co,"  and  the  acknowledgment  of  service  was 
by  "E.  M.  Dillard  &  Co.";  the  judgment  also  was  against 
the  firm  name.  The  court  refused  to  allow  said  amend- 
ment and  discharged  the  garnishee,  and  the  plaintiflfs  ex- 
cepted to  the  refusal  of  the  court  to  allow  said  amendment, 
and  to  the  order  discharging  the  garnishee,  and  appealed 
to  this  court,  and  assigned  the  same  as  error. 

Watts  &  Troy,  for  appellants. 
Elmore,  Keyes  and  Morrissett,  contra. 

BYRD,  J. — A  partnership  may  be  sued  by  its  style, 
whether  it  comprise  the  names  of  the  partners  or  not,  and 
the  summons  served  on  one  of  the  associates  ;  and  on  such 
service  a  judgment  may  be  rendered,  which  will  bind  the 
joint  property  of  all  the  associates,  in  the  same  manner  as 
if  all  had  been  made  defendants,  and  had  been  sued  upon 
their  joint  liability,  and  served  with  process. — Code,  §  2142. 

This  statutory  provision  does  not  authorize  a  creditor 
who  brings  his  suit  in  conformity  to  it,  and  proceeds  to 
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judgment  against  "the  common  name,"  to  run  an  execution 
against  the  individual  property  of  one  of  the  associates. 
Our  construction  of  the  statute  limits  the  execution  in  such 
a  case  to  "the  joint  property  of  all  the  associates."  And 
upon  the  analogies  of  the  law,  we  hold  that  the  creditor, 
when  he  elects  to  bring  his  suit  against  the  firm  or  common 
name,  cannot  by  process  of  garnishment  subject  the  indi- 
vidual property  of  one  of  the  associates  to  the  satisfaction 
of  the  judgment.  A  suit  in  this  form  is  a  creature  of  the 
statute,  and  we  are  not  authorized  to  extend  its  provisions 
by  judicial  construction.  We  must  confine  the  parties  to 
the  remedy  it  gives.  It  would  be  an  anomaly  to  allow  a 
creditor  in  such  a  case  to  reach  the  individual  property  of 
one  of  the  partners  by  process  of  garnishment,  when  he 
could  not  do  so  by  an  execution  on  a  judgment  rendered 
against  the  common  name. 

The  statute  clearly  gives  the  judgment  a  binding  effect 
against  "the  joint  property,"  and  gives  none  against  the 
property  of  the  several  partners.  We  do  not  intend  to  in- 
timate any  opinion  of  the  construction  to  be  given  to  the 
word  "binds"  in  the  statute,  further  than  to  say,  that  it  is 
limited  to  the  joint  property  of  the  partnership. 

2.  It  appears  from  the  bill  of  exceptions,  that  the  sum- 
mons in  the  original  suit  was  against  "Edward  M.  Dillard 
and  Julius  W.  Rast,  partners,  under  the  name  and  style  of 
E.  M.  Dillard  &  Co.";  and  which  was  the  usual  form  at 
common  law.  But  the  complaint  and  judgment  are  both 
in  form  against  E.  M.  Dillard  &  Co.,  and  the  acknowledg- 
ment of  service  of  the  summons  and  complaint  is  by  E.  M. 
Dillard  &  Co. 

At  common  law,  if  the  declaration  departed  from  the 
writ  it  was  objectionable.  Bat  the  plaintiff,  upon  applica- 
tion to  the  court,  migJit  be  allowed  by  the  court  to  amend 
his  declaration,  so  as  to  conform  to  the  process.  But  if 
the  parties  went  to  trial  without  any  objection  to  the  de- 
parture, the  declaration  was  decisive  of  the  character  of 
the  suit,  and  it  could  not  be  aided  or  varied  by  anything 
contained  in  the  writ. 

A  party  might,  at  common  law,  issue  a  writ  in  his  own 
name  as  administrator,  &c.,  without  subjecting  himself  to 
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any  valid  objection  for  so  doing. — Tidd's  Pr.  403.  But  we 
know  of  no  authority  at  common  law  which  authorized  a 
plaintiff  to  issue  a  writ  against  the  members  of  a  partner- 
ship as  such,  and  then  file  a  declaration  against  the  firm 
name,  and  upon  a  judgment  rendered  against  the  firm 
name,  to  treat  the  suit  against  the  members  of  the  firm  in- 
dividually, and  run  an  execution  against  their  individual 
property.— Tidd's  Pr.  402  to  407. 

In  the  case  before  us,  we  must  hold  that  the  suit  is 
against  "the  common  name,"  as  the  complaint  and  judg- 
ment are  both  against  the  same  ;  and  we  conceive  that  the 
following  decisions  sustain  this  view  of  the  case  : — 3Iarshall 
et  al.  V.  White,  8  Por.  551  ;  Crinis  Adnir  v.  Crawford, 
29  Ala.  623  ;  Ikelheimer  v.  Chapman,  AdmW,  32  ib.  676  ; 
Davidson  &  Bradley  v.  Street  &  Ferguson,  34  ib.  125. 

3.  Upon  the  principles  laid  down,  the  court  below  did 
not  err  in  refusing  the  application  of  appellants  to  amend 
the  process  of  garnishment  as  proposed. 

But  we  are  of  opinion  that  the  court  erred  in  discharg- 
ing the  garnishee.  He  had  wholly  failed  to  answer  the 
summons,  which  required  him  to  answer  what  he  was  in- 
indebted  to  the  firm  of  E.  M.  Dillard  &  Co.,  and  not  what 
he  was  indebted  to  Julius  W.  Bast,  whose  name  does  not 
appear  upon  the  process  of  garnishment.  In  his  answer, 
he  does  not  mention  or  allude  to  E.  M.  Dillard,  or  to  E.  M. 
Dillard  &  Co. 

We  conceive  that  the  answer,  although  not  made  a  part 
of  the  bill  of  exceptions,  nor  by  any  order  of  court  made 
a  part  of  the  record,  yet  the  judgment  entry  sufficiently 
refers  to  and  identifies  it,  to  authorize  us  to  treat  it  as  a 
part  of  the  record,  especially  when  the  counsel  for  appellee 
have  not  moved  to  strike  it  from  the  transcript. — Bostwick 
<&  Kirkland  v.  Beach,  18  Ala.  80 ;  Lewis  v.  DeBose  &  Co., 
29  Ala.  219. 

If  it  had  appeared  that  the  court  discharged  the  gar- 
nishee in  consequence  of  the  refusal  of  appellants  to  pro- 
ceed further  on  account  of  the  ruling  of  the  court  on  the 
application  to  amend,  then  we  would  have  affirmed  the 
judgment  of  the  court.  But  we  think  that  the  bill  of  ex- 
ceptions shows,  whether  truly  or  not,  that  the  court  be- 
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low  overruled  the  application  and  discharged  the  garnishee 
at  the  same  time,  without  allowing  appellants  an  opportu- 
nity to  make  any  further  motion  in  the  cause,  and  the  gar- 
nishee has  failed  to  answer  whether  he  was  or  not  indebted 
to  E.  M.  Dillard  &  Co. 
Reversed  and  remanded. 

Judge,  J.,  not  sitting. 


CALLAHAN  vs.  LOTT,  Administeateix. 

[appucation  fob  beheaeing.] 

1.  When  appeal  will  not  lie. — An  appeal  will  not  lie  from  the  order  of  the 
circuit  judge,  granting  a  rehearing  in  the  court  below, 

2.  Rehearing,  petition  for.  — To  obtain  a  rehearing  under  the  provisions  of 
§$  2814,  (2408,)  2815,  (2409,)  Kevised  Code,  the  petition  should  set  forth 
all  the  facts  relied  upon,  to  obtain  the  relief  sought;  the  affidavits  of  third 
persons,  though  they  may  be  looked  to  for  other  purposes,  cannot  be 
considered  as  parts  of  the  petition. 

Appeal  from  the  Circuit  Court  of  Monroe. 
Heard  before  Hon.  John  K.  Heney. 

This  was  an  application,  by  petition,  by  E.  B.  Lott,  ad- 
ministratrix, to  the  judge  of  the  circuit  court  for  Monroe 
county,  for  a  new  trial,  in  the  case  of  R.  N.  Callahan  vs. 
E.  B.  Lott,  administratrix,  &c.,  in  which  judgment  was  ren- 
dered against  the  defendant,  at  the  fall  term,  1866,  of  said 
court.  The  petition  was  filed  on  the  14th  December,  1866. 
Upon  hearing  the  petition,  demurrer  and  answer  thereto, 
the  judge  granted  a  new  trial.  From  this  action  of  the 
court,  the  plaintiff  appealed,  and  now  assigns  the  same  a» 
error. 

S.  J.  CuMMiNGS,  for  appellants. 
R.  C.  ToRBEY,  contra. 
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JUDGE,  J. — There  has  been  no  trial  in  the  circuit  court, 
of  the  facts  alleged  in  the  petition  in  this  case,  and  the 
order  of  the  circuit  judge,  made  in  vacation,  superseding 
the  execution,  and  directing  the  cause  to  be  placed  upon 
the  trial  docket,  will  not  support  an  appeal.  The  correct 
practice  in  such  cases,  is  plainly  indicated  in  the  case  of 
Pratt  &  McKenzie  v.  Keils  &  Sylvester,  28  Ala.  390. 

We  may  remark,  for  the  future  guidance  of  the  parties  in 
the  court  below,  that  the  petition  does  not  seem  fully  to 
conform  to  the  requisitions  of  section  2408,  and  2409,  of 
the  Code.  All  the  facts  relied  upon  to  obtain  the  relief 
sought,  should  be  set  forth  in  the  petition  of  the  applicants  ; 
the  affidavits  of  third  persons,  though  they  may  be  looked 
to  for  other  purposes,  cannot  be  considered  as  parts  of  the 
petition.  The  petition,  however,  may  be  amended  in  the 
court  below. 

Appeal  dismissed. 


WILSON,  Administratoe,  vs.  AEMSTRONG. 

[action  on  pbomissoet  note  by  payee  against  makeb.] 

1.  When,  sale  by  order  of  probate  court  is  void. — Where  property  of  a  de- 
cedent is  sold  by  his  administrator,  by  an  order  of  the  probate  court, 
and  no  valid  ground  is  stated  in  the  application  for  sale,  and  no  ground 
or  reason  whatever  for  the  sale  stated  by  the  court  in  its  order  of  sale, 
such  sale  is  void,  and  the  administrator  can  not  recover  on  a  promis- 
sory note  given  for  the  purchase-money  of  property  thus  sold. 

2.  Same;  provisions  of  will  can  gire  no  validity  to. — The  fact  that  the  de- 
cedent's will  directed  a  sale  of  the  property,  was  no  ground  for  an  order 
of  sale  by  the  probate  court,  and  can  give  no  validity  to  it. 

Appeal  from  the  Circuit  Court  of  Henry. 
Tried  before  Hon.  H.  D.  Clayton. 

This  action  was  brought  by  William  C.  Wilson,  admin- 
istrator, with  the  will  annexed,  of  the  estate  of  Mary  Wil- 
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son,  deceased,  against  Thomas  Armstrong,  Ira  Elliott,  and 
G.  W.  Williams  ;  was  commenced  on  17th  March,. 1866,  and 
was  founded  upon  a  promissory  note  made  by  the  defend- 
ants on  the  4th  day  of  May,  1863,  and  payable  on  1st  day 
of  January,  1864,  to  plaintiff,  as  administrator  of  said  de- 
ceased. The  defendants  pleaded  three  pleas,  .the  second 
being  as  follows  :  "  2d.  The  defendant,  for  further  answer 
to  the  complaint,  saith  that  the  note,  which  is  the  founda- 
tion of  the  suit,  was  given  for  a  negro  bought  at  a  pre- 
tended sale  made  by  the  plaintiff,  as  administrator,  &c.,  of 
the  estate  of  said  Mary  Wilson,  deceased,  which  sale  was 
void,  for  want  of  jurisdiction  in  the  probate  court  to  order 
the  sale,  and  of  this  they  are  ready  to  verify."  The  de- 
fendant, in  support  of  this  plea,  read  in  evidence  the  records 
of  the  probate  court,  under  which  the  sale  of  the  negro 
•was  had,  for  the  purchase  of  whom  the  note  in  controversy 
was  given.  The  petition  of  the  administrator  to  sell  the 
slaves  of  said  deceased  was  as  follows :  The  petition  of 
William  C.  Wilson,  administrator,  &c.,  respectfully  shows 
that  said  deceased  died,  seized  and  possessed  of  the  fol- 
lowing slaves,  to-wit :  (particularly  describing  them,)  and  by 
said  will,  said  negroes  were  directed  to  be  sold  for  distri- 
bution among  the  legatees  of  the  estate  of  said  deceased. 
He  therefore  prays  an  order  for  the  sale  of  said  negroes 
on  six  months  credit,  at  Columbia  or  Abbeville,  as  may 
seem  meet.  The  legatees  and  heirs  of  said  deceased  are  :" 
(giving  their  names  and  county  and  State  of  their  residence.) 
The  petition  was  sworn  to.  A  day  was  set  to  hear  said  ap- 
plication, and  notice  ordered  to  be  published  in  a  news- 
paper. The  order  of  the  probate  court  to  sell  the  said 
slaves  is  as  follows :  "  This  being  the  day  set  for  the  hear- 
ing of  the  application  of  William  C.  Wilson,  senior,  ad- 
ministrator, with  the  will  annexed,  of  said  deceased,  here- 
tofore filed  praying  for  an  order  authorizing  him  to  sell  the 
following  named  slaves,  belonging  to  said  deceased,  for  the 
purpose  of  distribution,  to-wit :  *  *  *  *  And  it  appearing 
to  the  court,  that  notice  of  the  filing  of  said  application, 
and  of  the  day  set  for  hearing  the  same,  has  been  given  by 
publication  in  the  '  Spirit  of  the  South,'  a  newspaper  pub- 
11 
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lished  ia  Eufaula,  Alabama,  for  three  successive  weeks  be- 
fore this  day,  and  the  objections  this  day  filed  by  John  M. 
Scott,  the  executor  named  in  the  will  of  said  deceased,  and 
agent  for  the  heirs  of  said  deceased,  against  the  granting 
of  said  order,  having  been  overruled  ;  it  is  ordered  that 
said  administrator  do  proceed  and  sell  said  slaves,  at  Ab- 
beville, in  said  county,  at  public  outcry  to  the  highest  bid- 
der, on  a  credit,  until  the  first  day  of  January,  1864,  after 
giving  thirty  days  notice  of  said  sale,"  &c.  The  will  of  said 
Mary  Wilson,  deceased,  was  also  introduced  in  evidence. 
The  court  charged  the  jury,  "  that  the  sale  of  the  negroes, 
for  which  said  promissory  note  was  given,  was  without  au- 
thority of  law  and  void,  and  that  the  plaintiff  could  not  re- 
cover in  this  action ;  and  to  this  charge  the  plaintiff  ex- 
cepted, and  was  forced  to  take  a  non-suit.  He  appealed 
to  this  court  to  have  the  same  set  aside,  and  assigned  as 
error  the  charge  of  the  court. 

F.  M.  "Woods,  and  Samuel  F.  Kice,  for  appellant- 
W.  C.  Gates,  contra. 

A.  J.  WALKEK,  C.  J. — No  valid  ground  for  the  order 
of  sale,  under  which  the  property  was  sold  by  the  appel- 
lant as  administrator,  is  alleged  in  the  application  for  sale. 
No  ground  or  reason  whatever  for  the  sale  is  stated  by  the 
probate  court  in  its  order. — Revised  Code,  §  2067,  (1743  ;) 
Ikelheimer  v.  Chapman,  32  Ala.  676 ;  Wyait  v.  Ramho,  29 
Ala.  510 ;  Hall  v.  Chapman,  35  Ala.  553. 

The  fact  that  the  decedent's  will  directed  a  sale  of  the 
property  was  certainly  no  ground  for  an  order  of  sale  by 
the  probate  court.— Revised  Code,  §§  2067,  (1743,)  206  8 
(1744  ;)  Annual  Alabama  Conference  of  the  Methodist  Episco- 
pal Church  V.  Price,  MS. ;  31cCollum  v.  McCollum,  33  Ala. 
Eep.  711. 

The  order  of  sale  was  void,  and  the  plaintiff  can  not  re- 
cover the  purchase  money.  We  regret  that  such  is  the  law, 
yet  it  has  been  long  so  settled  in  this  State.  We  can  only  say, 
as  this  court  has  said  before,  that  the  corrective  is  with  the 
legislature. — Beene  v.  Colhnberger,  38  Ala.  647. 
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Byrd,  J. — I  concur  alone  on  the  doctrine  of  stare  decisis, 
not  because  I  approve  of  the  principles  and  results  of  the 
cases  of  Wyatt  v.  Ramho,  Ikelheimer  v.  Chapman,  Hall  v. 
Chapman,  and  Beene  v.  CoUenberger,  above  cited.  I  think 
the  latter  case  is  abhorrent  to  justice,  and  is  the  natural 
result  of  some  other  such  cases. 

Affirmed. 


CHAMBERS  vs.  CROOK. 

[BILL   lU   EQUITY   TO    ENJOIN    JUDGMENT   ON   STATUTOKY   AWAKD.  ] 

1.  Partnership  and  individual  transactions;  settlement  of . — Upon  the  set- 
tlement of  a  partnership,  when  two  partners  are  equal  in  interest,  one- 
half  of  any  balance  of  profit  or  loss  is  the  extent  of  the  liability  of  the 
one  to  the  other,  after  having  first  applied  the  partnership  assets  to  the 
exoneration  of  partnership  liabilities  ;  but  as  to  individual  transactions^ 
the  whole  balance  is  the  amount  of  the  indebtedness  of  the  one  to  the 
other. 

2.  Equity  will  grant  relief  against  a  statutory  award. — A  party  is  not  pre- 
cluded by  the  provisions  of  section  3160,  (2721,)  Revised  Code,  from 
going  into  equity  for  any  relief  which  that  court  is  authorized  to  grant. 
That  section  gives  to  an  award  no  more  conclusive  or  final  eflS'ect,  than 
to  a  judgment  in  the  courts  of  common  law,  and  any  relief  which  a 
court  of  equity  will  grant  against  a  judgment,  will  be  granted  against 
an  award,  and  a  statutory  judgment  thereon. 

3.  Same. — A  party  who  obtains  an  award  by  fraudulent  means,  can  be 
restrained  in  a  court  of  equity  after  the  rendition  of  a  statutory  judg- 
ment upon  it,  from  collecting  it,  when  the  opposite  party  could  not 
have  made  a  successful  defense  in  a  court  of  law. 

4.  Fraud  on  the  part  of  one  party  to  a  transaction  renders  it  voidable. — As 
between  the  parties  to  a  transaction,  any  advantage  obtained  by  one 
party  thereto  by  fraud,  renders  it  voidable  at  the  election  of  the  other, 
seasonably  expressed. 

5-  Introduction  of  false  testimony  to  stistain  a  claim,. — Where  a  party  to 
an  award  introduces  testimony  before  the  arbitrators  to  sustain  a  claim, 
when  in  fact  he  had  no  such  claim,  and  ought  to  have  known  that  he 
had  not, — held,  that  in  law,  siich  claim  and  his  evidence  thereof,  was 
fraudulent. 

6.  Judgment  on  award  and  its  affitm,ance  by  supreme  court  no  bar  to  equitable 
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relief  on  ground  of  fraud. — The  fact  that  the  award  and  judgment 
thereon  in  the  circuit  court  was  affii-med  by  the  supreme  court,  does 
not  affect  the  right  of  the  party  to  come  into  equity  to  enjoin  the  judg- 
ment for  the  fraud  of  the  person  procuring  it.  The  party  had  a  right 
to  exhaust  his  legal  remedies  before  resorting  to  his  equitable  ones,  so 
he  acted  in  a  reasonable  time. 

Appeal  from  the  Chancery  Court  of  Wilcox. 
Heard  before  Hon.  J.  Q.  Loomis. 

The  bill  in  this  case  was  filed  on  the  11th  January,  1867, 
by  James  A.  Crook,  against  George  W.  Chambers,  and 
sought  to  enjoin  the  collection  of  a  judgment  which  the 
defendant  had  recovered  against  the  complainant  in  the 
circuit  court  of  Wilcox  county,  on  a  statutory  award.  Ac- 
cording to  the  allegations  of  the  bill,  the  parties  being 
unable  to  settle  their  matters  between  themselves,  consist- 
ing of  partnership  and  individual  transactions,  agreed  to 
submit  them  to  arbitration,  which  was  accordingly  done  on 
the  24th  October,  1865,  and  the  award  thus  made  was  en- 
tered up  as  the  judgment  of  the  said  circuit  court  at  the 
spring  term,  1866.  The  complainant  appealed  from  this 
action  of  the  circuit  court  to  the  supreme  court,  and  the 
case  was  affirmed  by  the  supreme  court  at  the  June  term, 
1866. — See  the  case  reported  in  40th  Alabama,  page  239. 
The  complainant,  previous  to  the  filing  of  this  bill,  filed 
another  bill  on  the  21st  September,  1866,  for  the  same 
cause  of  action,  and  at  the  fall  term,  1866,  of  said  chancery 
court,  this  bill  was  dismissed  for  want  of  equity,  but  without 
prejudice  to  the  filing  of  another  bill  by  the  complainant. 
The  complainant,  in  his  bill,  amongst  other  things,  "charged 
that  upon  said  arbitration,  the  arbitrators  were  misled  and 
deceived  by  the  false  and  fraudulent  statements  of  the 
said  George  W.  Chambers,  who  was  examined  before  said 
arbitrators  on  oath  as  a  witness  in  the  cause,  in  consequence 
of  which  said  false  and  fraudulent  statements  on  the  part 
of  said  Chambers,  and  influenced  and  deceived  thereby, 
the  arbitrators,  instead  of  awarding  a  lai'ge  sum,  to-wit : 
the  sum  of  from  twelve  to  fifteen  hundred  dollars  to  your 
orator,  as  due  to  him  from  said  Chambers,  which  sum,  your 
orator  says  is  legally,  justly,  and  equitably  due  to  him  from 
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said  Chambers ;  they,  the  said  arbitrators,  deceived  and 
misled  as  aforesaid,  did  allow  and  award  to  the  said  Cham- 
bers, as  due  from  your  orator,  the  large  sum  of  three  thous- 
and eight  hundred  and  seventy-three  66-100  dollars,"  <fec. ; 
and  further,  "  that  said  Chambers  made  a  false  and  fraud- 
ulent statement  on  oath,  before  the  said  arbitrators,  and 
by  which  they  were  misled  and  deceived  in  this — the  said 
Chambers  swore  that  your  orator  agreed  to  give  him  fifteen 
hundred  dollars  for  assisting  him  in  making  a  sale  of  your 
orator's  plantation  to  one  J.  F.  Bettis,  in  the  summer  of 
1860,"  &c.  The  defendant,  in  his  answer,  pleaded  in  bar  of 
this  action  the  judgment  of  the  circuit  court  on  the  award, 
and  its  affirmance  by  the  supreme  court,  and  the  former 
dismissal  of  the  bill  of  the  complaint  by  the  chancery  court 
for  the  same  cause  of  action,  and  also  demurred  to  the  bill 
and  moved  to  dismiss  it  for  the  want  of  equity.  The 
chancellor  refused  to  grant  this  motion,  and  on  the  hearing 
of  the  case  upon  the  pleadings  and  testimony,  granted  the 
relief  prayed  for,  perpetually  enjoining  the  defendant  from 
enforcing  the  collection  of  his  judgment  obtained  on  the 
award.  The  defendant  appealed  to  this  court,  and  assigned 
as  error  the  several  rulings  of  the  court  and  the  decree 
rendered. 

Morgan  &  Lapsley,  for  appellant. 

Pettus  &  Dawson,  and  Cochran  &  Dawson,  contra. 

BYRD,  J. — The  chancellor  set  aside  the  award  and  per- 
petually enjoined  the  judgment  rendered  thereon ;  but  he 
has  not  assigned  the  reasons  or  ground  upon  which  he 
founded  his  decree. 

This  case  shows  how  much  better  it  is  for  parties,  in  the 
first  instance,  to  resort  to  the  courts  of  the  country,  which 
are  presided  over  by  judges  learned  in  the  law,  to  settle 
up  the  trausactions  of  a  long  existing  partnership,  and  the 
individual  dealings  of  the  partners,  which  have  become 
blended  to  any  extent  with  such  transactions,  than  to  sub- 
mit them  to  men  who,  perhaps,  have  neither  experience  in 
such  matters,  nor  but  a  limited  knowledge  of  the  law  ap- 
plicable thereto.    In  this  case  it  appears  that  the  arbitra- 
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tors  have  blended  partnership  and  individual  transactions, 
and  found  a  general  balance  and  gave  an  award  therefor, 
without  considering  that,  as  to  partnership  transactions, 
where  the  two  partners  are  equal  in  interest,  one-half  of 
any  balance  of  loss  or  profit  is  the  extent  of  the  liability  of 
the  one  to  the  other,  (upon  a  settlement  of  the  partnership,) 
after  having  first  applied  the  partnership  assets  to  the  ex- 
oneration of  partnership  liabilities,  and  as  to  individual 
transactions  the  whole  balance  is  the  amount  of  the  in- 
debtedness of  one  to  the  other.  It  is  necessary  to  make 
this  distinction  in  the  future  disposition  of  the  cause. 

2.  The  main  question  in  this  case  is,  whether  the  chan- 
cellor erred  in  setting  aside  the  award  and  perpetually  en- 
joining the  judgment  thereon.  And  this  depends  on 
whether  there  is  equity  in  the  bill ;  and  if  so,  whether  it  is 
sustained  by  the  evidence.  In  my  opinion  §  2721  of  the 
Code  makes  an  award  conclusive  between  the  parties,  and 
it  is  final  in  courts  of  law,  "  unless  the  arbitrators  are  guilty 
of  fraud,  paitiality  or  corruption  in  making  it."  It  does 
not  affect  the  right  of  a  party  to  go  into  equity  for  any  re- 
lief, which  that  court  is  authorized  to  grant.  Nor  does  the 
statute  give  the  award  any  more  conclusive  or  final  effect, 
than  it  does  to  judgments  in  the  courts  of  common  law ; 
and  it  would  seem  to  follow  that  any  ground  of  relief  which 
would  in  a  court  of  equity  be  granted  against  a  judgment, 
should  be  granted  against  an  award  and  a  statutory  judg- 
ment thereon. 

What,  then,  is  the  general  doctrine  on  this  subject?  No 
accurate  definition  which  will  embrace  all  acts  or  omissions 
of  parties  can  be  given  of  the  term  fraud.,  in  the  extensive 
signification  in  which  it  is  used  in  courts  of  equity.  It  is 
said  to  be  more  odious  than  force ;  and  that  it  vitiates 
every  transaction  as  against  the  party  guilty  of  it.  A  party 
who  fraudulently  obtains  an  advantage  of  another  in  any 
transaction  cannot  enforce  it,  if  resisted  ;  and  if  the  latter 
acts  with  reasonable  diligence,  it  may  be  avoided,  and  in 
many  cases  it  is  absolutely  void  in  the  absence  of  any  dili- 
gence to  avoid  it  on  the  part  of  the  party  defrauded.  It 
is,  perhaps,  impossible  to  lay  down  any  invariable  rule  on 
the  subject,  which  would  clearly  define  and  distinguish  the 
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line  which  divides  void  and  voidable  fraudulent  transactions, 
or  those  cases  in  which  all  courts  will  hold  them  void  in 
any  proceeding,  and  those  in  which  the  party  defrauded 
must  avoid  the  transaction  by  a  direct  application  to  a  court 
of  competent  jurisdiction. 

It  is  in  the  latter  class  of  cases  that  the  question  of  dili- 
gence so  often  arises.  In  this  case,  under  the  circumstances 
in  which  it  is  presented,  we  do  not  think  that  the  appellee  is 
chargeable  with  any  laches  or  want  of  diligence  which  should 
bar  his  right  to  relief,  if  he  is  entitled  to  any  under  the 
pleadings  and  evidence.  And  this  we  think  will  appear 
from  the  further  consideration  of  this  cause.  We  have  no 
doubt  that  a  party  who  obtains  an  award  by  fraudulent 
means,  can  be  restrained  in  a  court  of  equity,  after  the  ren- 
dition of  a  statutory  judgment  upon  it,  from  collecting  it, 
where  the  opposite  party  could  not  have  made  a  successful 
defense  in  a  court  of  law.  This  court  has  held  in  a  case 
between  the  same  parties,  that  the  court  of  common  law 
committed  no  error  in  rendering  a  judgment  on  the  award 
in  this  case.  Section  2710  of  the  Code  authorizes  a  judg- 
ment to  be  entered  up  in  "  the  proper  court,"  and  that  with- 
out requiring  any  notice  to  the  party  against  whom  the 
award  is  made,  that  a  motion  will  be  made  to  enter  such 
judgment ;  and  section  2721  makes  the  award  conclusive  as 
before  shown.  We  are  of  opinion,  that  when  the  submis- 
sion and  award  is  substantially  in  compliance  with  the  pro- 
visions of  ch.  9,  tit.  2,  pt.  3  of  the  Code,  it  is  the  duty  "  of 
the  proper  court"  to  enter  judgment  upon  it ;  and  the  party 
against  whom  the  award  is  found  can  make  no  defense  at 
law,  unless  he  can  prove  that  the  "  arbitrators  are  guilty  of 
fraud,  partiality  or  corruption  in  making  it ;"  but,  upon 
this  question  it  is  unnecessary  to  make  any  decision.  For, 
in  this  case,  it  is  not  the  fraud  of  the  arbitrators,  but  of  the 
appellant,  in  procuring  the  award  to  be  made,  which  is 
alleged  as  the  ground  for  relief.  And  the  acts  which  are 
set  out  as  fraudulent,  are  set  out  with  sufficient  certainty 
and  particularity  to  meet  the  requirements  of  the  rules  of 
pleading. — French  v.  Garner  et  a/.,  7  For.  550  ;  Kennedy  s 
Heirs  and  Exr's  v.  Kennedy  s  Heirs,  2  Ala.  571.  And  we  are 
satisfied  that  the  bill  contains  equity,  and  hence  the  chan- 
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cellor  properly  overruled  the  demurrer. — 1  Story  Equity, 
§  186  to  195 ;  \  ib.  §§  1452,  1522  ;  2  Ala.  571 ;  Wyatt  v. 
Ayres  et  al.,  2  Por.  157  ;  Townsend  (Jt  MiUigan  v.  Cowles, 
31  Ala.  433  ;  Cotoan  and  Wife  v.  Jones,  32  ib.  317 ;  Strong 
V.  Bemnjon,  18  ib.  168  ;  Kennedy's  Heirs  v.  Kennedy' s  Heirs, 
supra  ;  Bulkley  v.  Steivart,  1  Day.  132  ;  Buckley  v.  Starr, 

2  ib.  552,  in  point ;  Brown  v.  Green  et  al.,  7  Cow.  536 ; 
Ormshy  s  Admr' s  v.  Bakeicell  et  al.,7  Ohio,  98;  Cald.  on  Arb. 
276,  note  1,  and  authorities  there  cited ;  Head  v.  Muiret  al., 

3  Band.  122  ;  Mock  v.  Candiff,  6  Por.  24. 

There  are  authorities  which  hold  that  an  award  can  not 
be  impeached  for  fraud  of  the  parties  in  obtaining  it.  But 
this  award  was  made  under  a  statute,  and  we  prefer  to  fol- 
low the  authorities  cited,  which  are  in  conformity  with  the 
general  principle  that,  as  between  the  parties  to  a  transac- 
tion, any  advantage  obtained  by  one  party  thereto  by  fraud, 
renders  it  voidable  at  the  election  of  the  other,  if  in  a 
reasonable  time  he  makes  such  election.  The  fraud  vitiates 
the  whole  award,  as  in  this  case  it  is  an  entire  one,  and  as 
shown  in  evidence,  the  partnership  and  individual  transac- 
tions are  not  capable  of  separation,  even  if  in  a  case  of 
fraud  by  one  of  the  parties  it  is  allowable  to  set  it  aside  in 
part. 

3.  Without  entering  into  a  discussion  of  the  answer  and 
evidence  of  the  appellant,  when  compared  with  the  evidence 
of  the  disinterested  witnesses,  we  are  satisfied  that  their 
evidecee  is  sufficient  to  overcome  the  denials  of  the  answer 
and  the  evidence  introduced  by  appellee,  upon  the  claim 
for  the  item  of  $1,500,  as  compensation  for  services  in  sell- 
icg  the  land  of  appellee  to  Dr.  Bettis  ;  and  whether  appel- 
lant supposed  he  was  making  an  honest  and  just  claim  to 
that  sum  before  the  arbitrators,  we  are  satisfied  upon  the 
evidence  that  he  had  no  such  claim,  and  that  he  ought  to 
have  knoion  lie  had  not ;  and,  consequently,  we  must  hold 
that  in  law,  such  claim  and  his  evidence  thereof  before  the 
arbitrators,  was  fraudulent.  It  is  true  that  one  Williams 
testified  before  the  arbitrators  to  the  correctness  of  this 
claim,  but  it  cannot  be  seen  from  the  evidence  that  they 
allowed  it  upon  his  evidence  alone.  The  appellee  denied 
its  correctness — the  appellant  testified  to  it  before  the  arbi- 
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trators,  knowing,  or  he  ought  to  have  known,  it  was  unjust, 
if  we  are  to  believe  the  witnesses  who  have  testified  to  his 
admission,  made  to  them  before  the  trial  by  the  referees. 

And  it  appears  from  the  record  that  the  appellant  ad- 
mitted that  eleven  persons  would  prove  they  were  ac- 
quainted-with  the  general  character  of  the  witness  Wil- 
liams— "that  that  character  is  bad,  and  that  from  their 
knowledge  of  his  general  character,  they  would  not  believe 
him  on  his  oath."  This  is  not  referred  to  as  any  ground 
for  relief,  but  under  all  the  evidence  in  this  case,  it  is,  at 
least,  a  circumstance  to  be  considered  in  coming  to  a  con- 
clusion as  to  the  means  and  instruments  resorted  to  by 
appellant  in  making  out  this  claim  before  the  arbitrators. 
If  so  many  persons  in  the  neighborhood  knew  the  charac- 
acter  of  the  witness,  it  seems  the  party  who  used  him  should 
have  known  something  of  it.  The  Code  allows  parties  to 
arbitrations  to  be  witnesses,  and  our  statute  now  authorizes 
parties  to  be  witnesses  in  all  suits,  except  in  a  few  specified 
cases ;  and  the  temptation  even  to  a  good  man  is  not  with- 
out influence  to  make  his  testimony  as  favorable  to  himself 
as  his  conscience  will  allow  ;  and  a  bad  man  will  have  a 
wider  range  to  indulge  his  selfishness ;  both  may  be  strang- 
ers to  the  jury ;  and,  as  often  occurs,  the  less  conscientious 
will  make  a  better  appearance  bsfore  the  jury,  and  very 
unjust  verdicts  will  be  rendered,  which  subsequent  events 
or  testimony  would  expose.  Now,  if  a  party,  by  his  own 
false  and  fraudulent  testimony  or  pretenses,  procures  an 
unjust  judgment  against  another,  it  will  be  some  restraint 
on  the  unscrupulous,  and  even  those  who  would  be  just, 
but  for  the  temptation  to  make  out  a  demand,  or  to  dis- 
prove it  when  made,  or  to  secure  an  advantage  which  his 
high  character  might  give  him  with  a  jury,  if  courts  of 
equity  will  grant  relief  when  a  palpable  case  of  injustice 
occurs  by  the  false  and  fraudulent  testimony  of  a  party. 
If  this  cannot  be  done,  the  ends  of  justice  will  be  per- 
verted, and  what  was  intended  as  a  shield  against  fraud, 
will  become  its  most  potent  weapon.  Besides,  when  it  is 
known  that  courts  of  equity  will  give  relief  against  judg- 
ments obtained  through  the  false  and  fraudulent  testimony 
of  .a  party  who  knew  it  to  be  so,  or  ought  to  have  known 
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it,  it  will  make  parties  more  cautious  and  correct  in  their 
evidence,  and  will  thus  promote  the  ends  of  truth  and  jus- 
tice. 

Upon  the  evidence  in  this  case,  we  have  come  to  the  con- 
clusion that  appellant  secured  the  allowance  of  the  claim 
for  $1,500  under  false  and  fraudulent  pretenses  and  testi- 
mony. When  his  answer  and  his  evidence  are  compared 
with  the  other  testimony  in  the  cause,  leaving  out  the  de- 
position of  appellee,  we  are  satisfied  that  under  the  rules 
of  law,  they  are  not  entitled  to  much,  if  any,  weight.  It 
is  unnecessary  to  look  at  any  of  the  other  points  made  by 
the  bill,  as  this  one  is  sufficient  to  have  authorized  the 
chancellor  to  have  set  aside  the  award  and  enjoin  the 
judgment. 

The  fact  that  the  latter  was  affirmed  by  the  supreme 
court,  even  taken  in  connection  with  the  other  averments 
of  the  plea  of  appellant,  which  are  sustained  by  the  evi- 
dence, does  not  constitute  any  bar  to  the  remedy  sought 
by  the  bill.  The  appellee  had  the  right  to  try  his  legal 
remedies  before  resorting  to  his  equitable  ones ;  and 
which  he  did  within  a  reasonable  time,  after  exhausting 
the  former  without  success.  The  affirmance  of  the  judg- 
ment on  the  award  by  this  court,  did  not  of  itself  affect 
any  equitable  relief  to  which  appellee  was  entitled. 

4.  The  chancellor  made  no  decree  in  favor  of  the  ap- 
pellee, as  to  the  matters  contained  in  the  ninth  section  of 
the  bill,  and  the  claim  of  Thomas  W.  Evans  ;  and  although 
counsel  for  appellant  have  argued  that  there  is  no  equity 
in  the  bill  in  that  respect,  yet  the  court  made  no  decree 
thereon,  and  the  appellant  cannot  assign  error  and  claim  a 
reversal  therefor. 

All  the  questions  noticed  on  the  brief  of  counsel  for  ap- 
pellant have  been  disposed  of,  and  according  to  an  estab- 
lished practice  we  wall  not  consider  the  assignments  of 
error,  not  insisted  on  in  the  brief. 

It  results  that  the  decree  of  the  chancellor  is  affirmed. 
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CHISHOLM  vs.  COWLES. 

[action  on  common  counts.] 

1.  Partnership  ;  as  iettoeen  the  parties,  and  as  to  third  persons.— k  partner- 
ship, as  to  third  persons,  will  be  considered  to  exist,  when  as  between 
the  parties  themselves,  no  partnership  will  be  implied. 

2.  Same  ;  proof  of. — On  the  question,  whether  the  parties  are  partners, 
inter  se,  the  interest  of  no  third  persons  being  involved,  stronger  proof 
is  required  to  establish  the  partnership,  than  when  the  question  arises, 
as  between  the  alleged  partners  and  third  persons. 

3.  Same. — A  partnership  as  to  third  persons,  may  arise  by  mere  operation 
of  law,  against  the  parties'  intention,  but  as  between  the  parties  them- 
selves, it  only  exists  when  such  is  their  actual  intention.  A  mere  par- 
ticipation of  profits,  will  not  make  the  parties  partners  inter  se,  unless 
such  is  their  intention. 

4.  Same;  question  of  7a w.— Whether  a  partnership  exists  between  two  or 
more  persons,  is  a  question  of  law,  after  the  facts  have  been  ascertained. 

Appeal  from  the  City  Court  of  Montgomery. 
Tried  before  the  Hon.  T.  M.  Areington. 

Tffls  action  was  brought  by  the  appellant  against  the 
appellee,  and  was  commenced  on  the  13th  April,  1866. 
The  complaint  contained  three  counts  ;  for  money  had  and 
received,  money  loaned,  and  an  account  stated.  On  ac- 
count of  the  charge  of  the  court,  the  plaintilBf  was  com- 
pelled to  take  a  non-suit.  That  charge  was  as  follows  : 
"That  if  the  plaintiff  had  any  interest  in  the  said  forty- 
three  bales  of  cotton  bought  of  Norwood,  as  shown  in  the 
evidence,  or  in  the  proceeds  thereof,  his,  plaintiff's  interest, 
was  that  of  a  partner  of  defendant,  and  he  could  not  re- 
cover in  a  court  of  law."  The  evidence  on  the  question, 
whether  the  plaintiff  and  defendant  were  partners  as  far 
as  is  necessary  to  a  correct  understanding  of  the  case,  is 
set  forth  in  the  opinion  of  the  court.  The  plaintiff  appealed 
to  this  court  to  have  the  non-suit  set  aside,  and  assigned 
as  error  the  charge  of  the  court. 
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KiCE,  Semple  &  GoLDTHWAiTE,  for  appellant. 
Watts  &  Troy,  contra. 

JUDGE,  J. — It  is  a  principle  which  has  been  frequently 
recognized  and  acted  upon  by  the  courts,  that  as  between 
persons  concerned  in  a  joint  transaction,  or  series  of  trans- 
actions, a  partnership  as  to  third  persons,  may  be  considered 
by  the  law  to  subsist,  when,  as  between  parties  themselves,  no 
partnership  will  be  implied. —  Waugh  v.  Carver,  2  H.  Bl. 
235  ;  Hesketh  v.  Blanchard,  4  East,  143  ;  Bond  v.  Pittard, 
3  Mees.  &  Welsh.  357  ;  Gill  v.  Kohn,  6  Serg.  &  Rawle,  338  ; 
Bailey  v.  Clark,  6  Pick.  374. 

This  doctrine,  it  haf  been  said,  is  founded  on  a  principle 
of  justice  to  the  community ;  for,  as  was  declared  by  the 
Lord  Chief- Justice,  in  Waugh  v.  Carver,  supra,  "He  who 
takes  a  moiety  of  all  the  profits  indefinitely,  shall,  by  op- 
eration of  law,  be  liable  to  losses,  if  losses  arise ;  upon 
the  principle  that,  by  taking  a  part  of  the  profits,  he  takes 
from  the  creditors  a  part  of  that  fund  which  is  the  proper 
security  to  them  for  the  payment  of  their  debts." — See,  also, 
Grace  v.  Smith,  2  Black.  998. 

The  question  in  the  present  case  is,  whether  the  parties 
were  partners  inter  se,  the  interests  of  no  third  persons 
being  involved.  In  such  case,  it  has  been  held,  stronger 
proof  is  required  to  establish  the  partnership,  than  when 
the  question  arises  as  between  the  alleged  partners  and 
their  persons. —J?o6i;isow  v.  Green,  5  Harring.  (Del.)  115. 

It  was  said  by  Huston,  J.,  in  the  case  of  Heckert  v.  Fege- 
ly,  6  Watts  &  Serg.  139,  "that  it  was  at  present  the  dispo- 
sition of  courts  to  look  less  to  general  rules,  and  more  to 
particular  circumstances,  for  the  purpose  of  ascertaining 
the  intention  and  relative  position  of  the  parties  to  com- 
mercial contracts,  and  the  construction  to  be  put  upon  their 
actions ;  and  it  was  declared  that  the  rule,  that  all  who 
shared  in  the  profits  of  a  business  are  to  be  regarded  as 
partners,  is  now  subject  to  many  exceptions." — 1  Smith's 
L.  C.  731,  note  by  Mr.  Hare.  This  observation  is  especially 
correct,  when  applicable  to  a  case  where  the  question  is 
presented,  of  partnership  as  between  the  parties  them- 
selves. 
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In  the  case  of  Hazard  v.  Hazard,  1  Story,  b71,  it  was 
held,  that  "although  a  partnership  as  to  third  persons  may 
arise  by  mere  operation  of  law  against  the  parties'  inten- 
tion, yet,  as  between  the  parties  themselves,  it  only  exists 
when  such  is  the  actual  intention ;  and  that,  of  course,  a 
mere  participation  of  profits  will  not  make  the  parties 
partners  inter  se,  unless  such  is  their  intention." 

Without  considering  in  detail  all  the  evidence  in  the  pres- 
ent case,  bearing  upon  the  question,  we  state  the  following 
as  facts  appearing  upon  the  record  : 

1.  The  evidence  does  not  show  that  there  was  an  agree- 
ment between  the  parties  to  enter  into  partnership,  as  to 
the  transactions  involved. 

2.  On  the  trial,  the  appellant,  Chisholm,  stated  under 
oath,  as  a  witness,  that  he  never  was  a  partner  with  the 
appellee,  Cowles,  in  any  purchase  of  cotton,  or  other  thing, 
but  was  merely  a  joint  owner  with  Cowles  in  the  cotton 
jointly  purchased  by  them. 

3.  The  appellee,  Cowles,  made  a  statement  in  writing, 
which  was  received  on  the  trial,  as  evidence  under  oath, 
in  which  he  made  no  assertion  of  a  partnership,  but  in 
effect  denied  it,  as  he  had  done  before,  by  declaring  that 
the  appellant  had  owned  no  interest  with  him  in  the  par- 
ticular lot  of  cotton,  the  proceeds  of  which  were  in  con- 
troversy. 

4.  The  joint  purchases  of  cotton  were  not  on  specula- 
tion, or  for  profit  on  re- sale  ;  but  they  were  made  as  a 
means  of  investment  of  Confederate  money.  Such  being 
the  primary  object,  the  cotton  was  to  be  held  until  the 
close  of  the  then  pending  war. 

6.  On  each  purchase,  each  party  paid  in  full  his  propor- 
tion of  the  purchase- money. 

6.  Each  of  the  parties,  about  the  time  of  the  transac- 
tions, respectively  purchased  other  lots  of  cotton  on  his 
own  individual  account,  neither  one  having  any  interest 
in  such  purchases  of  the  other. 

Under  these  and  other  circumstances  disclosed  by  the 
evidence,  we  can  not  hold  that  the  law  will  imply  a  part^ 
nership  as  between  the  parties.  Such  an  implication  would, 
as  we  conceive,  be  doing  violence  to  the  intention  of  the 
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parties,  and  one,  if  not  both,  denying  under  oath  that  such  a 
partnership  ever  existed  ;  and  the  only  claim  that  such  a 
relation  ever  existed  between  them,  being  by  the  counsel  of 
one  of  the  parties  who  insists  upon  it,  as  a  conclusion  of 
law  from  the  facts,  without  regard  to  what  the  parties  may 
have  intended. 

We  agree  that  a  partnership  may  exist  in  a  single,  as 
well  as  in  a  series  of  transactions ;  that  if  there  is  a  joint 
purchase,  with  a  view  to  a  joint  sale,  and  a  communion  of 
profit  and  loss,  that  this  will,  generally,  constitute  a  part- 
nership; and  that  whether  a  partnership  exists  between 
two  or  more  persons,  is  a  question  of  law,  after  the  facts 
have  been  ascertained.  But  the  conclusion  attained  by 
us,  upon  the  evidence  in  the  present  case,  does  not  mili- 
tate against  these  general  propositions. 

The  charge  of  the  court  below  being  in  conflict  with  our 
view  of  the  law,  is  erroneous.  We  do  not  deem  it  neces- 
sary critically  to  examine  the  charge,  to  see  if  it  be,  as  is 
contended,  in  other  respects  objectionable. 

Judgment  of  non-suit  set  aside,  and  cause  remanded. 


HURBERT^  ET  At.  vs.  VARNEB. 

[action  on  pbomissobt  note  by  payee  against  makeb.  ] 

1.  Matters  affecting  validity  of  service  must  he  pleaded. — Matter  of  defense 
afifecting  the  validity  of  the  service  of  the  process  must  be  pleaded  in 
the  court  below,  in  order  that  the  rulings  of  the  court  thereon  may  be 
revised  by  the  appellate  court. 

Appeal  from  the  Circuit  Court  of  Lowndes. 
Tried  before  the  Hon.  George  Goldthwaite. 

This  action  was  brought  by  the  appellee  against  the  ap- 
pellants, as  makers  of  a  promissory  note,  payable  to  the 
appellee,  and  was  commenced  8th  October,  1862.    Upon 
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the  summons  and  complaint  was  endorsed  the  following : 
"  I  accept  service  of  the  within,  and  wave  all  irregularities, 
October  14th,  1862.  (Signed.)  L.  E.  Lloyd."  "Eeceived 
in  office,  October  10th,  1862.  Executed,  October  14th, 
1862,  by  leaving  copies  of  summons  and  complaint  with  de- 
fendants, Thos.  S.  Herbert,  P.  H.  Cook,  and  E.  H.  Herbert. 
(Signed.)  L.  E.  Lloyd,  sheriff."  Judgment  was  rendered 
against  the  defendants  at  the  spring  term,  1867.  As  the 
bill  of  exceptions  states,  "  it  was  admitted  that  said  Lloyd, 
(who  was  one  of  the  makers  of  said  note,)  at  the  time  of 
the  issuance  of  the  summons  and  complaint,  and  at  the 
time  of  its  service,  was  sheriff  of  the  county.  At  the  fall 
term,  1866,  a  motion  was  entered  on  the  motion  docket,  to 
set  aside  the  service  and  quash  the  writ,  on  account  of  the 
irregularity  of  the  service.  The  counsel  of  defendants 
stated  that  the  name  of  W.  F.  Witcher  was  entered  on  the 
trial  docket  at  the  said  fall  term,  1862,  for  the  purpose  of 
moving  to  set  aside  the  service  of  the  process,  and  to  quash 
the  writ,  and  for  no  other  purpose  ;  and  said  Witcher  was 
sworn,  and  defendants  offered  to  prove  by  him,  that  such 
was  the  purpose  for  which  the  appearance  was  entered ; 
and  that  at  said  fall  term,  1862,  of  said  court,  he  then 
made  a  verbal  motion  to  set  aside  the  service  of  said  pro- 
cess, and  to  quash  the  writ,  and  that  said  motion  was  not 
then  decided  ;  but  the  case  was  continued  with  said  motion 
pending,  and  said  motion  was  not  again  called  up  until  the 
fall  term,  1866,  when  the  case  being  again  called,  the  mo- 
tion was  again  renewed,  and  the  judge  presiding  required 
the  motion  to  be  put  upon  the  motion  docket,  which  was 
accordingly  done,  and  continued  to  this  term.  The  court 
refused  to  hear  the  evidence  of  said  Witcher,  and  refused 
to  hear  the  motion  to  quash,  to  which  ruling  of  the  court 
defendants  excepted,  and  appealed  to  this  court,  and  as* 
signed  the  same  as  error. 

Clements  &  Williamson,  for  appellants. 
J.  BuELL,  contra. 

A.  J.  WALKEE,  C.  J.— The  matter  of  defense  set  tip 
by  motion  affected  the  validity  of  the  service  of  the  process, 
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and  the  ruling  of  the  court  upon  it  could  only  be  revisa- 
ble  here  when  it  was  pleaded  in  the  court  below. — Nahors 
V.  Nahors,  2  Porter,  162  ;  Roberts  v.  Beesan,  4  Porter,  164  ; 
MitcheU  v.  AUen,  2  S.  &  P.  247  ;  Sawyer  v.  Price,  6  Ala.  285. 
Affirmed. 


Judge,  J.,  not  sitting. 


BLAOKMAN  vs.  DAVIS. 

[application  to  bemove  admininistrator.  ] 

1.  Application  for  removal  of  administrator,  hoto  made. — An  application 
for  the  removal  of  an  administrator  can  not  be  made  by  a  guardian,  iu 
his  own  name.  The  proper  mode  of  proceeding  in  such  a  case,  is  in  the 
name  of  the  infants  by  the  guardian,  or  next  friend. — Revised  Code, 
§2019,  (1698.) 

Appeal  from  the  Probate  Court  of  Henry. 

In  the  matter  of  the  estate  of  W.  W.  Pope,  deceased, 
and  an  application  to  remove  the  administrator  thereof,  for 
maladministration.  On  the  15th  August,  1867,  K.  J.  Davis, 
the  appellee,  as  the  guardian  of  the  minor  children  of  said 
decedent,  filed  his  petition  in  the  probate  court  of  Henry 
county,  to  remove  Thomas  G.  Blackman,  the  appellant, 
from  the  administration  of  said  estate.  The  petition  was 
duly  sworn  to  and  was  as  follows  :  "  To  the  Hon.  D.  Car- 
michael,  judge,"  &c,:  "Your  petitioner,  R.  J.  Davis,  guard- 
ian of  the  minor  children  of  W.  W.  Pope,  late  of  said 
county,  deceased,  respectfully  represents  unto  your  honor, 
that  Thomas  G.  Blackman,  administrator  of  the  estate  of 
said  decedent,  has  failed  to  make  the  proper  and  legal  re- 
turns of  rents,  sales,  &c.,  of  said  estate  required  by  law, 
and,  as  he  believes,  has  been  guilty  of  waste  and  maladmin- 
istration of  said  estate ;  your  petitioner  prays,"  &c. 
(Signed,)  E.  J.  Davis. 
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The  defendant  filed  a  demurrer  to  the  petition,  which  was 
overruled,  and  the  case  was  submitted  to  a  jury  under  the 
charges  of  the  court,  who  returned  a  verdict  of  guilty,  and 
an  order  was  thereupon  made  by  the  court  removing  said 
administrator.  The  rulings  of  the  court  on  the  demurrer^ 
the  charges  to  the  jury,  and  the  decree  rendered,  are  as- 
signed as  error. 

Samuel  F.  Eice,  for  appellant. 
W.  C.  Gates,  contra. 

BYED,  J. — The  appellee  is  not  authorized  by  section 
1698  of  the  Code  to  make  an  application  for  the  removal 
of  an  administrator.  Such  an  application  should  be  filed 
in  the  name  of  the  wards.  If  the  subject  were  governed 
by  section  2036,  the  petition  here  would  not  be  conforma- 
ble to  it,  for  the  application  is  not  by  the  guardian  for  the 
use  of  the  ward.  Indeed,  the  names  of  the  wards  are  not 
even  stated.  It  is,  really,  a  mere  application  by  a  guardian. 
We  think,  however,  that  the  proper  mode  of  proceeding  for 
infants  in  this  case,  is  in  the  name  of  the  infants  by  the 
guardians  or  next  friend,  by  analogy  to  the  rules  of  chancery 
practice,  and  that  section  2036  does  not  apply.  The  court 
erred  in  not  sustaining  the  demurrer,  and  not  dismissing  the 
petition. 

The  motion  to  dismiss  the  application  should  have  been 
granted.  Hence  the  action  of  the  court  below  on  this  mo- 
tion must  be  reversed  and  a  decree  here  rendered  dismissing 
the  application  in  the  court  below  ;  and  the  appellee  must 
pay  the  costs  of  the  court  below  and  of  this  court. 

Reversed  and  remanded. 
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KNOTT  vs.  VENABLE. 

[ACTION    ON   BILL    OF   EXCHANGE    BY    PAYEE    AGAINST    DEAWEB.] 

1.  Bill  of  exchange ;  dratver  personally  liable— There  being  nothing  on 
the  face  of  a  draft,  nor  any  evidence  in  the  record  to  show  that  it  was 
the  intention  of  the  parties,  in  the  execution  of  the  draft,  not  to  bind  the 
drawer  personally,  but  the  drawee  alone  ;  there  is  no  error  in  a  charge, 
that  in  determining  whether  the  drawer  (defendant)  acted  for  himself, 
or  as  the  agent  of  the  drawee,  "nothing  could  be  looked  to  but  the 
draft  itself,  and  that  the  legal  effect  of  the  draft  was,  that  the  defend- 
ant (the  drawer)  was  personally  bound." 

2.  Same;  payable  at  sight,  entitled  to  grace. — A  bill  of  exchange  payable 
at  sight,  whether  foreign  or  inland,  is  entitled  to  days  of  grace,  and 
must  be  presented  for  acceptance  within  a  reasonable  time,  before  pay- 
ment thereof  can  be  demanded,  and  what  is  reasonable  time,  depends 
upon  the  circumstances  of  each  particular  case. 

3.  Same;  protest  not  necessary  to  fix  liability  of  parties  to  an  inland  bill. 
A  protest  is  not  necessary  by  the  law  merchant  to  fix  the  liability  of  the 
parties  to  an  inland  bill.  A  demand  of  acceptance,  or  payment  and 
notice  of  refusal,  is  sufficient ;  but  to  recover  damages  on  such  a  bill, 
it  must  be  protested,  and  the  fact  averred  in  the  declaration. 

4.  Same  ;  forwarding  notice  by  general  post. — Where  the  parties  to  a  bill 
of  exchange  reside  at  a  distance,  and  the  ordinary  mode  of  communi- 
cation is  by  general  post,  the  holder  or  party  to  give  notice  of  its  non- 
acceptance,  or  non-payment,  must  forward  notice,  by  the  post  of  the 
next  day,  after  the  dishonor,  or  after  he  received  notice  of  such  dishonor  ; 
and  if  there  be  no  post  on  the  next  day,  then  he  must  send  oflf  notice 
by  the  very  next  post  that  occurs  after  that  day  ;  but  he  is  not  legally 
bound,  on  account  of  there  being  no  post  on  the  day  after  he  receives 
notice,  to  forward  it  on  the  very  day  he  receives  it. 

5.  Same  ;  legal  diligence  in  giving  notice  of  non-acceptance  or  non-payment. 
If  such  notice  be  placed  in  the  proper  post-office  in  due  time,  it  is  legal 
diligence,  the  holder  or  party  to  give  the  notice,  not  being  responsible 
for  the  irregularities  of  the  mails. 

6.  Same. — The  holder  of  an  inland  bill  of  exchange  has  a  legal  right  to 
have  it  protested,  and  if  the  notice  of  protest  has  been  placed  in  the 
post-office,  properly  directed,  on  the  same  day  that  the  notice  of  dis- 
honor without  protest  would  have  been  required  to  be  mailed,  this  is 
legal  diligence  in  giving  notice. 

Appeal  from  the  Circuit  Court  of  Tuskaloosa. 
Tried  before  Hon.  Wm.  S.  Mudd. 
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This  action  was  brought  by  the  appellee  against  the  ap- 
pellant ;  was  commenced  on  the  18th  December,  1865,  and 
was  founded  on  a  bill  of  exchange,  of  which  the  following 
is  a  copy : 

•'$17,963  00  TusKALOOSA,  March  18,  1865. 

At  sight,  pay  to  order  of  Dr.  N.  Venable,  seventeen  thou- 
sand nine  hundred  and  sixty-three  dollars,  on  account  pur- 
chase forty-eight  bales  cotton. 

(Signed,)  R.  F.  Knott. 

To  Capt.  John  Scott,  St.  Michael  street.  Mobile,  Ala." 

The  complaint  also  contained  a  count  for  $17,963  00, 
for  forty-eight  bales  of  cotton  sold  by  the  plaintiff  to  de- 
fendant. The  bill  of  exchange  was  duly  protested  for  non- 
acceptance,  on  the  28th  day  of  March,  1865,  by  a  notary 
pubHc  in  the  city  of  Mobile,  and  on  the  same  day,  notice 
of  protest  was  put  in  the  post-office  by  said  notary,  at  Mo- 
bile, directed  to  the  defendant  at  Tuskaloosa.  There  was 
in  evidence  an  account  of  sales  of  cotton,  with  receipt,  as 
follows :  "Tuskaloosa,  January  30, 1865.  R.  F.  Knott,  agent, 
bought  of  Dr.  N.  Venable,  administrator  of  the  estate  of 
Wm.  M.  Marr,  deceased,  124  bales  cotton,  as  follows,  (set- 
ting out  the  numbers,  prices  and  amount.)  Received  pay- 
ment by  draft  on  John  Scott,  of  Mobile.  (Signed,)  N.  Ven- 
able, administrator."  "It  was  admitted  by  both  parties," 
as  the  bill  of  exceptions  states,  "that  the  draft  sued  on 
was  given  in  lieu  of  another  draft  (the  draft  mentioned  in 
said  receipt,)  which  had  been  given  for  a  part  of  the  cot- 
ton mentioned  in  said  account  of  sales;  that  the  draft 
first  given  was  carried  by  Mr.  Blair,  at  the  request  of 
plaintiff,  as  far  as  Selma^  on  his  way  to  Mobile,  who,  hear- 
ing at  Selma  of  a  proclamation  or  military  order  forbid- 
ding citizens  from  going  to  Mobile,  returned  with  the  draft 
to  the  plaintiff,  and  that  at  the  request  of  the  plaintiff, 
this  first  draft  was  taken  up  by  the  defendant,  and  the  one 
sued  on,  given  in  lieu  of  it."  The  bill  of  exceptions  fur- 
ther states,  "there  was  oral  testimony,  tending  to  prove 
that  before  and  at  the  time  of  the  sale,  the  plaintiff  was 
informed  that  the  defendant  was  purchasing  the  cotton  as 
the  agent  of  John  Scott  of  Mobile,  and  was  asked  by  the 
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defendant  if  he  would  receive  a  draft  on  said  Scott."  The 
first  and  second  charges  given  by  the  court  were  as  follows  : 
"That  the  account  of  sales,  with  the  receipt  attached,  and 
that  the  oral  testimony  on  the  subject  of  defendant's 
agency,  in  the  purchase  of  the  cotton  for  Scott,  might  be 
looked  to  by  them,  so  far  as  the  second  count  (the  common 
count  for  cotton  sold)  of  the  complaint  was  concerned,  and 
this  proof  was,  if  they  believed  it,  sufficient  to  prevent  a 
recovery  on  that  count ;  but  that  in  reference  to  the  first 
count,  (the  count  on  the  draft,)  to  determine  whether  the 
defendant  acted  for  himself,  or  as  the  agent  of  Scott, 
nothing  could  be  looked  to  but  the  draft  itself,  and  that 
the  legal  eflfect  of  the  draft  was,  that  the  defendant  was 
personally  bound,"  There  was  another  charge  given 
which  requires  no  particular  notice.  The  third,  fourth, 
and  fifth  charges  asked  and  refused,  were  as  follows : 
"That  if  the  jury  believe  from  the  evidence  that  the  bill 
was  presented  by  the  payee  on  Monday,  and  not  protested 
until  Tuesday,  then  reasonable  diligence  was  not  used  in 
giving  notice  of  the  dishonor  of  said  bill ;  that  if  they  be- 
lieve from  the  evidence,  that  the  bill  was  presented  for 
acceptance  on  Monday,  by  the  payee,  and  then  dishonored 
and  acceptance  refused,  then  it  was  his  duty  to  have  the 
bill  protested  on  that  day ;  and  notice  given  of  a  protest 
on  Tuesday  would  not  be  such  diligence  as  would  excuse 
payee,  but  that  the  drawer  would  be  discharged;  that  if 
they  believe  from  the  evidence  that  the  plaintiff  presented 
the  bill  to  the  drawee  for  acceptance,  on  Monday  the  27th 
March,  at  ten  o'clock  in  the  forenoon,  and  that  acceptance 
was  then  refused,  a  protest  on  the  next  day  (Tuesday  28th) 
will  avail  him  nothing."  There  were  other  charges  asked. 
The  facts  in  relation  to  the  presentation  of  the  bill  for 
acceptance  will  sufficiently  appear  from  the  opinion  of  the 
court.  The  defendant  appealed  to  this  court,  and  assigned 
as  error  the  several  rulings  of  the  court  below  on  the 
charges  given,  and  its  refusal  to  give  the  charges  asked. 

Moody,  for  appellant. — This  suit  was  brought  by  the  ap- 
pellee, on  a  draft  drawn  in  his  favor,  by  the  appellant,  on 
John  Scott,  of  Mobile,  for  $17,963,  "on  account  of  the  pur- 
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chase  of  forty  bales  of   cotton."    A  common  count  was 
added. 

1.  Agency. — 1.  "  Before  and  at  the  time  of  the  sale,  the 
plaintiff  was  informed  that  the  defendant  was  purchasing 
the  cotton  as  the  agent  of  John  Scott,  of  Mobile  ;  and  was 
asked  by  the  defendant,  if  he  would  receive  a  draft  on  said 
Scott."  The  account,  (which  is  copied  in  the  bill  of  excep- 
tions,) begins  thus  :  "  Tuskaloosa,  January  30th,  1865. 
R.  F.  Knott,  agent,  bought  of  Dr.  N.  Venable,  administra- 
tor," &c.  The  receipt  attached  to  it,  reads  thus  :  "  Re- 
ceived payment,  by  draft  on  John  Scott,  of  Mobile.  N. 
Venable,  administrator."  It  was  admitted,  by  both  parties, 
that  the  draft  sued  on,  was  given  in  lieu  of  the  draft  men- 
tioned in  said  receipt,  which  had  been  given  for  a  part  of 
the  cotton  mentioned  in  said  account ;  and  that,  at  the  re- 
quest of  the  plaintiff,  the  draft  first  given  was  returned  to 
the  defendant,  and  the  one  sued  on,  given  in  lieu  of  it. 
"  It  has  been  so  often  decided  as  to  be  now  a  settled  rule, 
that  several  instruments  in  writing,  made  at  the  same  time, 
between  the  same  parties,  and  relating  to  the  same  subject, 
constitute  but  one  agreement ;  and  such  a  priority  in  their 
execution  will  be  presumed  as  will  best  effect  the  intent  of 
the  parties." — Holman  et  al.  v.  Crane  et  al.,  16  Ala.  577,  and 
cases  there  cited  ;  also,  Elliott  v.  McClelland,  17  Ala.  206  ; 
Dumas  v.  Smith,  17  Ala.  305  ;  Strong's  Exr's  v.  Breiver, 
17  Ala.  706  ;  Prater's  Adnir  v.  Darby,  24  Ala.  496  ;  Eives 
V.  Toulmin,  19  Ala.  238  ;  Cuthberf  v.  Wolfe,  19  Ala.  373  ; 
Trippe  v.  Trippe,  29  Ala.  637.  The  charge  that  the  ac- 
count, the  receipt  and  the  oral  testimony  on  the  subject  of 
defendant's  agency  in  the  purchase  of  the  cotton  for  Scott, 
might  be  looked  to  by  them,  so  far  as  the  common  count 
was  concerned  ;  and  that  the  proof  was  sufficient  to  prevent 
a  recovery  on  that  count,  was  unobjectionable.  But  when 
the  court  further  charged  the  jury  that,  "  in  reference  to 
the  first  count,  (the  count  on  the  draft,)  to  determine 
whether  the  defendant  acted  for  himself,  or  as  the  agent  of 
Scott,  nothing  could  be  looked  to  but  the  draft  itself  ;  the  "set- 
tled rule"  above  quoted,  was  ignored. 

2.  The  draft  itself  shows  that  it  was  the  understanding 
of  the  parties,  that  Knott  acted  as  agent  merely ;  and  that 
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the  object  in  drawing  the  draft,  was  to  certify  to  Scott  the 
amount  due  to  Venable,  and  what  it  was  for.  Why  else 
say,  "  on  account  of  the  purchase  of  forty-eight  bales  cot- 
ton ?"  This  is  made  perfectly  clear,  when  the  draft  is  con- 
nected with  the  "  account"  and  "  receipt,"  and  the  admis- 
sions of  the  parties.  Between  the  original  parties  to  a 
bill,  Mr.  Parsons  thus  states  the  law  :  "  If  an  agent,  in 
the  execution  of  his  agency,  incurs  a  debt  on  behalf  of  his 
principal,  and  draws  upon  his  principal  for  the  amount 
thereof,  in  favor  of  the  creditor,  it  has  been  held  that  the 
agent  will  not  be  liable  on  the  bill,  if  it  was  the  understand- 
ing of  the  parties  that  he  acted  as  agent  merely,  and  did 
not  intend  to  make  the  debt  his  own.  The  principal  object 
in  drawing  the  bill  in  such  a  case,  is  to  certify  to  the  prin- 
cipal the  amount  due  the  creditor  ;  and  the  agent  may,  it 
seems,  defend  an  the  ground  of  a  ivant  of  consideration." — 
1  Parsons  on  Notes  and  Bills,  94,  and  notes  and  cases  cited. 
Yet  the  court  below,  charged  the  jury  that  "the  legal  effect 
of  the  draft  was,  that  the  defendant  was  personally  bound ;" 
and  refused  to  give  the  first  and  second  charges  asked  by 
the  defendant. 

II.  Insufficiency  of  the  ^protest  and  notice. 

Plaintiff  states  that  he  reached  Mobile,  with  the  draft, 
on  Saturday  afternoon  of  25th  March,  1865.  On  Monday 
morning,  about  10  o'clock,  he  presented  the  bill  to  the 
drawee,  at  his  place  of  business,  for  acceptance  ;  that  the 
drawee  refused  to  accept  or  pay  it ;  that  he  immediately 
handed  the  bill  to  a  notary  ;  who,  on  the  next  day,  (Tuesday, 
28th,)  caused  it  to  be  again  presented  and  protested.  Scott 
did  not  ask  for  time  to  consider  ;  nor  was  any  reason  given 
for  not  protesting  soon  after  acceptance  was  refused.  The 
notary's  certificate  states  that  the  bill  was  presented  and 
protested  on  the  28th,  and  notice  to  drawer  put  in  the  post- 
office,  in  Mobile,  that  day.  On  the  31st  March,  three  pack- 
ages of  letters  were  received  at  Tuskaloosa,  from  Mobile  ; 
one  mailed  26th,  one  27th,  and  one  28th  March.  The  notice 
of  protest  was  never  received.  For  many  years,  about  and 
before  that  time,  the  mails  were  closed  in  Mobile  at  noon. 
The  charges  asked  and  refused  had  reference,  of  course,  to 
the  facts  as  proven.    A  plaintiff  must  prove  due  diligence 
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in  giving  notice. — 18  Ala.  256  ;  1  Parsons   on  Notes  and 
Bills,  516. 

1.  When  a  bill  is  protested  for  non-acceptance,  the  pro- 
test must  be  made  "  on  the  day  when  the  acceptance  was 
refused  ;  and  the  neglect  to  make  it,  at  the  time,  will  only 
be  excused  by  inevitable  accident." — Chitty  on  Bills,  223, 
a,  "  on  the  same  day ;"  Story  on  Bills,  §  283.  Whether 
the  bill  be  foreign  or  inland,  the  time  for  protesting  is  the 
same.  In  this  respect,  there  is  no  difference,  no  reason  for 
a  difference.  The  bill  was  dishonored  on  Monday  morn- 
ing, 10  o'clock.  The  protest  on  the  next  day,  can  "  avail 
nothing." 

2.  By  "  the  most  recent  authorities,  the  rule,  and  we 
think  the  correct  one,  is  affirmed  to  be,  that  the  holder  is 
bound  to  forward  the  notice  as  early  as  by  the  mail 
of  the  day  after  dishonor,  which  does  not  start  at  an 
unreasonably  early  hour." — 1  Parsons  on  Notes  and  Bills, 
511,  2  ;  also,  note  I  and  o.  Proof  that  notice  was  put 
into  the  post-office,  at  12  m.,  on  the  day  after  dishonor, 
without  evidence  that  there  was  no  mail  which  closed  be- 
fore that  hour,  was  insufficient.  If  the  mail  closes  at  half- 
past  10  a.  m.,  notice  should  be  sent  by  it. — Parsons  on 
Bills,  512,  note  o ;  Burgess  v.  Vreeland,  4.  N.  J.  71 ;  Downs 
V.  Planter's  Bank,  1  Smedes  &  M.  261 ;  Slepherson  v.  Dick- 
son, 24  Penn.  State,  148.  The  notice  was  not  in  by  the 
closing  of  the  mail  at  noon,  on  the  28th.  The  package  of 
that  date  was  received,  the  notice  was  not.  These  rules 
and  authorities  show  that  the  3d,  4th  and  5th  charges 
asked  ought  to  have  been  given. 

III.  As  to  tJie  value  of  the  cotton.  It  would  be  hard  to  find 
authority,  I  think,  for  refusing  to  give  the  6th  and  7th 
charges  asked ;  or  for  charging  the  jury,  that  in  ascertain- 
ing the  value  of  the  cotton,  they  might  look  to  what  cotton 
was  worth  "  before  the  war  and  after  the  war,"  and  "  else- 
where, as  well  as  at  Tuskaloosa."  The  other  general  terms 
and  phrases  put  in  with  these,  do  not  remove  the  error  ; 
they  add  to  it. 

John  M.  Martin,  Somerville  &  McEachin,  and  Wm.  R. 
Smith,  contra. — 1.  The  1st  and  2d  charges  asked  by  defend- 
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ant's  counsel  were  properly  refused.  The  principle  of  law 
is  well  established,  that  parol  evidence  is  not  admissible  to 
show  that  a  party  signing  a  bill  of  exchange,  in  his  own 
name,  in  fact  signed  it  as  the  agent  of  another. — 30  Maine, 
299  ;  7  Miss.  515  ;  5  Miss.  101 ;  1  Ala.  436  ;  8  Sm.  &  Mar. 
473  ;  2  Selden,  33,  237,  and  238 ;  Smith's  Leading   Cases, 

2  vol.  313  ;  Story  on  Agency,  §  270  ;  8  Meeson  &  W.,  843. 

2.  So  likewise  with  the  3d,  4th,  and  5th  charges  asked 
by  defendant's  counsel ;  for  bills  of  exchange  payable  at 
sight  have  no  definite  time  at  which  non-payment  at  once 
operates  dishonor, — (1  Parsons  on  Bills  and  Notes,  p.  263;) 
and  the  same  principle  applies  in  case  of  non-acceptance, 
(lb.  p.  350.)  The  true  rule  is,  that  "a  reasonable  time  must 
elapse"  before  such  event  dishonors  a  bill ;  and  "  what  this 
time  is  has  not  been,  and  can  not  be  fixed  by  any  precise 
rule." — (lb.  p.  263.)  All  that  the  drawer  of  a  bill  can  re- 
quire of  the  holder  is  that  "  the  requisite  demand  be  duly 
made,  and  due  notice  be  given  that  the  demand  is  ineffec- 
tual."— (lb.  sup.  355.)  In  other  words,  it  is  a  mere  ques- 
tion of  "  reasonable  diligence,"  which  is  all  the  law  exacts. 

3  Kent's  Com.  p.  106.  The  finding  of  the  jury  is  tanta- 
mount to  a  verdict  of  "due  diligence,"  and  ought  not  there- 
fore to  be  disturbed.  The  presentation  of  the  bill  by  Ven- 
able was  only  for  the  purpose  of  ascertaining  whether  it 
would  be  accepted  when  legally  presented  by  a  notary  public 
whose  official  duty  "  to  demand  acceptance  and  payment  of 
bills  of  exchange"  is  expressly  made  such  by  the  Code  of 
Alabama. — (Code,  §  857.)  In  contemplation  of  the  statute, 
therefore,  refusal  to  accept  on  the  28th,  and  not  on  the  27th, 
would  alone  operate  a  dishonor. 

3.  There  can  be  no  question  about  the  propriety  of  hav- 
ing refused  charges  No.  6  and  7,  asked  by  defendant ;  for 
the  principle  is  well  settled  in  Alabama,  that  evidence  of 
the  value  of  property  at  another  time  and  place  than  that 
of  sale,  is  competent  to  "  shed  light,"  in  the  language  of 
our  decisions,  upon  the  value  of  such  property  at  the  latter 
place. — Stone  (ft  Best  v.  Watson,  37  Ala.  280  ;  Ward  v.  Rey- 
nalds,  32  Ala.  384.  A  fortiori,  would  this  principle  apply 
under  the  ordinance  of  the  State  convention  of  the  28th 
September  (p.  55,  pubhshed  ordinances)  ?    This  ordinance 
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allows,  among  other  things,  parol  evidence  to  be  admitted 
"  to  prove  what  was  the  consideration"  of  the  contract,  and 
"  to  show  what  was  the  real  or  true  value  of  such  consid- 
eration," and  "  what  amount  the  plaintiff  is  legally,  justly, 
and  equitably  entitled  to  receive  according  to  the  contract, 
by  the  judgment  of  the  court."  Now,  from  the  inherent 
difficulty,  if  not  the  utter  impossibility,  of  ascertaining  this 
"  real  or  true  value,"  together  with  the  absence  of  any  cir- 
culating medium,  which  is  a  proper  measure  or  standard  of 
value  at  the  time  of  the  sale  in  question,  and  from  the  con- 
sequent lack  of  any  market  value  for  cotton  at  Tuskaloosa, 
in  March,  1865,  in  United  States  treasury-notes  or  gold, 
the  evidence  of  the  value  of  any  commodity,  both  before 
and  after  the  period  of  sale,  (the  only  time  when  such  value 
could  be  measured  in  present  currency,)  is  clearly  admis- 
sible. To  forbid  the  jury,  in  the  language  of  the  charge 
asked  for,  even  "  to  look  at"  such  testimony,  with  the  view 
of  enlightening  their  knowledge  upon  so  difficult  a  matter, 
would  have  infringed  upon  their  prerogative  under  the  pecu- 
liar circumstances  ;  and  would  in  effect  have  given  so  nar- 
row and  illiberal  construction  to  the  ordinance  in  question 
as  to  defeat  the  very  purpose  of  its  enactment. 

JUDGE,  J. — 1.  Scott,  the  drawee  of  the  bill  in  this  case, 
is  not  a  party  to  this  suit ;  and  no  question  arises  as  to  his 
liability  on  the  alleged  ground  that  Knott  acted  solely  as 
his  agent  in  making  the  purchase  of  the  cotton,  and  in 
drawing  the  bill.  Whether  parol  evidence  might  be  re- 
ceived, and  if  so,  to  what  extent,  to  fix  such  a  liability 
upon  Scott  in  an  appropriate  proceeding  for  that  purpose, 
we  need  not  now  determine.  The  question  is,  as  to  the 
hability  of  the  defendant  below,  as  drawer,  notwithstand- 
ing his  agency,  and  whether  the  circuit  court  erred  in  the 
charge  given  relating  to  this  question. 

The  court  charged  the  jury,  that  in  determining  whether 
the  defendant  below  acted  for  himself,  or  as  the  agent  of 
Scott,  in  drawing  the  bill,  "nothing  could  be  looked  to  but 
the  draft  itself ;  and  that  the  legal  effect  of  the  draft  was, 
that  the  defendant  was  personally  bound." 

Irrespective  of  the  question  that  the  bill  of  exceptions 
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does  not  purport  to  set  out  all  the  evidence  in  the  cause* 
and  that  therefore  we  should  presume  in  favor  of  the  cor- 
rectness of  the  charge,  we  remark,  that  nothing  appears 
■upon  the  face  of  the  draft,  nor  does  the  record  show  there 
was  any  evidence  before  the  jury,  tending  to  show  that  it 
was  the  intention  of  the  parties,  in  the  execution  of  the  draft, 
not  to  bind  the  defendant  personally,  but  Scott  alone. 
Whether  under  the  circumstances — there  being  nothing 
upon  the  face  of  the  draft  to  authorize  it — parol  evidence 
would  have  been  competent  or  not,  to  show  such  an  inten- 
tion, or  understanding,  we  do  not  decide.  But  see  the 
following  authorities :  Lazarus  v.  Shearer,  2  Ala.  718  ; 
Dralce  v.  FUivellen,  33  Ala.  106 ;  3Iay  v.  Heivitt,  Norton  & 
Co.,  33  Ala.  761 ;  McTyer  v.  Steele,  26  Ala.  487  ;  Seay  v. 
Marks,  23  Ala.  532  ;  Roneys  Admr  v.  Winter,  37  Ala.  277  ; 
Crutcher  v.  Memphis  &  Charleston  Railroad  Company, 
38  Ala.  579  ;  Leadhetter  v.  Tarver,  5  Maule  &  S.  349.  The 
testimony,  it  is  true,  did  tend  to  show  that  the  defendant 
acted  as  the  agent  of  Scott  in  the  transaction  which  gave 
rise  to  the  draft.  But  this  agency  did  not  exclude,  nor 
was  it  inconsistent  with  that  personal  liability  on  the  part 
of  the  defendant  which  the  language  of  the  draft  imparts. 
This  charge  of  the  court,  therefore,  when  construed  in  refer- 
ence to  the  testimony,  contains  no  error. 

This  view  also  disposes  of  the  first  and  second  charges 
requested  by  the  defendant,  and  refused  by  the  court,  and 
which  relate  to  the  same  question. 

2.  A  bill  of  exchange,  payable  at  sight,  whether  foreign 
or  inland,  is  entitled  to  days  of  grace,  and  must  be  pre- 
sented for  acceptance  within  a  reasonable  time,  before  pay- 
ment thereof  can  be  demanded. — Hart  v.  Smith,  15  Ala. 
807.  And  what  is  a  reasonable  time,  depends  upon  the 
circumstances  of  each  particular  case. — Chitty  on  Bills,  m. 
p.  278,  and  authorities  cited  in  note  1.  If  acceptance  be 
refused,  on  a  proper  presentation  of  the  bill  for  that  pur- 
pose, it  is  incumbent  upon  the  plaintiff,  in  an  action  against 
the  drawer  or  indorser,  as  a  pre-requisite  to  his  recovery, 
to  prove  due  diligence  in  giving  notice.  A  protest  is  not 
necessary  by  the  law- merchant,  to  fix  the  liability  of  the 
parties  to  an  inland  bill — and  such  is  the  character  of  the 
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bill  in  this  case. — Code,  §  1549.  A  demand  of  acceptance, 
or  payment,  and  notice  of  refusal,  is  sufficient. — Jordan  v. 
Bell,  8  Port.  53 ;  Evans  v.  Gordon,  8  Port.  142  ;  Leigh  v. 
Liglitfoot,  11  Ala.  935.  But  to  recover  damages  on  such  a 
bill,  it  must  be  protested,  and  the  fact  averred  in  the  decla- 
ration.— Jordan  v.  Bell  and  Leigh  v.  Light/oot,  supra. 

It  is  not  contended  that  the  bill  in  this  case  was  not 
presented  for  acceptance  within  a  reasonable  time ;  but  the 
position  is  taken  that  due  notice  of  its  dishonor  was  not 
forwarded  to  the  drawer. 

The  facts  are,  that  about  the  hour  of  ten  o'clock  a.  m.» 
Monday  morning,  the  27th  of  March,  1865,  the  payee  pre- 
sented the  bill  to  the  drawee,  at  his  place  of  business  in 
the  city  of  Mobile,  for  acceptance,  and  that  the  drawee 
refused  to  accept  or  to  pay  it ;  that  the  payee  immediately 
handed  the  bill  to  a  notary  public,  who,  on  the  next  day, 
Tuesday  the  28th,  caused  it  again  to  be  presented,  and 
protested  for  non-acceptance ;  and  that  the  drawer  did  not 
ask  for  time  to  consider,  nor  was  any  reason  given  for  not 
protesting  sooner  after  acceptance  was  refused.  The  cer- 
tificate of  the  notary  shows,  that  on  the  day  of  the  protest, 
he  placed  in  the  post-office  at  the  city  of  Mobile,  to  be 
mailed,  a  notice  thereof,  directed  to  R.  F.  Knott,  the 
drawer,  at  Tuskaloosa. 

In  cases  where  the  parties  reside  at  a  distance,  and  the 
ordinary  mode  of  communication  is  by  general  post,  the 
universal  rule  now  seems  to  be,  that  the  holder,  or  party  to 
give  the  notice,  must  forward  notice  by  the  post  of  the 
next  day  after  the  dishonor,  or  after  he  received  notice  of 
such  dishonor ;  and  if  there  be  no  post  on  such  next  day, 
then  he  must  send  off  notice  by  the  very  next  post  that 
occurs  after  that  day ;  but  he  is  not  legally  bound,  on  ac- 
count of  there  being  no  post  on  the  day  after  he  receives 
notice,  to  forward  it  on  the  very  day  he  receives  it. 
Chitty  on  Bills,  m.  p.  486 ;  Bray  v.  Hadman,  Maule  &  S. 
68 ;  Geill  v.  Germany  &  Blugg,  Mood.  &  M.  61.  See,  also, 
Whitman  v.  Farmer's  Bank  of  Chattahoochee,  8  Port.  258 ; 
Crawford  v.  Branch  Bank  at  Mobile,  7  Ala.  205.  Further- 
more, if  the  notice  be  placed  in  the  proper  post-office  in 
due  time,  it  is  legal  diligence  ;  the  holder  or  party  to  give 
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the  notice,  not  being  responsible  for  the  irregularities  of 
the  mail. — Ellis  v.  Com.  Bank,  7  Howard,  Miss.  294  ;  Lord 
V.  Appleton,  3  Shep.  270;  Bdl  v.  The  Hagerstoion  Bank^ 
7  Gill.  216. 

The  holder,  in  this  case,  might  have  forwarded  notice  of 
the  dishonor  by  post,  on  the  next  day,  the  28th,  after  the 
refusal  to  accept,  without  protest ;  but  though  an  inland 
bill,  it  was  his  legal  right  to  have  it  protested ;  and  the  no- 
tice of  protest  having  been  placed  in  the  post-office  prop- 
erly directed,  on  the  same  day,  the  28th,  that  the  notice  of 
dishonor  without  protest  would  have  been  required  to  be 
mailed,  we  hold  that  legal  diligence  was  used  in  giving 
notice. 

We  do  not  consider  it  necessary  to  determine  the  question, 
whether,  under  the  particular  facts  of  this  case,  the  notice 
would  not  have  been  sufficient,  if  it  had  been  mailed  on 
the  29th,  the  day  afier  the  protest. 

It  results  from  what  we  have  said,  that  the  circuit  court 
did  not  eiT  in  the  refusal  to  give  the  third,  fourth,  and  fifth 
charges  requested  by  the  defendant. 

3.  The  third  affirmative  charge  of  the  court,  as  to  the 
evidence,  the  jury  might  look  to  in  determining  the  value 
of  the  cotton  at  the  time  and  place  of  sale,  seems  to  have 
been  predicated  upon  the  evidence  designated  in  the 
charge,  and  which  had  gone  before  the  jury,  without  ob- 
jection. If  there  was  error  in  this  charge,  it  was  not  pre- 
judicial to,  but  in  favor  of  the  defendant. 

As  to  the  sixth  and  seventh  charges  requested  by  the 
defendant,  relating  to  the  same  matter,  no  action  of  the 
court  appears  to  have  been  had  thereon,  nor  is  there  any 
exception  in  relation  thereto ;  we,  therefore,  do  not  con- 
sider them. 

Judgment  affirmed. 
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O'NEAL  vs.  KEYNOLDS. 

[application  foe  probate  or  a  wlll.] 

1.  Probate  of  a  will  ;  widow  not  a  party  to  the  proceeding,  a  competent  wit- 
ness.— In  a  proceeding  for  the  probate  of  a  will,  between  the  proponent 
and  the  contestants,  the  widow  not  being  a  party  thereto,  she  is  not 
within  the  exception  contained  in  §  2704  Eev.  Code,  that  where  an  ex- 
ecutor or  administrator  is  a  party  to  a  suit,  neither  party  shall  testify 
against  the  other,  as  to  any  transaction  with  or  statement  by  the  testa- 
tor, or  intestate,  and  she  is  a  competent  witness. 

2.  How  far  §  2704  R.  C,  affects  competency  of  a  witness. — The  effect  of  the 
exception  to  the  general  rule  prescribed  by  the  section  above  referred 
to,  is  not  to  render  a  witness  incompetent  generally,  but  incompetent 
only  to  testify,  upon  certain  specified  subjects. 

Appeal  from  the  Probate  Court  of  Montgomery. 

In  the  matter  of  the  probate  of  the  will  of  William  Mc- 
Millen,  deceased,  Thomas  B.  O'Neal,  proponent,  and  Mary 
Reynolds  and  her  husband,  James  M.  Reynolds,  contes- 
tants. On  the  28th  day  of  June,  1867,  said  O'Neal  ap- 
peared before  the  probate  court  of  Montgomery,  and  pro- 
duced a  paper  purporting  to  be  the  last  will  and  testament 
of  said  William  McMillen,  deceased,  late  of  said  county, 
and  moved  the  court  to  admit  the  said  will  to  probate,  and 
to  issue  letters  testamentary,  on  the  estate  of  said  deceased, 
to  him  as  executor.  An  order  was  duly  made  requiring  all 
parties  in  interest,  to  appear  and  contest  said  application, 
if  they  thought  proper  to  do  so.  The  said  Mary  Reynolds* 
who  was  a  daughter  of  the  deceased,  and  James  M.  Rey- 
nolds, appeared  and  contested  said  application.  The  par- 
ties having  waived  a  trial  by  jury,  the  court  gave  judgment 
for  the  contestants. 

On  the  trial,  as  the  bill  of  exceptions  states,  "the  pro- 
ponent then  oflfered  to  introduce  as  a  witness,  the  widow 
of  the  said  William  McMillen,  to  testify  in  reference  to  the 
said  paper,  (a  paper  purporting  to  have  been  executed  by 
said  testator  as  his  will,)  which  was  witnessed  by  said  Bel- 
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linger ;  the  contestants  objected  to  the  competency  of  said 
witness ;  the  court  sustained  the  objection,  and  refused  to 
allow  said  witness  to  testify,  and  proponent  excepted." 
He  appealed  to  this  court,  and  assigned  as  error  the  refu- 
sal of  the  court  to  allow  said  witness  to  testify. 

Stone,  Clopton  &  Clanton,  for  appellant. 
"Watts  &  Troy,  contra. 

A.  J.  WALKEE,  C.  J.— Section  2704,  (2302,  a,)  Revised 
Code,  effects  an  abolition  of  incompetency  to  testify,  be- 
cause the  proposed  witness  is  a  party  or  interested,  subject 
to  an  exception.  That  exception  is,  that  where  an  executor 
or  administrator  is  a  party,  neither  party  shall  testify  against 
the  other  as  to  any  transaction  with,  or  statement  by,  the 
testator  or  intestate,  unless  called  to  testify  thereto  by  the 
opposite  party.  The  exception  only  includes  parties.  The 
only  parties  to  this  proceeding  are  the  proponent  and  con- 
testants. The  widow  was  therefore  not  within  the  excep- 
tion, and  was  a  competent  witness.  In  the  cs.se  oi  Leslie  v. 
Sims,  39  Ala.  161,  the  question  arose,  whether  one  who  was 
next  of  kin  of  the  deceased  and  a  legatee  under  the  will, 
was  a  party  to  a  contest  of  the  probate  of  a  will,  and  there- 
fore incompetent  without  regard  to  his  interest.  This  court 
decided,  that  he  was  not  a  party,  and  that  the  rule,  which 
excludes  parties  from  testifying,  did  not  apply  to  him.  This 
decision  was  made  before  the  act  embraced  in  section  2704, 
(2302,  a,)  of  the  Revised  Code  was  adopted,  but  it  settles 
a  principle  which  controls  the  question  in  hand.  The 
widow  of  the  deceased  not  being  a  party,  was  not  within 
the  exception  to  the  general  rule  abolishing  the  common 
law  doctrine,  that  interest  and  the  relation  of  a  party  to  the 
suit  were  grounds  of  disqualification  to  testify  ;  and  ghe 
was  therefore  a  competent  witness. 

Notwithstanding  the  foregoing  conclusion  leads  us  to  a 
reversal  of  the  decree  of  the  court  below,  it  is  expedient 
for  us  to  notice  another  objection  to  the  ruling  of  the  court, 
lest  our  failure  to  pass  on  it  should  be  misunderstood.  The 
effect  of  the  exception  to  the  general  rule  prescribed  by  the 
section  above  referred  to,  is  not  to  render  a  witness  incom- 
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petent  generally,  but  incompetent  only  to  testify  upon  cer- 
tain specified  subjects.  The  court  should  therefore  not 
have  excluded  the  witness,  even  if  she  had  been  a  party, 
but  should  have  restricted  her  examination  to  subjects  other 
than  those  specified  in  the  exception. 

The  testimony  may  not  be  the  same  on  another  trial, 
and  it  is  unnecessary  for  us  to  review  the  decision  of  the 
probate  judge  on  the  evidence  before  him. 

Reversed  and  remanded. 


OFFUTT  vs.  WELLS. 

[action  fob  damages  foe  beeach  of  ageeemeKt.  ] 

1.  Contract  of  sale;  respective  duties  of  vendor  and  vendee.— 'k  contract  of 
sale  is  perfect,  when  all  the  terms  are  agreed  upon  by  the  parties,  and 
they  mutually  bind  themselves  to  perform  their  respective  obligations 
imposed  thereby,  and  if  the  article  is  contracted  to  be  sold  at  a  certain 
place,  that,  in  the  absence  of  any  express  stipulation  in  the  contract,  ia 
the  place  of  delivery  ;  and  the  vendor  is  not  required  to  deliver  the  ar- 
ticle sold,  before  payment,  or  an  offer  to  pay  the  purchase-money,  there 
being  no  express  stipulation  in  the  contract  to  the  contrary. 

2.  Same.  — If  the  vendor  brings  suit  on  such  a  contract  before  a  delivery, 
in  order  to  recover,  he  must  prove  anoflfer,  op  a  readiness  to  deliver  the 
thing  sold,  at  the  place,  and  within  the  time  the  contract  stipulates  ; 
and  if  the  vendee  brings  suit  to  recover  damages  for  a  failure  to  deliver 
goods  sold  for  cash,  at  the  place,  and  within  the  time  stipulated,  or 
fixed  by  law,  he  must,  in  order  to  recover,  prove  that  he  paid,  or  offered 
to  pay,  the  vendor  the  purchase»money,  or  give  some  good  excuse  for 
not  making  the  offer. 

Appeal  from  the  Circuit  Court  of  Montgomery. 
Tried  before  Hon.  George  Goldthwaite. 

This  action  was  brought  by  R.  H.  Offutt  against  J.  H, 
&  T.  S.  Wells,  partners,  and  sought  to  recover  damages  for 
the  breach  of  an  agreement  entered  into  between  the  .par- 
ties.    The  suit  was  commenced  by  the  suing  out  of  an 
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attachment  on  the  9th  November,  1861.  The  complaint 
was  as  follows  :  "The  plaintiff  claims  of  the  defendants, 
merchants  and  copartners,  &c.,  ten  thousand  dollars,  for  the 
breach  of  an  agreement,  entered  into  by  the  defendants 
with  the  plaintiff,  on  the  22d  day  of  October,  1861,  by 
which  the  defendants  agreed  to  sell  and  deliver,  and  did 
sell  to  the  plaintiff  two  thousand  barrels  of  extra  flour  at 
eight  dollars  per  barrel,  out  of  a  lot  of  flour  then  owned 
by  the  defendants  at  Etowah  mills,  in  the  State  of  Georgia. 
Now,  the  plaintiff  avers  that  the  defendants  refused  to 
comply  with  their  said  contract  and  agreement,  and  did 
wholly  fail,  neglect  and  refuse  to  let  the  plaintiff  have  the 
said  flour,  pursuant  to  said  contract  and  agreement,  and 
did  wholly  neglect,  fail  and  refuse  to  ship  or  deliver  said 
flour  to  the  plaintiff.  The  common  counts  were  added  to 
the  complaint. 

On  account  of  the  charge  of  the  court,  the  plaintiff  was 
compelled  to  take  a  non-suit ;  that  charge  was,  "that  there 
being  no  evidence  before  the  jury  that  plaintiff  had  offered 
to  pay,  or  was  able  to  pay  for  the  flour  before  bringing 
this  suit,  they  must  find  for  defendant,"  and  to  this  charge 
the  plaintiff  excepted,  and  appealed  to  this  court,  and  as- 
signs the  charge  as  error. 

Watts  &  Trot,  for  appellant. 
Stone,  Clopton  &  Clanton,  contra. 

BTKD,  J. — Under  the  charge  of  the  court,  the  question 
whether  the  evidence  shows  that  the  parties  made  a  con- 
tract, does  not  arise.  But  admitting  that  a  contract  was 
made  as  shown  by  the  evidence,  the  question  is,  was  it  in- 
cumbent on  the  appellant  to  prove  that  "he  offered  to  pay, 
or  was  able  to  pay,"  before  he  brought  suit  ? 

A  contract  of  sale  is  perfect  when  all  the  terms  are 
agreed  upon  by  the  parties,  and  they  mutually  bind  them- 
selves to  perform  their  respective  obligations  imposed 
thereby.  If  an  article  is  contracted  to  be  sold  at  a  certain 
place,  that  is  the  place  of  delivery,  in  the  absence  of  any 
express  stipulation  in  the  contract ;  and  in  the  absence  of 
any  express  stipulation  therein,  the  law  does  not  impose 
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upon  the  vendor  the  duty  of  a  delivery  of  the  article  sold, 
before  payment  of,  or  an  offer  to  pay,  the  purchase-money. 
Bobbins  v.  Harrison,  31  Ala.  160 ;  Long  on  Sales,  (Rand's 
Ed.)  450,  452. 

If  the  vendor  brings  suit  on  the  contract  before  a  de- 
livery, in  order  to  recover,  he  must  prove  an  offer,  or  a  readi- 
ness to  deliver  the  thing  sold  at  the  place  and  within  the 
time  the  contract  stipulated. — Davis  v.  Adams,  18  Ala.  264. 

So  on  the  other  hand,  if  the  vendee  brings  suit  to  re- 
cover damages  for  a  failure  to  deliver  goods  sold  for  cash, 
at  the  place  and  within  the  time  stipulated  or  fixed  by  law, 
he  must  prove  that  he  paid,  or  offered  to  pay,  the  vendor 
the  purchase-money,  or  some  good  excuse  for  not  making 
the  offer,  to  entitle  him  to  a  recovery. 

In  this  case,  the  court  below  instructs  "the  jury  that 
there  being  no  evidence  before  them,  that  plaintiff  had 
offered  to  pay,  or  was  able  to  pay  for  the  flour  before  bring- 
ing this  suit,  they  must  find  for  the  defendant." 

All  the  evidence  introduced  on  the  trial,  it  is  evident  from 
the  record,  is  not  set  out  therein.  But,  upon  the  evidence 
set  out,  we  can  see  no  error  in  the  charge  given.  The 
views  expressed,  and  our  conclusion,  are  sustainable  upon 
the  authorities  cited,  and  the  following  :  Steamer  Thomp- 
son V.  Lewis  &  Co.,  31  Ala.  498  ;  Long  on  Sales,  pp.  446  to 
453 ;  1  Pars,  on  Con.  534-35 ;  Chitty  on  Con.  374^5,  426 ; 
Wayne  v.  Billingslea,  3  Ala.  Rep.  679 ;  West  v.  Emmons, 
6  John,  179. 

The  words  used  by  the  court  in  the  charge,  "or  was  able 
to  pay,"  were  as  favorable  to  appellant  as  the  law  author- 
ized. 

It  results  that  the  judgment  of  the  court  below  must  be 
afiirmed. 

Judge,  J.  not  sitting. 
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FLINN,  Admcnistrator,  vs.  SHACKLEFOKD,  Creditor. 

[issue   as   to   AI.LOWANCE   OF    CLAIM    AGAINST   INSOLVENT   ESTATE.] 

1.  Insolvent  estate  ;  filing  claims  against. — It  is  not  necessarj',  under  sec- 
tion 223a,  (1883,)  Revised  Code,  for  the  claimant  to  present  the  original 
claim  to  the  executor  or  administrator,  in  order  to  hold  him  liable  ; 
the  presentation  of  a  copy  or  abstract,  or  even  notice  given  of  the 
claim,  with  the  assertion  of  the  liability  of  the  estate,  and  that  the 
executor  or  administrator  was  looked  to  for  payment,  is  sufficient. 

2.  Same. — A  copy  of  a  bill  of  exchange,  drawn  and  endorsed  by  a  dece- 
dent, and  verified  by  affidavit,  is  filed  as  a  claim  against  his  estate,  and 
the  affidavit  asserts  that  the  '  'bill  of  exchange  is  a  correct  claim  against 
the  estate  of  said  J.  A.  B.,  and  is  due  and  unpaid,"  and  that  affiant  is 
"the  owner  and  holder"  of  the  original  bill, — held,  to  be  a  sufficient 
filing  of  the  claim,  within  the  meaning  of  section  1 847  of  the  Code,  and 
that  the  said  claim  and  affidavit  are  sufficient  to  authorize  the  allowance 
of  the  claim  without  further  proof,  no  objection  having  been  made  to 
its  allowance  \\ithin  twelve  months  after  the  estate  was  declared  insol- 
vent.—(Code,  $  1853.) 

3.  Pleadings  in  probate  court. — The  same  strictness  of  pleading  is  not 
requisite  in  the  assertion  of  rights  in  the  probate  court,  as  in  the  courts 

.  of  common  law  jurisdiction  ;  and  if  the  claim  and  the  affidavit  show  a 
substantial  subsisting  liability  in  favor  of  the  claimant  against  the  de- 
cedent, and  asserts  it  in  general  terms,  although  not  with  the  partica- 
larity  of  pleadings  in  the  courts  of  common  law,  it  is  sufficient. 

Appeal  from  the  Probate  Court  of  Montgomery. 

In  the  matter  of  the  estate  of  Jesse  A.  Bozeraan,  de- 
ceased, Bunberry  Flinn,  administrator.  The  said  estate 
was  regularly  declared  insolvent  by  a  decree  of  the  probate 
court  of  Montgomery,  on  the  15th  day  of  March,  1866,  and 
on  the  23d  day  of  May,  1866,  Joseph  ShackeKord  filed  in 
the  office  of  the  judge  (»f  said  court,  as  a  claim  against 
said  estate,  a  paper  in  writing,  as  follows  : 

"  $6,800.  On  the  8th  day  of  January,  1862,  pay  to  the 
order  of  J.  A.  Bozeman,  six  thousand  eight  hundred  dol- 
ars,  at  the  office  of  S.  Cullom  &  Co.,  Montgomery,  value 
received,  and  charge  the  same  to  account  of 

J.  A.  Bozeman." 
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"To  D.  H.  Lewis,  J.  W.  Payne,  Montgomery."     Accepted 
by  Lewis  and  Payne,  and  endorsed  on  the  back. 
J.  A.  Bozeman,  John  H.  Stacey. 

And  at  the  same  time  made  the  following  affidavit : 
State  of  Alabama,  )      Before  me,  David   Campbell, 

Montgomery  county,  f  judge  of  probate  court  of  said 
county,  Joseph  Shackleford,  who,  being  duly  sworn  says, 
*'  that  he  is  the  owner  and  holder  of  an  original  bill  of  ex- 
change drawn  by  J.  A.  Bozeman,  the  deceased,  on  and  ac- 
cepted by  D.  H.  Lewis  and  J.  W.  Payne,  and  endorsed  by 
the  said  J.  A.  Bozeman  and  John  H.  Stacey,  of  which  bill 
of  exchange  the  above  copied  bill  is  a  true  and  correct  copy, 
with  the  endorsements  thereon,  and  that  said  bill  of  ex- 
change is  a  correct  claim  against  the  estate  of  the  said  J. 
A.  Bozeman,  and  is  due  and  unpaid.  Subscribed  and  sworn 
to,"  &c.  This  claim  was  docketed  as  a  claim  against  said 
estate  in  favor  of  said  Shackleford,  and  said  copy  was 
placed  amongst  the  claims  filed  against  said  estate.  No 
objections  or  exceptions  were  filed  against  the  allowance  of 
said  claim,  within  twelve  months  after  the  declaration  of 
insolvency  of  said  estate.  On  the  20th  December,  1867, 
the  said  Flinn,  administrator,  and  said  Shackleford,  being 
present,  the  probate  court  proceeded  to  audit  the  claims 
filed  against  said  estate.  The  said  Flinn,  as  administrator 
and  as  a  creditor  of  said  estate,  objected  to  the  allowance 
of  the  claim  set  up  by  Shackleford,  and  to  the  rendition  of 
any  decree  thereon,  because  it  did  not  appear  from  said 
paper  writing,  that  said  Shackleford  had  any  valid  claim 
in  law  against  said  estate.  The  court  allowed  Shackleford, 
against  the  objection  of  the  administrator,  to  read  in  evi- 
dence the  original  of  the  bill  of  exchange  copied  above, 
and  the  protest  thereof.  Upon  this  evidence  the  court  al- 
lowed the  amount  of  said  bill  of  exchange,  with  five  per 
cent,  damages  thereon,  costs  of  protest,  and  interest  as  a 
claim  against  said  estate  in  favor  of  said  Shackleford,  and 
rendered  a  decree  in  his  favor  accordingly,  and  to  the 
allowance  of  said  claim  and  the  rendition  of  said  decree, 
the  said  Bunberry  FUnn  excepted,  and  appealed  to  this 
court  and  assigns  the  same  as  error. 
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Watts  <fe  Troy,  for  appellapt. 
Stone,  Clopton  <fe  Clanton,  contra. 

BYRD,  J. — 1.  The  Code  declares  that  "  all  claims  against 
the  estate  of  a  deceased  person,  must  be  presented  within 
eighteen  months  after  the  same  have  accrued,  or  within 
eighteen  months  after  the  grant  of  letters  testamentary  or 
administration ;  and  if  not  presented  within  that  time,  are 
forever  barred." — §  1883.  The  statute  previous  to  the 
adoption  of  the  Code  was  in  substance,  upon  this  subject, 
the  same  as  the  above  provision.  This  court  has  long  held 
that  under  this  statute,  it  is  not  necessary  for  the  claimant 
to  present  the  original  claim  to  the  executor  or  administra- 
tor in  order  to  hold  them  liable,  and  the  presentation  of  a 
copy  or  abstract,  or  even  notice  given  of  the  claim,  with  the 
assertion  of  the  Uability  of  the  estate,  and  that  he  looked 
to  the  executor  or  administrator  for  payment,  would  be  suf- 
ficient.— Bigger,  adni'r,  v.  Hutchingset  ah,  2  Stew.  447  ;  Gar- 
roio  V.  Carpenter,  et  al.,  1  Por.  359  ;  Hallett  et  al.  v.  Br.  Bk. 
at  Mobile,  12  Ala.  193 ;  PoUard  v.  Sears,  28  ib.  484.  The 
Code  also  provides  that  every  person  having  any  claim 
against  an  estate  which  has  been  declared  insolvent,  "must 
file  the  same  in  the  office  of  the  judge  of  probate,  within 
nine  months  after  such  declaration,  or  after  the  same  ac- 
crues, verified  by  the  oath  of  the  claimant,  or  some  other 
person  who  knows  the  correctness  of  the  claim,  and  that 
the  same  is  due,  or  the  same  is  forever  barred." — §  1847. 
It  is  further  provided,  that  if  no  opposition  is  made  "within 
twelve  months  after  the  time  the  estate  was  declared  insol- 
vent, such  claim  must  be  allowed  against  the  estate  with- 
out further  proof."— §  1853. 

In  this  case,  the  claim  is  a  bill  of  exchange  drawn  and 
endorsed  by  the  decedent.  A  copy  of  it  was  filed  as  a 
claim  against  the  estate,  and  a  verification  by  affidavit,  in 
which  it  is  asserted  that  the  "  bill  of  exchange  is  a  correct 
claim  against  the  estate  of  said  J.  A.  Bozeman,  and  is  due 
and  unpaid,"  and  that  affiant  is  "  the  owner  and  holder" 
of  the  original  bill.  It  is  contended,  that  this  is  not  a  filing 
of  the  claim  within  the  meaning  of  §  1847  of  the  Code, 
and  that  the  original  biU  should  have  been  filed  to  make 
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the  filing  such  as  the  statute  required.  As  it  has  been  held 
that  the  presentation  of  a  copy  would  be  good  under 
§  1883,  it  would  seem  that,  the  fihng  of  such  a  copy  would 
be  sufficient  under  §  1847.  The  language  used  in  the  for- 
mer section  is,  "  all  claims  against  the  estate  of  a  deceased 
person  must  be  presented,"  &c.  ;  and  in  the  latter,  "  every 
person  having  any  claim  against  the  estate  so  declared  in- 
solvent must  file  the  same,"  &c.  The  slight  dissimilarity  in 
the  language  thus  used  in  these  sections  of  the  Code  would 
not  authorize  a  departure  from  the  construction  put  upon 
the  former  in  this  respect ;  and  we  think  that  the  language 
used  in  both  sections  is  so  nearly  the  same,  substantially, 
as  to  require  us  to  hold  that  the  filing  of  a  copy  of  a  claim 
is  a  sufficient  filing.  Such  a  ruling  preserves  the  analogies 
which  should  be  observed  in  the  construction  of  statutes 
which  are  in  pari  materia.  Besides,  too  rigid  a  rule  should 
not  be  enforced  against  parties  in  a  court  which  has  no 
technical  rules  established  for  its  proceedings,  and  which 
looks  to  the  substantial  administration  of  justice  and  equity 
without  being  held  down  to  the  strict  rules  of  courts  of 
common  law.  In  the  administration  of  insolvent  estates, 
the  statutes  should  be  construed  liberally  in  favor  of  the 
remedy  given  to  creditors,  and  not  strictly  to  defeat  their 
claims.  To  hold  that  the  original  claim  must  be  filed, 
would  be  a  degree  of  strictness,  neither  in  harmony  with 
the  doctrine  announced  nor  promotive  of  the  ends  of  jus- 
tice. We,  therefore,  hold  that  the  filing  of  the  copy  of  the 
claim,  is  a  filing  within  the  meaning  of  §  1847  of  the  Code. 
Boiudon  V.  Young,  AdmW,  12  Ala.  234.  As  to  the  point 
made  by  counsel,  that  the  administrator  could  not  file  a 
plea  of  n(m  est  factum  without  an  inspection  of  the  original 
claim,  there  can  be  no  doubt  that  upon  a  proper  motion  he 
could  require  its  production  for  the  purpose  of  pleading  to 
it — or  if  he  had  filed  objections  within  the  time  prescribed 
by  law  he  might  perhaps  be  permitted  to  file  additional 
objections  or  pleas  at  the  hearing. 

2.  It  is  contended  that  the  claim  as  filed  and  the  affidavit 
thereto,  do  not  show  that  the  decedent  was  liable  for  the 
payment  thereof.  This  is  a  question  not  free  from  diffi- 
culty.    The  bill  had  been  accepted  by  the  drawees,  and  was 
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past  due  when  filed,  and  no  evidence  of  protest  and  notice 
was  filed  with  the  claim,  or  other  evidence  which  dispensed 
with  the  protest  and  notice.  It  is  therefore  insisted  that 
the  claim  as  filed,  showed  no  liability  on  the  part  of 
the  decedant  or  his  estate  to  pay  the  bill.  In  the  case  of 
Cooh  V.  Davis,  12  Ala.  551,  the  claim  filed  was  a  receipt  of 
the  intestate,  which  recited  that  "  he  received  a  note  from 
Cook  on  Calvin  M.  High,  for  $249,  which  note  he  was  to 
collect  or  return."  The  receipt  was  "  verified  by  the  affi- 
davit of  Cook  as  just  and  true,"  and  that  he  had  not  "re- 
ceived anything  on  account  of  it."  An  objection  was  made 
on  the  ground  that  "  the  affidavit  and  certificates  appended 
were  insufficient  to  establish  a  claim."  A  note  of  intestate 
payable  to  Jones,  Cook  &  Co.,  was  also  filed,  verified  by 
Wiley  B.  Cook,  in  form  as  the  other  claim.  And  this  was 
objected  to  on  the  ground  that  it  was  not  verified  by  the 
oath  of  the  claimants,  or  by  any  sufficient  evidence  to  es- 
tablish it.  Both  affidavits  were  made  before  a  justice  of 
the  peace  of  the  State  of  Mississippi.  The  court  say,  "  it 
may  be  difficult  to  say,  that  any  precise  form  (of  the  affi- 
davit) will  cover  all  cases,  but  there  is  none  in  arriving  at  the 
conclusion,  that  the  claim  as  presented  must,  in  connection 
with  the  affidavit,  show  something  for  which  the  estate  is 
responsible.  If  we  test  the  first  claim  by  this  rule,  it  will 
be  evident  that  neither  the  receipt  nor  the  affidavit,  nor 
both  together,  establish  any  matter  for  which  the  estate  is 
responsible.  It  may  be,  the  creditor  yet  possesses  the 
means  of  collecting  the  note  mentioned  in  the  receipt,  or  it 
may  be  wholly  worthless.  As  to  this  demand  there  was 
nothing  to  elevate  it  into  a  claim,  and  its  rejection  was  re- 
gular, even  if  an  exception  had  been  taken."  As  to  the 
latter  claim  the  court  say,  "  it  is  not  even  asserted  in  the 
affidavit,  that  he  is  the  claimant  of  the  sum  due  by  it  from 
the  estate.  Without  undertaking  to  decide  the  claimant 
should  show  a  legal  title  to  the  claim  presented,  we  are 
clear  that  the  statute  requires  the  affidavit  to  be  made  by 
some  one  claiming  either  the  legal  or  an  equitable  interest 
in  the  claim  asserted.  In  this  particular,  this  claim  is  also 
unsupported,  and  its  rejection  would  be  sustained,  if  an  ex- 
ception had  been  regularly  taken."     The  appellant  in  that 
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case  had  failed  to  take  an  exception  to  the  action  of  the 
court  below  in  rejecting  the  claims  on  the  affidavits  filed. 
The  court  did  not  pass  on  the  question  whether  the  claim- 
ants could  not  have  amended  their  affidavits  at  the  trial,  or 
offered  evidence  to  supply  the  defects  and  make  out  a  valid 
claim  against  the  estate.  We  are  satisfied  upon  the  author- 
ities hereafter  cited,  that  the  claim  and  the  affidavit  filed  in 
this  case  are  sufficient  to  authorize  the  allowance  of  the 
claim,  no  objection  having  been  made  to  its  allowance  within 
twelve  months  after  the  estate  was  declared  insolvent. — 
Code,  §  1853  ;  McNeil  v.  Macou's  AdmW,  20  Ala.  772  ;  Bar- 
tol  V.  Calvert,  21  ib.  42  ;  Hogans  ExW  v.  Calvert,  Adrn'r,  ib. 
194 ;  Gqffney  v.  WiUiamsoris  Adrnr,  21  ib.  42 ;  Stubbs  v. 
Beene's  Adm'r,  37  Ala.  42,  It  is  true  that  the  affidavit  in 
this  case  does  not  show  all  the/acts  necessary  to  a  recovery 
in  a  suit  at  law  ;  but  as  no  objection  was  made  to  it  within 
the  time  prescribed  by  law,  and  there  being  a  substantial 
cause  of  action  asserted  in  the  affidavit  by  the  averment 
that  "  the  bill  of  exchange  is  a  correct  claim  against  the 
estate  of  the  said  J.  H.  Bozeman,  and  is  due  and  unpaid, 
and  that  the  affiant  is  the  owner  and  holder  thereof,"  taken 
in  connection  with  the  copy  of  the  bill  thus  verified,  we  are 
of  opinion  that  the  court  below  was  bound  to  allow  it 
"  without  further  proof."  I  am  inclined  to  think,  that  a 
judgment  by  default  in  a  court  of  common  law,  on  a  com- 
plaint setting  out  in  form  such  a  state  of  facts  or  conclu- 
sions of  law,  as  are  shown  by  this  claim  and  affidavit,  would 
be  held  good  on  an  appeal  under  §  2405  of  the  Code. 

But  however  this  may  be,  the  same  strictness  of  plead- 
ing is  not  requisite  to  the  assertion  of  rights  in  the  probate 
court,  as  in  the  courts  of  general  common  law  jurisdiction. 
And  if  the  claim  and  the  affidavit  show  a  substantial  sub- 
sisting liability  in  favor  of  the  claimant,  against  the  dece- 
dent, and  asserts  it  in  general  terms,  although  not  with  the 
particularity  of  pleadings  in  the  courts  of  common  law, 
we  think  it  is  sufficient.     And  such  is  the  case  before  us. 

Hence,  the  decree  of  the  court  below  is  affirmed. 
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BKOWN  vs.  JOHNSON. 

[action  on  pbcmissobt  note  by  endoesee  against  endobsee.] 

1.  Ecidence;  transcript  from  a  court  in  another  State. — A  transcript  from 
a  court  in  another  State,  can  not  be  admitted  as  evidence,  when  it  fails 
to  show  that  the  person  certifying  was  judge  of  the  particular  court, 
from  the  records  of  which  the  transcript  was  taken. 

2.  Demurrer;  grounds  of,  must  he  stated. — A  demurrer  to  a  complaint  is 
property  overruled,  when  it  does  not  specify  the  matter  of  substance  in 
which  the  complaint  is  defective. 

3.  Promissory  note ;  special  endorsement  on. — An  endorsement  on  a  note, 
as  follows  :  "I  endorse  the  within  note,  Januarj'  3d,  1859,  T.  B. ;  but 
must  trj'  Adams  first.  T.  B. "  Construed  to  impose  the  duty  upon  the 
endorsee  of  trying  by  suit  to  make  the  note  of  Adams,  who  was  one  of 
the  makers,  as  a  pre-requisite  to  the  liability  of  the  endorser, 

4.  Same. — The  endorsee  of  the  note,  in  a  reasonable  time,  instituted  a 
suit  on  the  note,  for  his  own  benefit  in  the  State  of  Georgia,  against 
Adams,  but  by  a  mistake  the  suit  was  brought  in  the  name  of  '  'Etheld- 
red"  J.,  instead  of  the  correct  name,  "Eldred"  J.,  and  no  objection  being 
made  to  the  misnomer,  prosecuted  his  suit  to  judgment  against  Adams, 
and  fully  tested  his  solvency, — held,  that  this  proceeding  in  Georgia  was 
conclusive  that  the  plaintiff  had  tried  Adams,  and  thus  fulfilled  the  duty 
imposed  by  the  special  endorsement. 

5.  What  is  reasonable  time,  is  a  question  for  the  jury. — It  is  the  province  of 
the  jury  to  determine,  from  the  light  of  all  the  relevant  circumstances 
proved,  whether  the  effort  to  collect  from  Adams  was  made  in  a  rea- 
sonable time. 

Appeal  from  the  Circuit  Court  of  Henry. 
Tried  before  the  Hon.  H.  D.  Clayton. 

This  action  was  brought  by  Eldred  Johnson  against 
Thomas  Brown,  the  appellant ;  was  commenced  on  the  19th 
March,  1861,  and  was  founded  on  a  promissory  note,  of 
which,  and  the  endorsements  thereon,  the  following  is  a  copy: 

"$200  00.  By  the  first  day  of  January,  1859,  we  promise 
to  pay  Thomas  Brown  or  bearer,  two  hundred  dollars,  for 
value  received,  Oct.  17,  1857. 

(Signed,)  Hunt  &  Adams." 

"I  endorse  the  within  note,  January  3,  1859,  Thomas 
Brown  ;  but  must  try  Adams  first.         Thomas  Beown." 
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On  the  trial,  the  bill  of  exceptions  states,  "defendant 
demurred  to  the  plaintiff's  complaint,  which  was  overruled 
by  the  court.  The  plaintiff  introduced  in  evidence  the 
note  and  endorsements  thereon,  as  above  set  forth,  and 
then  offered  in  evidence  a  transcript  from  the  records  of 
the  superior  court  of  Clay  county,  Georgia  ;  the  defendant 
objected  to  the  introduction  in  evidence  of  said  transcript, 
on  the  ground  that  it  was  not  properly  certified,  and  that 
the  certificate  thereto  was  insufficient.  The  court  over- 
ruled this  objection,  and  defendant  excepted."  From  this 
transcript  it  appeared  that  suit  was  brought  on  the  note 
sued  on  in  this  case,  in  the  name  of  "Etheldred"  Johnson, 
against  Henry  J.  Hunt,  and  Benjamin  F.  Adams,  on  the 
6th  day  of  March,  1860,  in  the  superior  court  of  Clay 
county,  Georgia,  which  was  prosecuted  to  judgment,  and 
an  execution  issued  thereon,  which  was  returned  endorsed, 
"no  property  found."  The  certificate  of  the  judge  to  this 
transcript  is  as  follows  : 

"Geoegia,  1  I,  WilHam  C.  Perkins,  presiding 
Randolph  county.  |  judge  of  the  Pataula  circuit,  in  and 
for  the  county  and  State  aforesaid,  do  hereby  certify  that 
Spencer  Caldwell,  whose  name  is  affixed  to  the  foregoing 
certificate,  is,  and  was  at  the  time  and  date  of  said  certifi- 
cate, clerk  of  the  superior  court  in  and  for  the  county  of 
Clay,  in  said  State  ;  that  his  signature  thereto  is  genuine, 
and  his  attestation  in  due  form  of  law.  Given  under  my 
hand,"  &c.  The  court  charged  the  jury,  at  the  request  of 
the  plaintiff,  that  if  they  believed  the  evidence,  they  must 
find  for  the  plaintiff.  The  defendant  appealed,  and  assigned 
as  error  the  rulings  of  the  court,  to  which  exceptions  were 
taken,  and  the  charge  given. 

Cato  &  Baker,  for  appellant. 
W.  C.  Gates,  contra. 

A.  J.  WALKER,  C.  J.— The  certificate  of  the  judge  to 
the  transcript  from  the  superior  court  of  Clay  county, 
Georgia,  fails  to  show  that  the  person  certifying  was  judge 
of  the  particular  court,  from  the  records  of  which  the  trans- 
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cript  was  taken.  The  court  erred  in  admitting  the  trans- 
cript in  evidence. — Elliott  v.  McClelland,  17  Ala.  206. 

The  demurrer  to  the  complaint  was  properly  overruled, 
because  it  did  not  specify  the  matter  of  substance  in 
which  it  was  defective. — Code,  §  2253. 

The  endorsement  given  in  evidence  is  in  the  following 
words  :  "I  endorse  the  within  note,  January  the  3d,  1859, 
Thomas  Brown ;  but  must  try  Adams  first.  Thomas 
Brown."  We  understand  and  construe  the  very  singular 
endorsement  to  impose  the  duty  upon  the  endorsee  of  try- 
ing to  make  the  note  of  Adams,  who  was  one  of  the  ma- 
kers of  the  note  as  a  pre-requisite  to  the  liability  of  the  en- 
dorser. The  only  mode  of  trying  by  legally  appointed 
means  to  collect  the  money,  would  be  by  suit.  It  is  most 
probable,  that  by  trying  Adams,  was  meant,  testing  whether 
the  money  could  be  collected  from  him,  and  that  could  only 
be  done  by  suit,  and  we  so  construe  the  endorsement. 

The  question  will  arise  on  another  trial,  whether  the  suit 
in  Georgia  in  the  name  of  "Etheldred  Johnson"  could  be  a 
fulfillment  of  the  duty  devolved  on  the  endorsee  of  trying 
"Adams  first."  If  it  should  appear  in  evidence,  that  the 
suit  was  instituted  and  prosecuted  in  the  name  of  "Etheld- 
red Johnson,"  instead  of  the  correct  name  of  "Eldred 
Johnson,"  by  mistake,  and  that  the  suit  was  really  brought 
by  and  for  the  benefit  of  the  endorsee,  it  would  appear 
that  the  plaintiff  had  "tried  Adams."  The  record  was 
offered  merely  as  evidence  to  prove  rem  ipsam,  that  the 
proceedings  were  had  ;  and  that  the  plaintiff'  had  in  fact 
"tried  Adams."  The  defendants  in  the  suit  made  no  ob- 
jectiqn  to  the  misnomer.  In  fact,  the  solvency  was  as  well 
tested  as  if  the  suit  had  been  in  the  proper  name.  We  can 
not  doubt  that  if  the  money  had  been  collected  by  the 
sheriff  by  virtue  of  the  execution,  it  would  have  been  due 
and  payable  to  Eldred  Johnson,  if  he  was  really  the  en- 
dorsee and  the  person  by  whom  and  for  whose  benefit  the 
suit  was  brought.  The  authorities  sustain  the  proposition. 
In  Taylor  v.  StricJdand,  37  Ala.  642,  it  was  held  upon  a 
very  full  consideration  of  the  authorities,  that  if  a  note  be 
made  to  a  person  by  a  wrong  name,  the  payee  may  sue 
upon  it  in  his  right  name.     In  the  case  of  Stevdie  v.  Read, 
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2  Wash.  C.  C.  R.  274,  a  judgment  against  James  Eead  was 
held  admissible  in  evidence  against  Joseph  Eead,  upon 
parol  evidence,  that  the  latter  was  the  real  party.  The 
decision  in  Allen  v.  Hull,  1  Marshall  (Ky.)  525,  is  in  con- 
flict with  that  in  Stevelie  v.  Bead.  There  are  other  cases 
which  seem  to  support  Stevelie  v.  JReid. — Mayor  v..  Faulk- 
rod,  4  Wash.  C.  C.  E.  503  ;  Boynton  v.  Willard,  10  Pick.  166. 
Yet  we  forbear  to  assert  the  doctrine  of  that  case.  We 
place  our  decision  that  the  record  was  admissible  upon  the 
ground  that  the  obligation  imposed  by  the  endorsement 
was  to  try  or  test  whether  the  money  could  be  collected 
from  Adams,  and  this  trial  or  test  was  made  by  the  pro- 
ceedings in  Georgia,  notwithstanding  the  suit  was  not  in 
the  proper  name.  There  seems  to  have  been  no  evidence, 
that  the  plaintiff  was  known  by  the  name  of  Etheldred, 
and  we  have  not  considered  the  effect  of  such  evidence. 
The  question  whether  the  suit  in  Georgia  was  really  brought 
by  Eldred  Johnson  and  for  his  benefit,  and  whether  the 
error  of  the  name  was  the  result  of  mistake,  was  one  for 
the  determination  of  the  jury.  If  those  questions  are  de- 
cided in  favor  of  the  plaintiff,  we  think  the  proceeding  in 
Georgia  would  be  conclusive,  that  the  plaintiff  had  tried 
Adams,  and  thus  fulfiled  the  duty  imposed  by  the  special 
endorsement,  if  the  suit  in  Georgia  was  brought  within  a 
reasonable  time.  What  would  be  a  reasonable  time,  would 
be  a  question  for  the  jury,  to  be  determined  in  the  light  of 
all  the  relevant  circumstances  proved.  The  distance  of  the 
residence  of  Adams,  the  facility  of  ascertaining  his  resi- 
dence, his  condition  as  affecting  the  question  of  benefit  or 
injury  by  delay,  and  the  policy  of  postponement  as  affect- 
ing the' chances  of  collecting  the  money  from  Adams,  and 
perhaps  other  circumstances  bearing  upon  the  same  point, 
must  be  considered  in  ascertaining  whether  the  effort  to 
collect  from  Adams  was  made  in  a  reasonable  time.  The 
ascertainment  of  such  facts,  and  of  their  effect,  is  the  ap- 
propriate oflBce  of  the  jury.  We  attain  this  conclusion 
after  an  examination  of  the  cases  of  Watts  v.  Shepard, 
2  Ala.  425 ;  Drake  v.  Goree,  22  Ala.  409  ;  Garnett  v.  Yoe, 
17  Ala.  74  ;  AUen  v.  Green,  19  Ala.  34 ;  Skinner  v.  Bedell, 
23  Ala.  44.    We  think  none  of  the  cases  are  irreconcilable 
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with  our  conclusion.  Under  §  1546  of  the  Code,  an  as- 
signee is  excused  from  the  duty  of  suing  a  maker  who 
resides  out  of  the  State.  If  the  assignment  here  was  gen- 
eral, the  assignee  would  unquestionably  be  under  no  obli- 
gation to  sue  the  maker  in  another  State.  But  if  Adams, 
one  of  the  makers,  was,  at  the  time  of  the  assignment,  resi- 
dent in  another  State,  we  think  that  the  assignor  must  be 
understood  to  have  stipulated  for  his  being  '"tried,"  before 
such  assignor  would  be  Uable. 

The  complaint  conforms  to  the  form  laid  down  in  the 
Code,  for  suit  upon  a  regular  endorsement ;  but  it  would 
at  least  be  safer,  and  it  is  probably  indispensable,  that  the 
complaint  should  be  so  amended  by  an  additional  count  or 
otherwise,  as  to  set  forth  the  special  assignment,  and  aver 
a  compliance  with  the  duties  devolved  upon  the  assignee. 

What  we  have  said,  is,  we  think,  all  that  is  necessary  to 
be  decided  for  the  guidance  of  the  court  on  another  trial, 
and  we  therefore  deem  it  unnecessary  for  us  to  notice  more 
particularly  the  questions  presented. 

Reversed  and  remanded. 


WARE  vs.  OWENS. 

[bill  in  equity  to  have  doweb  assigned.] 

1.  Realproperty.  whether  partnership  or  individual. — The  mere  fact  that 
partners  carry  on  a  partnership  business  on  a  lot  of  land  belonging 
to  the  members  of  the  partnership,  does  not  necessarily  impress  it  with 
the  character  of  partnership  property,  unless  they  have  by  agreement 
or  otherwise  purposely  impressed  upon  it  that  character. 

2.  Dower ;  governed  by  the  law  in  force  at  death  of  husiand. — The  widow's 
right  to  dower  is  governed  by  the  law  which  was  in  force  at  the  time  of 
the  husband's  death,  and  not  that  which  was  in  force  at  the  time  of 
marriage,  or  may  have  been  during  its  continuance. 

3.  Same ;  when  land  has  been  aliened  by  husband. — In  computing  what  sum 
a  widow  is  entitled  to  as  her  dower  interest  under  §  1370,  R.  Code,  in  the 
lands  aliened  by  the  husband  in  his  life  time,  the  register  should  take 
an  account  of  the  annual  interest  on  one-third  of  the  value  of  the  land 
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at  the  time  of  alienation  from  the  death  of  the  husband  to  the  term 
of  the  court  to  which  the  report  is  directed  to  be  made,  allowing  inter- 
est on  each  year's  interest  from  the  end  of  such  year  to  that  term;  and  the 
widow  is  entitled  to  a  decree  for  the  sum  so  found,  and  also  to  a  decree 
for  the  interest  accuring  each  year  during  her  life,  subsequent  to  the 
decree,  and  the  court  can  not  make  any  allowances  for  taxes  paid  on 
the  land  or  for  anything  else.  ■ 

Appeal  from  the  Chancery  Court  of  Montgomery. 
Heard  before  Hon.  N.  W.  Cocke. 

The  bill  in  this  case  was  filed  on  the  11th  day  of  October, 
1865,  by  Elizabeth  Owens  against  Robert  D.  Ware,  and 
sought  to  have  dower  decreed  to  her  in  a  certain  lot  or 
parcel  of  land  in  the  city  of  Montgomery.  According  to 
the  allegations  of  the  bill,  the  complainant  intermarried 
with  R.  B.  Owen  before  the  year  1847,  and  continued  to 
be  his  wife  until  his  death,  which  occurred  on  the  28th  of 
October,  1862.  Said  Owen  died  intestate,  leaving  com- 
plainant and  several  children,  his  heirs  and  distributees. 
The  deceased  owned  and  possessed  in  his  life  time,  a  one- 
third  undivided  interest  in  and  to  the  lot  in  which  the 
complainant  claimed  dower,  and  on  the  7th  June,  1847, 
and  during  said  coverture,  conveyed  by  deed  said  undivided 
one-third  interest  of  said  lotto  William  O.  Longworthy  and 
Robert  C.  Collins.  On  the  1st  January,  1851,  the  said 
Collins  and  Longworthy  conveyed  by  deed  said  premises  to 
William  H.  Rives  and  Henry  Peebles.  On  the  4th  June* 
1851,  Henry  Peebles  and  wife  released  their  interest  to 
said  premises  to  Rives.  On  the  23d  March,  1852,  Rives 
conveyed  by  deed  said  premises  to  James  Porter,  and  paid 
to  said  Porter  one  hundred  dollars,  as  full  discharge  of  all 
liability  on  account  of  any  claim  the  complainant  might  have 
to  dower.  On  the  first  day  of  January,  1855,  Rives  and 
wife,  and  Porter  and  wife,  conveyed  said  premises  to  Wil- 
liamson &  Peacock,  and  took  from  them  a  mortgage,  with 
power  of  ^ale.  On  the  6th  February,  1866,  Rives  and 
Porter,  in  execution  of  said  power  of  sale,  conveyed  said 
premises  to  Smith  &  Chapman ;  and  on  the  7th  day  of 
August,  1862,  Smith  &  Chapman  conveyed  to  Robert  D. 
Ware,  the  defendant,  who  was  the  legal  owner  and  in  pos- 
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session  of  said  premises.  The  said  Collins  and  Longworthy 
paid  to  Eives  and  Peebles,  two  hundred  dollars  as  a  satis- 
faction of  all  claim  that  the  complainant  might  have  upon 
said  premises  for  dower.  On  account  of  the  improvements 
and  character  of  said  lot,  it  was  impossible  for  dower 
to  be  set  out  by  metes  and  bounds.  The  defendant,  in  his 
answer,  set  up  as  a  defense  to  the  complainant's  right  to 
dower,  that  the  lot  was  partnership  property,  belonging  to 
the  firm  of  Collins,  Longworthy  &  Owens,  the  said  Owens 
being  the  late  husband  of  complainant.  On  the  25tli  of 
May,  1867,  the  chancellor  made  a  decree  of  reference, 
holding  that  the  widow  was  entitled  to  dower  in  the  said 
premises  ;  and  as  the  dower  interest  could  not  be  assigned 
by  metes  and  bounds,  required  the  register  to  ascertain  the 
value  of  the  premises  at  the  time  of  the  alienation  thereof 
by  the  said  E.  B.  Owens,  deceased,  and  what  the  one-third 
dower  interest  of  the  said  complainant  in  one-third  of  said 
value  is  ;  and  also  ascertain  the  rents  and  profits  of  said 
premises  since  the  filing  of  the  bill ;  and  what  the  one-third 
of  the  one-third  of  the  said  rents  and  profits  are  since  then, 
up  to  the  next  term  of  this  court.  The  register  made  his 
report  to  the  next  term,  September  16th,  1867,  which  was 
in  all  things  confirmed,  and  the  court  thereupon  rendered 
a  decree  for  the  rents  and  profits  of  said  premises  from 
the  filing  of  the  bill  to  the  present  term  of  the  court ;  and 
it  was  further  "  ordered  and  decreed,  that  the  said  Ware, 
on  the  first  day  of  January  next,  pay  to  the  said  complain- 
ant, the  interest  at  the  rate  of  8  per  cent,  per  annum,  on 
$366  66,  from  the  said  16th  September,  1867,  to  the  said 
first  day  of  January  next,  if  the  said  complainant  should 
so  long  survive,  and  that  he  also  pay  her  on  the  first  day 
of  January  in  each  sucessive  year  thereafter,  during  her 
natural  life,  the  sum  of  $29  33  dollars,  it  being  the  amount 
of  interest  on  said  sum  of  $366  66,  the  value  of  her  dower 
in  the  premises  described  in  the  pleadings  in  this  cause  ; 
and  on  which  premises  the  complainant  is  now  here  de- 
creed to  have  a  lien  to  secure  the  payment  of  said  interest. 
From  this  decree  the  defendant  appealed,  and  assigned  it, 
amongst  other  things,  as  error. 
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Watts  &  Teoy,  for  appellant. 
Martin  &  Sayre,  contra. 

BYRD,  J. — 1.  The  evidence  is  not  sufficient  to  establish 
the  point  made  by  appellant,  that  the  lot  was  partnership 
property.  The  deeds  of  the  6th  of  July,  1846,  and  7th 
June,  1847,  executed  by  the  partners,  do  not  indicate  that 
the  lot  was  held  by  them  as  partnership  property,  but  as 
tenants  in  common.  And  the  fact  that  they  carried  on  a 
partnership  business  upon  the  lot,  does  not  necessarily  im- 
press it  with  the  character  of  such  property.  As  Chief 
Justice  Collier  says  in  the  case  of  Long's  Heirs  v.  Waring, 
18  Ala.  153,  "  so  far  as  the  partners  and  ther  creditors  are 
concerned,  real  estate  belonging  to  the  'partnership  is  in 
equity  treated  ae^  mere  personalty,  and  so  it  will  be  deemed 
as  to  all  other  intents,  if  the  partners  have  by  agreement 
or  otherwise  purposely  impressed  upon  it  that  character." 
In  this  case  it  does  not  appear  that  the  lot  belonged  to  the 
partnership,  although  it  belonged  to  the  members  thereof, 
nor  that  they  purposely  impressed  upon  it  the  character  of 
partnership  property .  The  question,  therefore,  whether  a 
widow  of  one  partner  is  dowable  of  land  belonging  to  the 
partnership  does  not  arise  in  this  case.  The  court  did  not 
err  in  decreeing  that  appellee  was  entitled  to  her  dower 
interest  in  the  lot. 

2.  In  the  case  of  Boyd  v.  Harrison,  36  Ala.  533;  this  court 
held  that  the  widow's  right  to  dower  is  governed  by  the  law 
which  was  in  force  at  the  time  of  the  husband's  death,  and 
not  that  which  was  in  force  at  the  marriage,  or  may  have 
been  during  its  continuance.  It  is  true,  the  husband  in 
that  case  was  seized  of  the  land  at  his  death  ;  and  in  this 
he  had  aliened  it  before  the  adoption  of  the  Code.  But 
upon  principle  and  the  reasoning  in  the  case  cited,  we  can 
perceive  no  distinction  in  the  two  cases,  which  would  au- 
thorize us  to  lay  down  a  different  rule  as  applicable  to  the 
case  in  hand,  from  the  one  applied  in  the  case  of  Boyd  v. 
Harrison  ;  so  far,  at  least,  as  this  question  is  concerned. 

3.  Did  the  chancellor  err  in  allowing  appellee  one-third 
of  the  rents  from  the  time  of  filing  the  bill  to  the  deter- 
mination of  the  cause  ? 
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The  bill  alleges  that  "on  account  of  the  improvements 
on  said  lot,  and  the  character  of  the  lot,  it  is  impossible  for 
dower  to  be  set  out  by  metes  and  bounds";  and  the  Code 
provides  "in  such  case,  the  widow  is  dowable  of  the  value 
of  the  land  at  the  time  of  the  alienation,  the  interest  on 
one-third  part  thereof,  to  be  paid  to  her  annually,  during 
her  life,  and  secured,  if  necessary,  by  a  lien  on  the  land» 
unless  the  parties  agree  to  a  compensation  in  gross,  which 
the  court  must  give  effect  to." — §  1370. 

Now,  suppose  the  land  was  worth  at  the  time  of  aliena- 
tion, thirty  dollars  an  acre,  and  at  the  time  of  the  death  of 
the  husband,  ten  dollars  an  acre,  with  the  improvements 
made  by  the  purchaser,  what  would  the  widow  be  entitled 
to  under  this  statute  ?  It  would  seem,  to  "the  interest"  on 
one-third  part  of  the  value  of  the  land  at  the  time  of  aliena- 
tion ;  and  that,  although,  such  annual  interest  might  amount 
to  more  than  the  whole  value  of  the  land.  This  might 
seem  a  singular  result,  but  so  the  statute  reads.  Suppose 
such  interest  amounts  to  more  than  one-third  of  the  annual 
rents  of  the  land,  would  she  be  compelled  to  take  the  rents, 
or  would  she  be  entitled  to  the  interest  as  provided  by  the 
statute  from  the  filing  of  the  bill  till  the  determination  of 
the  suit  ?  After  that,  she  certainly  is  not  entitled  to  any- 
thing but  the  annual  interest  on  one- third  of  the  value  of 
the  land  at  the  time  of  the  alienation.  And  we  see  no 
reason  why  the  same  rule  does  not  apply  before  as  after 
the  determination  of  the  suit.  The  statute  does  not  give 
her  any  election  to  take  rents  or  interest  before  the 
determination  of  the  suit.  The  statute  fixes  the  meas- 
ure of  her  compensation,  and  it  relates  as  well  to  that 
which  accrues  before,  as  to  that  which  accrues  after  suit 
brought.  The  statute  prescribes  a  rule  for  the  admeasure- 
ment of  the  rights  of  a  widow  in  such  a  case,  different 
from,  and  in  the  stead  of,  the  one  at  common  law.  And  I 
think  the  widow  is  entitled  to  the  compensation  given  by 
statute  from  the  death  of  the  husband.  This  view  is  in 
harmony  with  the  rule  adopted  in  the  cases  cited  from  35th 
and  37th  Alabama  Keports,  and  with  the  principle  which 
favors  dowen ;  and  is  in  accord  with  the  language  of  the 
statute. 
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We  do  not  think  this  view  conflicts  with  the  following 
decisions  of  this  court : — Frowner  and  Wife  v.  Raney,  9  Ala. 
901 ;  Beavers  et  al.  v.  Smith,  11  ib.  20  ;  Johnson  v.  Elliott, 
12  ib.  114 ;  Portier  et  al.  v.  Barclay  et  al.,  15  ib.  430  ;  Fry 
V.  Mer.  Ins.  Co.,  ib.  810  ;  Springles"  Heirs,  &c.  v.  Shields  et  al., 
ib.  295.  These  cases  were  all  decided  before  the  adoption 
of  the  Code,  and  the  cases  cited  from  11th  and  17th  Ala- 
bama Reports,  we  conceive  to  be  in  accord  with  the  views 
expressed. 

In  the  case  of  Francis  v.  Garrard,  which  was  a  case 
similar  to  this,  it  is  said  that  the  widow  is  "entitled,  by  way 
of  damages,  to  one-third  the  rents  of  the  premises,  to  be 
estimated  without  considering  the  improvements  made  by 
the  alienee  from  the  time  the  bill  was  filed,  which  will  be 
decreed  her  as  an  ordinary  monied  demand." 

Now,  suppose  the  land  at  the  time  of  alienation  was  un- 
improved and  not  yielding  rent,  but  at  the  death  of  the  hus- 
band, was  highly  improved  by  the  alienee,  and  but  for  such 
improvement,  would  still  be  unyielding  rent,  how  could  she 
be  entitled  to  any  damages  between  the  filing  of  the  bill 
and  the  termination  of  the  suit  ?  Yet  if  the  land  had  been 
worth  at  the  time  of  alienation  one  hundred  thousand  dol- 
lars, the  statute  would,  in  our  opinion,  give  her  a  right  to 
one- third  of  the  interest  on  one- third  of  the  value.  The 
case  last  cited  was  decided  prior  to  the  adoption  of  the 
Code.  §  1370  of  the  Code  has  never  been  construed  with 
reference  to  the  question  under  consideration.  The  cases 
of  Ferine  v.  Ferine,  35  Ala.  644 ;  Slafter  v.  Meek  and  Wife, 
ib.  538 ;  and  McAllister  v.  McAllister,  37  ib.  484,  were  de- 
cided subsequent  to  the  adoption  of  the  Code  ;  but  in  those 
cases,  the  husband  died  seized  of  the  land,  and  a  different 
rule  applies  to  that  class  of  cases  than  to  this,  except  that 
the  right  in  both  cases  vest  on  the  death  of  the  husband, 
and  must  be  enforced  from  that  time. 

The  court  should  have  directed  the  register  to  take  an 
account  of  the  annual  interest  on  one-third  of  the  value  of 
the  land  at  the  time  of  alienation,  from  tlw  death  of  the 
husband  to  the  term  of  the  court  to  which  the  report  is 
directed  to  be  made,  allowing  interest  on  each  year's  in- 
14 
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terest,  from  the  end  of  such  year  to  the  term  at  which  the 
report  is  required  to  be  made,  and  add  up  the  same,  and 
a  decree  should  be  rendered  for  the  sum  ;  and  a  decree 
should  be  rendered  for  the  interest  accruing  each  year 
during  the  life  of  the  widow,  subsequent  to  the  decree,  as 
was  done  in  this  case. 

4.  The  statute  has  fixed  this  rule,  and  has  allowed  no 
abatements  for  taxes  or  anything  else,  and  the  court  can- 
not make  any  allowance  therefor. 

We  desire  to  administer  the  law  as  we  find  it,  not  as  we 
would  have  it.  We  can  see  how  this  statute  (§§  1369,  1370,) 
may,  in  some  cases,  operate  very  hardly  on  purchasers,  in 
the  present  condition  of  the  country,  when  lands  are  not 
worth  as  much  now  in  a  high  state  of  improvement,  as 
they  were  a  few  years  ago  in  a  wild  stale  or  condition. 

But  this  is  a  matter  for  the  legislature  to  consider  and 
remedy,  and  not  for  the  courts. 

For  the  error  pointed  out,  this  cause  must  be  reversed 
and  remanded. 


JONES'  HEIKS  vs.  JONES'  ADMINISTEATOE. 

[final  settlement  of  administkatob's  accounts.] 

1.  Bill  of  excepiiona,  when  not  required. — The  effect  of  the  act  of  the  12th 
December,  1857,  (Revised  Code,  $  2250, )  is  to  secure  a  revision  on  ap- 
peal, without  bill  of  exceptions,  of  any  action  of  the  probate  court  ex- 
cepted to,  and  not  appearing  upon  the  face  of  the  decree,  provided  the 
matter  excepted  to,  together  with  the  exception,  appear  upon  the  record. 

2.  Partial  settlements  ;  no  appeal  from. — Partial  settlements  in  the  probate 
court  are  not  fevisable  on  error,  being  only  prima  facie  correct  when 
made  in  conformity  to  law,  and  being  subject  to  re-examination  on  the 
final  settlement ;  and  if  not  made  in  conformity  to  the  requirements  of 
the  statute,  they  are  not  invested  with  the  character  of  even  prima  facie 
correctness. 

3.  Legality  of  an  order  of  sale,  and  the  sale,  not  revisable  unless  the  question 
is  made  in  the  court  below. — The  apellate  court  can  not  inquire  into  the 
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legality  of  the  orders  of  sale,  aujfl  the  sales  of  personal  property  of  an 
estate,  the  record  not  showing  that  any  question  growing  out  of  them, 
was  made  in  the  court  below. 

4.  Appeal  from  a  decree  for  sale  of  a  decedent's  land,  when  taken. — An  appeal 
from  a  decree  of  the  probate  court  for  the  sale  of  lands  of  a  decedent's 
estate,  must  be  taken  within  twenty  days  from  the  date  of  the  rendition 
of  the  decree.— (Revised  Code,  §  2246. ) 

6.  When  objections  will  not  lie  to  an  order  of  sale. — Objections  can  not  be 
made  at  the  final  settlement  of  the  estate,  to  the  regularity  of  an  order 
previously  made  by  the  court  for  the  sale  of  land,  the  sale  not  being 
void,  and  the  order  not  having  been  reversed  or  vacated,  and  the  pro- 
ceeds of  the  sale  bing  assets  in  the  hands  of  the  personal  representative. 

6.  Appellate  court  will  presume  in  favor  of  the  rulings  of  the  court  below. — 
When  the  jurisdiction  of  the  court  below  is  apparent  from  the  record, 
the  appellate  court  will  make  all  reasonable  intendments  in  favor  of  the 
regularity  of  its  decree,  and  can  not  notice  a  point  which  was  not  in 
any  shape  presented  in  the  court  below. 

7.  When  co-administrator  is  entitled  to  discharge. — An  administrator,  who, 
having  been  ruled  by  his  co-administrator  into  a  settlement,  because  he 
had  become  a  non-resident,  appears  and  makes  a  final  settlement  of  his 
administration,  accounting  fully  for  all  assets  which  had  come  into  his 
hands,  and  showing  their  proper  administration, — held,  that  he  is 
entitled  to  a  discharge  from  the  trust  and  all  liability  on  account 
thereof,  so  far  as  his  administration  is  concerned  and  no  further. 

8.  Co-administrators  liable  for  the  acts  of  each  other. — Administrators  and 
executors  who  enter  into  a  joint  bond  for  the  faithful  performance  of 
their  duties,  are  liable  for  the  acts  and  defaults  of  each  other. 

Appeal  from  the  Probate  Court  of  Montgomery. 

In  the  matter  of  the  estate  of  Alfred  Jones,  deceased  ; 
James  M.  Dillehay  and  John  B.  Calloway,  administrators. 
On  the  30th  August,  1866,  Calloway  appeared  in  the  pro- 
bate court  of  Montgomery,  and  filed  his  petition  for  the 
removal  of  Dillehay,  his  co-administrator,  on  the  ground  of 
his  having  removed  from  the  State.  The  court  made  an 
order,  setting  a  day  for  the  hearing  of  the  petition  and 
issued  notice  to  Dillehay.  On  the  20th  November,  1866, 
he  appeared  in  said  probate  court  and  filed  his  accounts 
and  vouchers  for  a  final  settlement  of  said  estate,  as  far  as 
administered  by  him,  and  a  day  was  appointed  for  the  hear- 
ing of  this  settlement.  On  the  4th  January  1867,  said  Dille- 
hay appeared  in  court  to  make  said  settlement,  and  the  heirs 
of  Alfred  Jones,  being  minors,  appeared  by  their  guardians 
and  contested  said  settlement,  and  thereupon,  as  the  order 
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states,  "  the  court  proceeds  to  hear  all  objections  to  said 
accounts,  and  consider  the  evidence  upon  all  matters  touch- 
ing the  correctness  and  legality  of  said  accounts  filed, 
whereupon  it  is  shown,  by  sufficient  proof,  that  said  admin- 
istrator, on  final  settlement,  is  indebted  to  the  estate  in  the 
sum  of  seventeen  thousand  and  eighty-two  dollars  in  Con- 
federate treasury-notes,  or  treasury-notes  of  the  State  of 
Alabama,  and  the  said  estate  is  justly  indebted  to  him  in 
the  sum  of  five  hundred  and  ninety-two  dollars  in  United 
States  currency  ;  and  said  accounts  appearing  to  be  full  and 
correct,  it  is  hereby  decreed  by  the  court,  that  said  accounts 
be,  and  the  same  are  hereby  in  all  things  passed  and  al- 
lowed as  above  stated,  and  said  administrator  fully  and 
completely  discharged  from  all  liability  to  said  estate,  or 
any  heirs  thereof."  From  this  decree  the  heirs  of  Alfred 
Jones  appealed.  The  transcript  filed  by  them  in  this  court 
contains  the  record  of  the  administration  of  said  Dillehay 
and  Calloway  upon  said  estate.  From  this  transcript  it 
appears  that  Alfred  Jones  died  in  the  county  of  Montgom- 
ery, and  his  will  was  duly  admitted  to  probate  on  16th 
April,  1860.  On  the  19th  April,  1860,  Dillehay  and  Callo- 
way were  appointed  administrators,  with  the  will  annexed, 
of  his  estate,  having  given  a  joint  administration  bond. 
These  administrators,  under  the  orders  of  the  court,  sold 
at  different  times  personal  and  real  property  belonging  to 
the  estate  of  their  intestate,  and  these  sales  were  duly  re- 
ported and  confirmed  by  the  court.  They  also  made  annual 
settlements  in  the  probate  court  of  their  administration. 
No  objections  or  exceptions  were  ever  made  to  the  sales  of 
the  land  or  of  the  personalty  by  any  one,  nor  were  any 
objections  made  or  exceptions  taken  in  the  annual  settle- 
ments. The  appellants  assigned  many  grounds  of  error, 
most  of  which  are  noticed  in  the  opinion  of  the  court. 

Rice,  Semple  &  Goldthwaite,  and  Cunningham  &  Graves, 
for  appellant. 

JUDGE,  J.— 1.  Under  the  influence  of  section  1891  of 
the  Code  of  1852,  it  was  several  times  held  by  this  court 
that  a  bill  of  exceptions  was  necessay  to  the  validity  of  an 
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appeal  from  a  decree  of  the  probate  court,  rendered  on  tlie 
final  settlement  and  distribution  of  a  decedent's  estate ; 
that  section  requiring  the  appeal,  m  such  case,  to  be  tried 
on  bill  of  exceptions. — Harris  v.  Dillard,  31  Ala.  191 ;  Tur- 
ner and  Wife  v.  Key's  Adm'r,  ib.  202  ;  Dunham  v.  Hatcher, 
ib.  483  ;  Bartee  and  Wife  v.  James,  Adrrtr,  33  Ala.  34. 

These  adjudications,  it  may  be  presumed,  gave  rise  to 
the  enactment  by  the  legislature  of  the  act  of  December 
12th,  1857,  which  provides  that  a  bill  of  exceptions  shall 
not  be  required  in  such  case,  "  when  the  error  complained 
of  appears  upon  the  record." — Eevised  Code,  §  2250. 

The  effect  of  this  statute  is,  to  restore  the  law  as  it  was, 
in  this  particular,  prior  to  the  adoption  of  the  Code  of 
1852,  and  to  make  it  sufficient  to  secure  a  revision  on  appeal 
of  any  action  of  the  court  below  excepted  to,  and  not  ap- 
pearing upon  the  face  of  the  decree,  although  it  be  not 
presented  by  a  bill  of  exceptions  proper,  provided  the  matter 
excepted  to,  together  with  the  exception,  appear  upon  the  record. 
Errors  appearing  upon  the  face  of  the  decree,  are  available 
on  appeal,  without  exception.  It  was  not  the  object  of  the 
statute,  nor  is  such  its  effect,  to  dispense  with  objections 
and  exceptions  in  the  court  below,  when  otherwise  neces- 
sary for  a  revision  of  the  action  of  the  court,  on  appeal. 

In  the  present  case,  we  are  not  able  to  perceive  any  error 
upon  the  face  of  the  decree  ;  no  exception  appears  to  have 
been  made  in  the  court  below,  to  the  allowance  or  rejection 
of  any  item  of  the  account ;  nor  is  the  evidence  upon  which 
the  court  acted  in  passing  upon  any  item  thereof,  shown  by 
the  record.  We  therefore  can  see  nothing  in  relation  to 
the  account  to  revise.  — Long  v.  Easley,  13  Ala.  239  ;  Wil- 
liams and   Wife  v.  Gunter,  28  Ala.  681. 

2.  We  cannot  inquire  into  the  alleged  errors  of  the  par- 
tial settlements.  Such  settlements  are  not  revisable  on 
error,  being  only  prima  facie  correct,  lulien  made  in  conform- 
ity to  law,  and  being  subject  to  re-examination  on  the 
final  settlement. —Revised  Code,  §  2159;  Thompson  and 
Wife  V.  Hunt,  22  Ala.  517  ;  Smith's  Heirs  v.  Smith's  Adm'r, 
13  Ala.  329.  If  not  made  in  conformity  to  the  require- 
ments of  the  statute,  they  are  not  invested  with  the  char- 
acter of  even  prima  fa^e  correctness. — McCrelessv.  Hinkle, 
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17  Ala.  459.  It  not  appearing  that  any  question  was  made 
on  the  final  settlement,  in  relation  to  the  correctness  of  the 
partial  settlement,  or  either  of  them,  found  in  the  record, 
and  being  merged  in  the  final  settlement,  we  can  not  revise 
the  alleged  errors  separately  assigned  upon  them. 

3.  Neither  can  we  enquire  into  the  legality  of  the  orders 
of  sale,  and  sales  of  the  personal  property  of  the  estate — 
the  record  not  showing  that  any  question  growing  out  of 
them,  was  made  in  the  court  below.  We  cannot  presume 
that  any  action  of  the  court  on  the  final  settlement,  in  re- 
gard to  them,  was  erroneous. 

4.  We  are  also  precluded  from  enquiring  into  the  regu- 
larity of  the  order  of  sale  of  the  lands  of  the  estate.  Be- 
fore the  passage  of  the  act  of  December  12th,  1857,  (Kevised 
Code,  2246,)  an  appeal  woidd  not  lie  from  an  order  for  the 
sale  of  decedent's  real  estate. — Devany^s  Heirs  v.  Devanys 
Admrs,  25  Ala.  722.  The  act  above  named  gave  the  right 
of  appeal  from  such  an  order  ;  but  fixed  a  limitation  as  to 
the  time  within  which  the  appeal  should  be  taken,  viz  : 
within  twenty  days  from  the  date  of  the  rendition  of  the 
decree.  The  decree,  in  the  present  case,  was  rendered 
November  15th,  1860.  Lapse  of  time,  therefore,  gives  it 
repose.  But  irrespective  of  this,  as  was  held  in  Price, 
Guardian,  v.  Wilkinson's  Executors,  10  Ala.  172,  objections 
can  not  be  made  at  the  final  settlement  of  the  estate,  to  the 
regularity  of  an  order  previously  made  by  the  court  for  the 
sale  of  land,  the  sale  not  being  void  and  the  order  not 
having  been  reversed  or  vacated,  and  the  proceeds  of  the 
sale  being  assets  in  the  hands  of  the  personal  representative. 

5.  The  position  is  taken  that  the  account  current  on  the 
final  settlement,  shows  that  the  administrator  was  not 
charged  with  the  full  amount  of  the  interest  which  had  ac- 
crued on  the  purchase-money  of  the  land  bought  by  S.  H. 
Ballard. 

We  understand  it  to  be  well  settled  in  practice,  "  that 
where  the  probate  court  has  jurisdiction,  this  court  will  not 
revise  any  supposed  error  in  its  decision  upon  facts,  which 
was  not  excepted  to,  nor  reserved  in  any  other  manner  in 
that  court ;  and  that  where  the  decree  of  that  court  upon 
its  face  is  free  from  error,  and  does  not  on  its  face,  or  by  hiU 
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of  eocceptions"  or  by  recitals  of  record,  "  appear  to  be  based 
on  an  account  contained  in  the  transcript  sent  here,  this 
court  will  not  indulge  the  presumption  that  the  decree  was 
founded  on  such  account,  and  upon  such  presumption,  re- 
verse the  decree." —  Williams  and  Wife  v.  Gunter,  28  Ala. 
681 ;  Reese  v.  Greskam,  29  Ala.  91.  For,  when  the  juris- 
diction of  the  court  is  apparent  from  the  record,  all  reason- 
able intendments  are  to  be  made  in  favor  of  the  regularity 
of  its  decree. — Key,  AdmW,  v.  Vaughn  and  Wife,  15  Ala. 
497 ;   Wilson  v.  Wilson,  18  Ala.  176. 

But  even  if  we  could  indulge  the  presumption  that  the 
decree  was  founded  upon  the  account  contained  in  the  trans- 
cript, still  it  does  not  appear  that  the  action  of  the  court  in 
respect  to  the  interest  charged  on  the  item  named,  was  ex- 
cepted to,  or  reserved  in  any  other  manner,  in  the  court 
below  ;  and  for  that  reason  it  can  not  be  here  assigned  as 
error. —  Gordon  v.  3IcLeod,  20  Ala.  242.  A  point  which  was 
not  in  any  shape  presented  in  the  court  below,  can  not  be 
noticed  in  the  appellate  court. — McGintry  v.  Mahry,  23  Ala. 
672.  And  further,  the  evidence  upon  which  the  court  acted 
in  the  matter,  is  not  set  out,  and  we  can  not  tell  upon  what 
state  of  facts  the  action  of  the  court  was  based.  It  may  be 
that  a  portion  of  the  interest  which  had  accrued  on  the 
item,  had  been  charged  against  the  administrator  on  one  of 
the  partial  settlements  previously  made ;  and  we  think  one 
of  these  settlements  affords  very  persuasive  evidence  in 
support  of  this  supposition.  And  in  this  connection,  we 
may  remark  further,  that  the  counsel  for  appellants  are  in 
error  in  supposing  that  the  purchase-money  of  the  land 
bought  by  Ballard,  was  paid  to  the  administrator,  cbfter  the 
close  of  the  late  war,  as  an  examination  of  the  record  will 
show. 

6.  The  decree,  after  ascertaining  an  indebtedness  of  the 
estate  to  the  administrator,  discharges  him  "  from  all  lia- 
bility to  the  estate,  or  any  heir  thereof ;"  and  as  there  was 
a  co-administrator  who  did  not  join  in  the  settlement,  it  is 
contended  that  the  discharge  of  the  administrator  making 
the  settlement,  is  erroneous. 

The  meaning,  and  effect,  of  this  part  of  the  decree,  is  to 
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be  ascertained  by  reference  to  the  character  of  the  settle- 
ment. 

It  appears  that  John  B.  Calloway,  the  co-administrator 
who  did  not  join  in  the  settlement,  made  application  to  the 
court  for  the  removal  of  James  M.  Dillehay,  the  co-admin- 
istrator, who  made  the  settlement,  on  the  ground  of  his 
having  removed  from  the  State.  Publication  in  a  news- 
paper, giving  notice  of  the  application,  was  made.  The 
hearing  of  the  application  was  continued  to  the  19th  of 
November,  1866  ;  and  on  the  day  after,  Dillehay  filed  his 
account  and  vouchers  "  for  a  final  settlement  of  the  estate, 
OS  far  as  administered  by  him" — and  this  is  the  settlement 
which  is  now  before  us. 

A  legitimate  presumption  from  the  record  is,  that  Dille- 
hay was  ruled  into  the  settlement  at  the  instance  of  his  co- 
administrator— and  very  properly  too,  if  he  had  become  a 
non-resident  of  the  State — and  there  was  no  irregularity 
in  Dillehay  making,  under  the  circumstances,  a  final  settle- 
ment of  his  administration. 

On  making  the  settlement,  and  accounting  fully  for  all 
the  assets  which  had  come  to  his  hands,  and  showing  their 
proper  administration,  he  was  entitled  to  a  discharge  from 
the  trust,  and  from  all  liability  on  account  thereof — so  far 
as  his  administration  was  concerned,  but  no  further ;  and 
such  is  the  effect  of  that  part  of  the  decree  we  are  consid- 
ering. It  is  undoubtedly  true  that  executors  and  adminis- 
trators, who  enter  into  a  joint  bond,  like  the  one  in  the 
present  case,  for  the  faithful  performance  of  their  duties, 
are  liable  for  the  acts  and  defaults  of  each  other.  —  Williams 
and  Wife  v.  Harrison,  Guardian,  19  Ala.  277.  And  Dille- 
hay, by  virtiie  of  the  joint  bond,  executed  by  him  and  his 
CO- administrator,  remains  liable  for  all  the  acts  and  defaults, 
if  any,  committed  in  the  administration,  by  his  co-adminis- 
trator ;  from  this  liability  he  has  not  been  discharged  by 
the  decree,  according  to  its  legal  effect. 

We  have  carefully  examined  the  record  of  the  proceed- 
ings had,  during  the  progress  of  the  administration,  and 
find  irregularieties  in  the  action  of  the  court  at  different 
times,  indicating  that  they  were  at  least  the  result  of  haste 
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or  inattention.  But  no  question  having  been  presented  on 
the  final  settlement,  in  such  shape  as  to  show  reversable 
error,  the  decree  is  affirmed. 


WAED,  Administrator,  vs.  GATES,  Administrator, 

[PAKTIAL   DISTBIBTJTION   OF  DECEDENT's   ESTATE.  ] 

1.  Voidable  orders  only  assailable  in  a  dij-eet proceeding. — The  intestacy  of 
a  decedent,  upon  whose  estate  an  administration,  with  the  will  annexed, 
has  been  granted,  renders  such  administration  revocable,  not  void,  if 
the  court  had  jurisdiction  of  the  grant  of  administration  ;  and  the  order 
of  the  probate  court  granting  such  administration  can  not  collater- 
ally be  assailed. 

2.  Parties  to  an  application  for  partial  distribution. — In  a  proceeding  for 
partial  distribution,  by  one  of  several  distributees,  instituted  under 
§  2105,  Rev.  Code,  it  is  not  indispensable  that  the  applicant  should  make 
any  other  party,  except  the  administrator. 

3.  Decree  on  partial  distribution,  for  chattels  in  specie  or  money. — A  distri- 
bution can  be  had  iinder  said  section  of  the  Code,  of  chattels  in  specie, 
or  of  money,  into  which  the  chattels,  or  choses  in  action  of  the  estate 
may  have  been  converted  ;  but  the  court  can  not,  under  that  section,  ren- 
der a  decree  for  a  distributive  share,  of  any  sum  or  sums  of  money  for 
which  the  administrator  may  have  become  liable  by  negligence  or  mis- 
con  diiet. 

4.  Purchase  by  administrator  of  property  of  the  estate  he  represents. — An  ad- 
ministrator is  chargeable,  as  for  cash  in  hand,  with  the  amount  of  pur- 
chases made  by  him,  and  by  him  and  another  jointly,  of  property  of 
the  estate  he  represents  ;  and  if  he  makes  a  partial  payment  on  the 
debt  thus  contracted,  to  a  creditor  or  distributee  of  the  estate,  or  any 
one  to  whom  the  payment  could  lawfully  be  made,  it  discharges  the 
debt,  pro  tanto. 

Appeal  from  the  Probate  Court  of  Henry. 

This  was  a  proceeding  by  petition  by  William  C.  Gates, 
as  administrator  with  the  will  annexed,  of  William  J.  Ward, 
deceased,  late  of  the  county  of  Polk,  State  of  Texas,  to 
compel  John  J.  Ward,  the  administrator  of   one  James 
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Ward,  deceased,  to  pay  over  to  the  petitioner  the  distribu- 
tive share  his  testator,  said  William  J.  Ward,  was  entitled 
to  as  a  distributee  of  said  James  Ward's  estate.  The  peti- 
tion was  filed  on  2l8t  September,  1867,  and  alleged,  after 
stating  as  above,  that  said  testator  was  a  grandson  of  James 
Ward,  and  entitled  to  one  ninth  part  of  his  entire  estate  ; 
that  James  Ward  died  in  the  year  I860,  and  on  the  27th 
March,  1860,  John  J.  Ward  was  appointed  administrator 
of  his  estate,  and  continued  to  be  so  up  to  the  time  of 
filing  this  petition  ;  that  more  than  eighteen  months  had 
elapsed  since  the  commencement  of  said  administration, 
and  that  there  were  no  debts  against  said  estate,  &c.  The 
defendant  demurred  to  the  petition  and  assigned  several 
grounds  of  demurrer,  the  principal  one  being  that  the  will 
under  which  said  Oates  acted,  was  not  the  will  of  said 
William  J.  Ward,  and  that  it  was  not  proven  to  be  such  as 
the  law  required.  The  demurrer  was  overruled  by  the 
court.  The  petitioner  introduced  in  evidence  the  will  of 
his  testator,  and  the  records  of  the  probate  thereof  in  the 
State  of  Texas,  and  also  in  the  probate  court  of  Henry. 
Letters  of  administration,  with  the  will  annexed,  were 
granted  to  the  petitioner,  on  the  6th  December,  1866.  The 
said  John  J.  Ward,  administrator,  purchased  personal  prop- 
erty of  the  estate,  mostly  negroes,  at  a  sale  made  by  him  to 
the  amount  of  $11,600,  due  26th  November,  1861 ;  and  also, 
purchased  jointly  with  one  E.  Oates,  real  estate,  amounting 
to  $8,138,  due  January  7,  1862.  The  records  of  appraise- 
ment and  sale  bill,  were  introduced  in  evidence  ;  also  the  an- 
nual settlements  made  by  the  administrator,  and  the  orders 
of  the  sales  of  personal  and  real  property,  &c.  As  the  bill 
of  exceptions  states,  it  was  in  further  proof,  that  the  amount 
in  the  hands  of  the  administrator  collected,  was  not  more 
than  enough  to  pay  the  expenses  of  administration.  The 
administrator,  John  J.  Ward,  further  oflfered  to  prove  that 
he  had  paid  the  sum  of  $3,000  in  Confederate  treasury- 
notes,  on  the  note  of  $8,138,  made  by  him  and  Oates,  for 
land  purchased,  which  proof  the  court  would  not  allow 
him  to  introduce.  The  decree  of  the  court,  after  setting 
out  many  of  the  facts  stated,  thus  proceeds:  "The  court  is 
satisfied  from  the  evidence  that  the  assets  of  the  deceased 
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are  more  than  sufficient  to  pay  the  debts,  and  from  the  evi- 
dence, the  court  cannot  decide  as  to  what  would  be  a  dis- 
tributive share  on  final  settlement.  By  reference  to  an  an- 
nual settlement  made  by  John  J.  Ward,  administrator  of 
the  estate  of  James  Ward,  deceased,  made  7th  day  of 
March,  1864,  it  appears  that  there  remained  at  that  time, 
in  the  hands  of  the  administrator  aforesaid,  $18,841 ;  and 
it  further  shows  of  record  that  said  administrator  pur- 
chased at  the  sale  of  his  intestate,  personal  property  to  the 
amount  of  $11,600,  which  said  amount  was  due  December, 
1861 ;  and  purchased  realty  to  the  amount  of  $4,069,  which 
was  due  7th  January,  1861.  It  is  therefore  ordered,  &c., 
that  W.  C.  Oates,  administrator  with  the  will  annexed,  of 
William  J.  Ward,  deceased,  do  have  and  recover  of  John 
J:  Ward,  administrator  of  James  Ward,  deceased,  the  sum 
of  $5,000,  this  amount  being  less  than  the  full  distributive 
share  of  the  said  testator,  upon  the  said  Oates  giving  a 
refunding  bond,"  &c.  To  this  decree  and  the  different 
rulings  of  the  court,  the  defendant  excepted,  and  appealed 
to  this  court,  and  assigned  the  same  as  error. 

Martin  &  Sayre,  for  appellant. 
W.  C.  Oates,  contra. 

A.  J.  WALKER,  C.  J.— If  William  J.  Ward  died  in- 
testate, or  if  the  probate  of  an  instrument  as  his  will  in 
Texas  was  void,  or  if  there  was  no  admission  of  the  same 
to  probate  in  Alabama,  the  administration  cum  testamento 
annexo  of  the  appellee,  would  not  therefore  be  void.  The 
intestacy  of  a  decedent,  upon  whose  estate  an  administra- 
tion, with  the  will  annexed,  was  granted,  would  render  such 
administration  revocable,  not  void,  if  the  court  had  juris- 
diction of  the  grant  of  administration. — Broughton  v.  Brad- 
ley, 34  Ala.  694  ;  Jennings  v.  Moses,  38  Ala.  202  ;  Ex  parte 
Maxwell,  37  Ala.  362  ;  Watson  v.  Collins,  ib.  587.  In  this 
case,  it  appears  that  William  J.  Ward  died,  leaving  assets 
in  Henry  county.  The  probate  court,  therefore,  had  juris- 
diction to  grant  administration  upon  the  estate,  and  its  ac- 
tion, even  if  erroneous,  in  qualifying  the  administration  as 
cum  testamento  annexo,  would  not  be  void. — Revised  Code, 
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§  1985.  The  appellant,  the  administrator  of  James  Ward* 
in  this  proceeding,  could  not  assail  the  administration  of 
the  appellee,  upon  any  of  the  grounds  above  set  forth,  be- 
cause an  oVder  of  the  probate  court  is  only  assailable  col- 
laterally for  causes  which  render  it  absolutely  void. 

This  was  a  proceeding  for  partial  distribution  by  one  of 
several  distributees  instituted  under  §  2105  (1778),  Revised 
Code.  In  such  a  proceeding,  it  is  not  indispensable  that 
the  applicant  should  make  any  other  party  except  the  ad- 
ministrator.— Harrison  v.  Harrison,  9  Ala.  470  ;  Sankey  v. 
Ehherry,  10  Ala.  455 ;  Graham  v.  Abercrombie,  8  Ala.  552. 
These  cases  define  the  proper  practice  in  reference  to  the 
making  those  persons  parties,  whom  the  protection  of  the 
administrator  may  require  to  be  bound  by  the  decree.  The 
proceeding  is  obviously  neither  in  reference  to  the  parties, 
nor  in  its  nature  adapted  to  the  settlement  of  the  accounts 
of  the  administrator.  Its  object  is  not  to  ascertain  the 
extent  of  liability  of  the  administrator,  but  to  obtain  dis- 
tribution of  assets  on  hand  for  division.  In  the  case  of 
Harrison  v.  Harrison,  supra,  the  court  said  :  It  would  seem 
that  all  assets  which  existed  in  specie,  or  which  had  been 
previously  reduced  to  money,  were  distributable  ;  and  then 
intimates  that  the  distribution  should  be  confined  to  such 
assets  as  are  usually  the  subject  of  sale.  This  last  remark 
is  made  in  reference  to  the  distribution  of  slaves,  and  con- 
fined to  chattels,  it  is  probably  correct.  We  entertain  no 
doubt,  however,  that  a  distribution  can  be  had  under  §  2105 
Revised  Code,  of  chattels  in  specie  or  of  money,  into 
which  the  chattels  or  choses  in  action  of  the  estate  may 
have  been  converted.  The  court  cannot,  under  that  section , 
however,  render  a  decree  for  a  distributive  share  of  any 
sum  or  sums  of  money,  for  which  the  administrator  may 
have  become  liable  by  negligence  or  misconduct. 

In  this  case,  no  decree  is  rendered  or  seems  to  have  been 
sought,  for  distribution  of  chattels  in  specie.  The  decree 
is  purely  for  money,  and  its  regularity  depends  upon  the 
question,  whether  the  administrator  was  chargeable  as  for 
money  received  by  him  to  such  an  extent  beyond  the  neces- 
sities of  the  estate  for  debts  and  expenses  of  administra- 
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tion,  as  would  make  the  petitioner's  share  thereof  equal  to 
the  amount  of  the  decree. 

The  administrator  was  chargable  as  for  cash  on  hand, 
with  the  amount  of  purchases  made  by  him,  and  by  him 
and  another  jointly. —  Childress  v.  Childress,  3  Ala.  752; 
Furdom  v.  Tipton,  5  Ala.  914 ;  McLane  v.  Spence,  6  Ala. 
894 ;  Dnffee  v,  Buchanan,  8  Ala.  28.  The  debt  of  Gates 
and  the  administrator,  due  7th  January,  1862,  for  the  pur- 
chase of  real  estate,  was  $8,138.  The  debt  of  the  admin- 
istrator for  personal  property  purchased  by  him,  due  26th 
November,  1861,  was  $11,600.  From  these  two  sums  and 
the  interest  thereon,  the  petitioner  was  entitled  to  distribu- 
tion. The  decree  exceeds  a  distributive  share  of  that 
amount,  and  it  is  therefore  too  large.  The  bill  of  excep- 
tions shows  that  the  amount  of  collected  funds  was  not 
more  than  sufficient  to  pay  the  costs  and  expenses  of  ad- 
ministration. 

We  do  not  think  that  upon  the  facts  before  us,  the  pro- 
bate judge  ought  to  have  extended  his  monetary  detjree  of 
distribution  further  than  the  purchases  by  the  administra- 
tor singly,  and  jointly  with  another. 

It  is  stated  in  the  bill  of  exceptions,  that  the  adminis- 
trator offered  to  prove  the  payment  of  $3,000  on  the  debt  of 
$8,138  If  such  sum  was  lawfully  paid  and  accepted  by  a 
person  to  whom  payment  could  lawfully  be  made,  it  dis- 
charged pro  tanto  the  debt,  and  would  lessen  the  fund  for 
distribution  in  the  administrator's  hands.  Such  a  payment 
might  be  made  to  a  creditor  or  distributee  of  the  estate. 
Whether  such  payment  was  made  we  cannot  determine, 
from  the  facts  before  us.  We  think  it  prudent  not  to  ren- 
der a  decree,  but  remand  the  cause,  in  order  that  the  ques- 
tion of  the  payment  alleged  may  be  investigated. 

The  administrator  is  prima  facie  on  Jlnal  settlement,  charge- 
able with  the  amount  of  the  sale  bill. — Steioart  v.  Stewart, 
31  Ala.  207.  But  in  this  case,  the  inquiry  cannot  be  had, 
whether  he  is  chargeable  on  account  of  not  collecting  the 
debts  for  the  purchase  of  property. 

Reversed  and  remanded. 
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WEAVER  vs.  SHROPSHIRE. 

[action  on  pbomisscet  note  by  endobsee  against  maseb.] 

1.  Promissory  votes;  interest  on. — There  being  no  evidence  that  the  en- 
dorsee of  a  note  (plaintiff)  was  not  a  citizen  of  Alabama,  during  the 
late  civil  war,  and  no  evidence  at  what  time  the  note  was  endorsed  to 
him,  (the  note  being  made  on  the  ]4th  May,  1861,  payable  to  a  citizen 
of  Kentucky, )  the  defendant,  who  was  the  maker  of  the  note  and  a  citi- 
zen of  Alabama,  could  not  defeat  a  recovery  of  the  interest  on  the  note, 
during  the  existence  of  the  war. 

2.  The  tear  between  the  United  States  and  Alabama,  not  a  public  war,  on 
the  l4th  May,  1861. — At  the  date  of  said  note,  there  was  no  such  pub- 
lic war  between  the  State  of  Kentucky  and  the  State  of  Alabama,  or 
between  the  latter  and  the  United  States,  as  would  affect  a  contract 
made  between  a  citizen  of  Kentucky  and  this  State. 

3.  Charge  that  invades  province  of  jury,  erroneous. — In  an  action  on  prom- 
issory note,  given  for  the  purchase-money  of  mules,  warranted  to  be 
sound  by  the  payee,  by  an  endorsee  against  the  maker,  in  which  there 
was  some  slight  evidence  tending  to  show  a  breach  of  the  warranty,  a 
charge  to  the  jury,  "that  if  they  believed  the  evidence,  they  must  find 
for  the  plaintiff,  and  assess  his  damages  to  the  face  of  the  note,  and  in- 
terest from  the  day  it  was  due, "  is  erroneous,  as  it  invades  the  province 
of  the  jury. 

4.  When  defendant  may  recoup  damages  in  action  on  promissory  note. — In 
an  action  on  such  a  note,  under  the  above  facts,  the  purchaser  may  re-  • 
coup  the  damages  he  may  have  sustained  by  a  breach  of  the  warranty, 
which  the  law  is  capable  of  measuring  by  a  jjecuniary  standard. 

Appeal  from  the  Circuit  Court  of  Dallas. 
Tried  before  the  Hon.  B.  F.  Saffold. 

This  action  was  brought  by  the  appellee  as  the  endorsee 
of  a  promissory  note  against  the  appellant,  the  maker  of 
the  note,  and  was  commenced  on  the  24th  February,  1866. 
The  note  was  executed  on  the  14th  May,  1861,  payable  on 
the  15th  December,  1861,  to  B.  N.  Shropshire,  for  $1*030. 
As  the  bill  of  exceptions  states,  "this  case  was  tried  on  the 
general  issue,  with  leave  to  give  in  evidence  any  matter 
which  could  be  pleaded  or  replied.  The  plaintiff  intro- 
duced in  evidence,  the  note  sued  on,  and  rested.     The  de- 
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fendant  then  introduced  witnesses,  who  testified  that  B.  N, 
Shropshire,  the  payee  of  said  note,  resided  in  Bourbon 
county,  Kentucky,  long  before,  and  up  to,  and  during  the 
late  war ;  that  Bourbon  county  is  in  the  northern  part  of 
Kentucky,  about  twenty  miles  north  of  Lexington  ;  that  the 
defendant  had  resided  continuously  for  the  last  twenty 
years,  in  Dallas  county,  in  the  State  of  Alabama.  They 
also  testified  that  N.  B.  Shropshire  was  a  horse  and  mule 
trader,  and  that  he  frequently  brought  from  Kentucky 
mules  and  horses,  to  Dallas  county,  and  sold  them  here. 
The  defendant  then  offered  in  evidence,  and  read  to  the 
jury  a  written  statement,  which  the  plaintiff  had  agreed  to,. 
for  the  purpose  of  procuring  a  trial  of  what  James  Donald- 
son and  Whetson  Weaver  would,  if  present,  testify  to."  Thi» 
written  statement  tended  to  show,  the  note  sued  on  wa& 
given  for  mules ;  that  two  of  the  mules  were  unsound  and 
defective,  at  or  soon  after  the  sale,  and  that  the  payee, 
who  sold  the  mules,  warranted  them  to  be  sound,  and  suita- 
ble for  service.  "The  court  charged  the  jury,  at  the  re- 
quest of  the  plaintiff,  that  if  they  believed  the  evidence, 
they  must  find  for  the  plaintiff,  and  assess  his  damages  at 
$1030,  and  interest  from  the  15th  day  of  December,  1861 ;" 
to  which  charge  the  defendant  excepted,  and  appealed  to 
this  court  and  assigned  the  charge  as  error. 

Thomas  B.  Wetmobe  and  Pettus  &  Dawson,  for  ap- 
pellant. 

BTED,  J. — 1.  It  does  not  appear  by  the  complaint  or 
the  evidence,  at  what  time  the  note  was  endorsed  to  ap- 
pellee, nor  whether  he  was  a  resident  of  this  State  or 
another,  during  the  late  war.  If  the  appellee  was  a  citi- 
zen of  Alabama  during  that  time,  and  the  note  was  en- 
dorsed to  him  on  the  day  it  was  made,  then  there  would  be 
no  ground  whatever  upon  which  to  rest  a  defense  against 
the  interest  during  the  existence  of  the  war.  And  there 
being  no  evidence  on  this  point,  the  jury  were  not  author- 
ized to  infer  or  presume  that  appellee  was  not  a  resident 
of  this  State,  or  that  the  note  was  endorsed  by  the  payee, 
who  was  a  citizen  of  Kentucky,  after  the  commencement  of 
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the  war,  and  befoi-e  its  termination.  We  cannot,  therefore, 
admit  the  soundness  of  the  argument  of  counsel  for  appel- 
lant on  this  question,  as  applicable  in  this  case. 

2.  At  the  date  of  the  note,  there  was  no  such  public  war 
between  the  State  of  Kentucky  and  the  State  of  Alabama, 
or  between  the  latter  and  the  United  States,  as  would  af- 
fect a  contract  made  between  citizens  of  that  and  this  State. 
WhitwortKs  Distributees  v.  Oliver  et  at,  39  Ala.  286. 

4.  The  only  other  ground,  insisted  on  by  appellant,  to 
work  a  reversal  of  this  cause,  is,  that  "there  was  evidence, 
though  weak,  tending  to  show  that  the  note  was  given  for 
mules,  warranted  sound,  which  were  unsound." 

The  court  charged  the  jury,  "that  if  they  believed  the 
evidence,  they  must  find  for  the  plaintiff,  and  assess  his 
damages  at  one  thousand  and  thirty  dollars,  and  interest 
from  the  15th  day  of  December,  1861." 

The  error  assigned  is,  that  the  court  erred  in  the  charge 
given. 

There  is  some  obscurity  in  the  "written  statement"  ad- 
mitted in  evidence  as  the  testimony  of  James  Donaldson 
and  Whetson  Weaver. 

In  an  action  on  a  promissory  note,  by  an  endorsee  against 
the  maker,  under  the  facts  shown  by  the  record  in  this  case, 
which  note  was  given  for  the  purchase-money  due  on  the 
sale  of  mules  guaranteed  to  be  sound  by  the  payee,  the 
purchaser  may  recoup  the  damages  he  may  have  sustained 
by  the  breach  of  the  guaranty,  which  the  law  is  capable  of 
measuring  accurately  by  a  pecuniary  standard. — Hatchett 
<&  Bro.  V.  Gibson,  13  Ala.  587 ;  Cage  et  al.  v.  Phillips, 
38  Ala.  382  ;  Wood  et  al.  v.  Fowler,  37  ib.  55  ;  Sill  v.  Bood, 
15  John  E.  230 ;  Sedg.  on  Dam.  431,  et  seq.  and  notes. 

Upon  the  evidence  introduced  by  the  defendant  in  this 
case,  he  would  in  an  action  for  damages  for  a  breach  of 
the  warranty  be  entitled,  at  least,  to  recover  nominal  dam- 
ages, if  the  jury  believed  the  evidence  and  were  satisfied 
from  it,  that  there  was  a  guaranty  of  soundness  of  the 
mules,  and  that  one  of  them  was  unsound  at  the  time  of 
sale.  The  question  of  damages  is  one  peculiarly  within 
the  province  of  the  jury,  and  also  the  inferences  to  be 
drawn  from  the  evidence  where  it  merely  tends  to  prove 


JANUARY  TERM,  1868.  233 

Weaver  v.  Shropshire. 

the  facts  necessary  to  make  good  the  matter  of  defense. 
The  appellant  was  entitled  to  have  the  damages  recoupeds 
if  there  was  a  breach  of  the  guaranty ;  and  the  evidence 
tends  to  show  such  breach  and  damages.  And  although 
we  might  be  satisfied  from  the  evidence,  if  it  were  suffi- 
cient to  show  a  breach  of  the  warranty,  that  the  appellant 
was  only  entitled  to  a  recoupment  for  nominal  damages ; 
yet,  whether  he  was  entitled  to  more  is  a  matter  for  the 
jury  and  not  for  the  court, — HoUoway  v.  Gotten,  33  Ala.  529. 

The  evidence  is  unsatisfactory  upon  the  question  of  the 
damage  sustained  by  appellant,  upon  the  breach  of  the 
warranty  and  upon  the  identity  of  the  note,  as  the  consid- 
eration of  the  purchase  of  the  mules  ;  yet  all  these  matters 
under  the  evidence  in  this  case,  were  peculiarly  within  the 
province  of  the  jury,  and  in  arriving  at  a  conclusion  "they 
could  consult  their  general  knowledge  and  their  own  expe- 
rience in  life." — Bosenhaum  v.  The  State,  33  Ala.  354. 

And  upon  the  doctrine  settled  by  a  series  of  decisions  of 
this  court,  we  are  constrained  to  hold  that  the  charge  in- 
vaded the  province  of  the  jury. — Morris  v.  Hall,  at  present 
term. 

This  case  is  in  contact  with  the  line  which  divides  the 
province  of  the  court  from  the  jury,  and  our  opinion  is, 
that  it  is  within  the  province  of  the  latter.  The  courts 
should  be  careful  in  the  observance  of  a  rule  which  secures 
to  parties  the  right  of  a  trial  by  jury,  and  inhibits  an  inva- 
sion of  the  province  assigned  to  them  by  law. 

For  the  error  pointed  out,  let  the  judgment  be  reversed 
and  the  cause  remanded. 


15 
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MEKKITT  ET  AL.  vs.  FLEMMING. 

[action   on   PBOMISSOBY  note   by  payee  against  MAKTilw.  ] 

I.  Every  reasonable  intendment  made,  to  svstain  ruling  of  primary  court. 
The  appellate  court  will  make  every  reasonable  intendment  to  sustain 
the  action  of  the  primary  court,  when  error  does  not  affirmatively  ap- 
piear,  and  it  ■will  be  presumed,  when  a  demurrer  has  been  sustained  by 
the  primary  court,  that  the  causes  of  demurrer  were  specified,  as  re- 
quired by  the  statute  ;  and  when  a  demun-er  has  been  overruled  by  the 
primary  court,  the  intendment  will  be  made,  (the  record  not  showing 
the  contrary, )  that  the  causes  of  demurrer  were  not  so  specified. 

2.  Promissory  note  givev  in  compromise  of  bastardy  proceeding,  recoverable. 
A  promissory  note  executed  by  one,  in  compromise  of  proceedings 
against  him,  for  bastardy,  is  valid,  and  of  sufficient  consideration  to 
sustain  a  recovery  at  law.  The  fact,  that  the  note  was  made  payable  to 
the  mother  of  the  plaintiff  in  the  bastardy  proceeding,  and  the  offspring 
'  of  the  illicit  intercourse,  comes  into  the  world,  stUl-bom,  after  the  com- 
promise has  been  effected,  can  not  defeat  a  recovery  on  such  a  note. 

Appeal  from  the  Circuit  Court  of  Henry. 
Tried  before  Hon.  H.  D.  Clayton. 

This  action  was  brought  by  appellee  against  the  appel- 
lants ;  was  commenced  26th  March,  1866,  and  was  founded 
on  two  promissory  notes  made  by  defendants,  payable  to 
the  plaintiff.  Judgment  was  rendered  against  the  defend- 
ants at  the  fall  term,  1867.  On  the  trial  of  this  cause,  as 
the  bill  of  exceptions  states,  "the  defendants  pleaded  in 
short  by  consent,  the  following  pleas,  to-wit :  1st.  That  the 
notes,  the  foundation  of  this  action,  were  executed  and  given 
by  the  defendant  M.  to  the  plaintiff,  in  compromise  of  a 
bastardy  proceeding,  instituted  against  him  by  one  Mary 
H.,  the  daughter  of  the  plaintiff.  2d.  That  the  child  with 
which  the  said  Mary  H.  was  pregnant  at  the  time  of  com- 
mencing said  bastardy  proceeding  against  the  defendant 
M.,  and  at  the  time  of  said  compromise,  and  the  execution 
and  delivery  of  said  notes,  was  afterwards  born  dead,  and 
that  the  said  notes  are  without  any  other  consideration  and 


JANUAEY  TEEM,  1868.  235 

Merritt  et  al.  v.  Flemming. 

void.  The  plaintiff  demurred  to  each  of  these  pleas  ; 
which  demurrer  was  sustained  by  the  court,  to  which  ruling 
the  defendants  excepted,"  and  appealed  to  this  court,  and 
assigned  the  same  as  error. 

W.  C.  Gates,  for  appellants. 

JUDGE,  J. — 1.  One  ground  upon  which  it  is  insisted 
the  demurrer  to  the  pleas  should  have  been  overruled,  is, 
that  the  causes  of  demurrer  were  not  specified  as  required 
by  the  statute. — Eev.  Code,  2656. 

It  was  decided  in  Neiosom  v.  Huey,  36  Ala.  37,  that  where 
the  record  does  not  affirmatively  show  that  the  demurrer 
was  defective  in  the  particular  named,  this  court  cannot 
presume  such  a  deficiency.  This  adjudication  is  decisive 
of  the  same  point  in  the  present  case,  and  is  not  in  con- 
flict with  either  of  the  cases  cited  by  the  appellants  in  sup- 
port of  their  position. 

The  first  case  thus  cited,  is  Oivsley  v.  The  West  Point 
Bailroad  Company,  37  Ala.  560  ;  the  second  is  Henley  v. 
Bush,  33  Ala.  636 ;  and  the  third  is  Robinson  v.  Mendenhall, 
35  Ala.  722.  In  the  first  case,  the  causes  of  demurrer 
were  specified,  and  passed  upon  by  the  court  below  ;  and 
nothing  was  left  to  this  court  but  to  determine  upon  the 
sufficiency  of  those  assigned,  to  meet  the  defects  existing 
in  the  complaint;  nothing  was  left  to  inference  or  pre- 
sumption, in  regard  to  the  specification  of  the  causes  of 
demurrer.  In  the  second  case,  it  was  held,  that  inasmuch 
as  the  Code  requires  the  grounds  of  demurrer  to  be  speci- 
fied, a  demurrer  to  a  plea  could  not  be  visited  upon  the 
complaint.  And  in  the  third  case,  the  ground  of  demurrer 
assigned  was  held  to  be  so  imperfect  as  that  the  demurrer 
was  to  be  considered  a  general  one,  without  specifying  any 
grounds,  and  the  judgment  below  overruling  the  demurrer 
was  sustained. 

It  is  on  the  doctrine  of  reasonable  intendments  to  sus- 
tain the  action  of  the  primary  court  when  error  does  not 
affirmatively  appear,  that  the  appellate  court  will  presume, 
wlien  a  demurrer  has  been  sustained  by  the  primary  court, 
that  the  causes  of  demurrer  were  specified  as  required  by  the 
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statute  ;  and  that  ivhen  a  demurrer  has  been  overruled  by  the 
primary  court,  the  intendment  will  be  made,  the  record  not 
showing  the  contrary,  that  the  causes  of  demurrer  were 
not  so  specified. 

2.  The  demurrer  was  rightfully  sustained  to  each  of  the 
pleas.  More  than  thirty  years  ago,  it  was  held  by  this 
court,  that  a  promissory  note  executed  by  one  in  compro- 
mise of  proceedings  against  him  for  bastardy,  is  valid,  and 
of  sufficient  consideration  to  sustain  a  recovery  at  law. 
Bobinson  v.  Crenshmc,  2  Stew.  &  Port.  270.  And  this  ex- 
position of  the  law  was  subsequently  recognized  and  acted 
upon  in  the  case  of  Ashhurne  v.  Gibson's  Admr,  9  Port.  549. 

We  know  of  no  sound  principle,  and  can  conceive  of  no 
solid  reason,  requiring  a  different  result,  when  the  note  is 
made  payable  to  the  mother  of  the  despoiler's  victim,  and 
the  offspring  of  the  illicit  intercourse  comes  into  the  world 
still-born,  after  the  compromise  has  been  effected. 

Let  the  judgment  be  affirmed. 


GAMBLE  vs.  KEYNOLDS. 

[action  against  bhebifp  fob  selling  exempt  pbopebty.] 

1.  Property  exempt. — Where  E.,  "head  of  a  family,"  owns  two  mnles  and 
no  horse  or  pair  of  oxen,  and  ^. /as.  from  a  justice's  court  are  levied  upon 
one  of  them,  "Kit ;"  and  on  the  same  day  aji.fa.  from  the  circuit  court 
against  said  E.  is  placed  in  the  hands  of  the  sheriff ;  and  after  the  levy 
as  aforesaid,  E.  agrees  with  a  third  party,  that  if  said  party  will  satisfy 
the  justice's  fi-fas.,  he  shall  have  the  mule  "Kit ;"  and  the  said  party 
satisfies  said/,  fas.,  and  afterwards  exchanges  "Kit"  for  the  other  mule 
belonging  to  said  E.  ;  and  the  mule  "Kit"  is  afterwards  taken  and  sold 
by  the  sheriff  under  the  circuit  court/. /a.,  notwithstanding  the  saidE. 
made  claim  and  affidavit  that  she  was  exempt  under  the  statute, — held, 
that  the  mule  "Kit,"  under  the  circumstance,  is  exempt  from  sale  under 
the  circuit  court/,  fa.,  and  that  the  sheriff  is  liable  to  this  action. 

2.  Damages  ;  action  for.— Before  "head  of  a  family"  can  bring  an  action 
for  damages  against  the  sheriff,  for  selling  property  exempt  by  law,  it 
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must  be  shown  that  the  affidavit  prescribed  by  the  statute,  had  been 
duly  made  by  him  and  exhibited  to  -the  oificer. 

Appeal  from  the  Circuit  Court  of  Henry. 
Tried  before  the  Hon.  Heney  D.  Clayton. 

This  was  an  action  by  Reynolds  against  Gamble,  in  the 
court  below,  to  recover  damages  for  the  conversion  of  a 
mule  by  the  said  Gamble.  The  facts  were  as  follows  : 
Reynolds  was  head  of  a  family,  and  owned  two  mules  only 
and  no  horse  or  pair  of  oxen.  There  were  sundry  judg- 
ments in  a  justice's  court  against  him,  upon  which  execu- 
tions had  been  issued,  and  were  levied  on  20th  August, 
1866,  on  the  mare  mule  "  Kit."  On  the  same  day,  20th 
August,  1866,  a  certain  execution  against  said  Reynolds, 
was  issued  upon  a  judgment  in  the  circuit  court  of  Henry 
county,  and  placed  in  the  hands  of  the  said  Gamble,  who 
was  then  sheriff  of  said  county,  and  was  levied  on  the  same 
mule  "  Kit,"  on  the  17th  September,  1866.  After  the  levy 
oitheji./as.  from  the  justice's  court,  and  before  the  levy  of 
the  Ji.  fa.  from  the  circuit  court,  Gamble  made  an  agreement 
with  one  Davis,  by  which  Davis  was  to  satisfy  they?,  fas. 
levied  on  the  mule  "  Kit,"  and  in  consideration  thereof,  to 
have  the  mule.  These ^.  fas.  were  satisfied  by  Davis,  who 
then  took  possession  of  the  mule  "  Kit,"  and  afterwards 
exchanged  her  with  Reynolds  for  his  other  mule,  called  in 
the  record  the  "  young  mule."  After  this,  the  mule  "  Kit" 
was  levied  upon  and  sold  by  Gamble,  as  sheriff,  under  the 
f.  fa.  from  the  circuit  court.  Reynolds,  before  the  sale, 
made  claim  to  "  Kit,"  as  being  exempt  by  law,  and  made 
affidavit  to  the  fact,  as  required  by  law.  The  other  facts 
in  the  case  and  charges  of  the  court  will  sufficiently  appear 
from  the  opinion  of  the  court.  There  was  a  verdict  and 
judgment  below  in  favor  of  Reynolds,  for  the  value  of  the 
Inule. 

"W.  C.  Gates,  for  appellant. 

JUDGE,  J.— The  appellee  was  entitled  to  have  exempted 
from  levy  and  sale  under  execution,  "  one  work  horse  or 
mule,  or  one  pair  of  oxen."    It  does  not  appear  that  he 
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had  a  horse,  nor  a  pair  of  oxen,  but  he  had  owned  two 
mules,  one  of  which  he  disposed  of  before  the  levy,  in  pay- 
ment of  executions  against  him  from  a  justice's  court ;  so 
that  he  owned,  at  the  time,  but  the  mule  levied  on.  The 
appellee,  therefore,  was  not  in  a  condition  to  elect  which  of 
the  two  mules  he  would  retain  as  exempt  from  the  levy, 
even  though  the  executions  were  hens  upon  both.  The 
adjudications  of  this  court  heretofore  made,  we  think,  show 
that  the  appellee  had  the  right  to  claim  as  exempt,  the 
mule'levied  on. — Calloioay  v.  Carpenter  et  al.,  10  Ala.  Rep« 
500  ;  Eoss  v.  Hannah,  18  Ala.  125. 

The  charge  of  the  court  that  it  was  not  necessary  that 
the  appellee  should  have  interposed  his  claim  to  the  mule, 
as  exempt  property,  neither  in  writing  nor  orally — "  that  it 
was  not  necessary  that  he  should  have  interposed  any  claim 
at  all,  as  the  exemption  was  for  the  benefit  of  the  family," 
was  erroneous.  Section  2465  of  the  Code  protects  the 
officer,  levying  on  property  exempt  from  execution  for  the 
use  of  the  family,  from  liability  for  any  damages  therefor, 
unless  the  affidavit  prescribed  by  said  section  is  made,  and 
exhibited  to  the  officer.  It  was  held  in  Simpson  v.  Simpson, 
30  Ala.  225,  that  a  verbal  claim  is  sufficient  to  perfect  the 
right  of  exemption,  though  the  statutory  affidavit  is  neces- 
sary to  give  an  action  for  damages  against  the  officer  ;  and 
such  is  the  present  action.  In  Cook  v.  Baine,  37  Ala.  350, 
it  was  held  that  the  statute  apphes  only  to  cases  where  the 
suit  is  by  the  party  in  whose  favor  the  exemption  is  claimed ; 
and  that  the  affidavit  is  not  necessary,  in  an  action  hy  the 
purchaser  from  the  defendant  in  execution.  But  it  clearly 
appears  from  the  record  of  the  present  case,  that  the  neces- 
sary affidavit  was  made  in  due  time,  and  exhibited  to  the 
officer.  As  to  this,  there  was  no  question  or  controversy 
in  the  court  below.  The  officer,  who  is  the  present  appel- 
lant, admitted  it  in  his  testimony.  The  charge  of  the  court, 
therefore,  was  clearly  error  without  injury,  which  can  not 
work  a  reversal  of  the  judgment. 

Judgment  affirmed. 
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EOACH,  Administeator,  vs.  GUNTEE  et  al. 

[action  on  peomissoet  note  by  payee  against  makee.] 

1.  Orders  of  prolate  court  for  sale  of  land,  at  a  special  term,  not  void. — The 
probate  court  made  an  order  reciting  the  filing  of  an  application  for 
the  sale  of  land,  and  appointing  the  first  Monday,  (being  7th  day)  of 
November,  for  the  hearing  of  the  application,  and  on  the  latter  day, 
(which  is  denominated  on  the  record  a  special  term, )  the  application 
■was  heard  and  the  sale  ordered,  — held,  that  the  order  of  sale  was  not 
void,  and  that  there  is  no  prohibition  in  the  law  to  the  hearing  of  the 
application,  and  the  grant  of  the  order  at  a  special  term. 

2.  Ordei-  for  special  term,  grantaMe  as  matter  of  course. — The  order  of 
the  probate  court  for  a  special  term,  is  one  of  those  necessary  orders, 
grantable  as  a  matter  of  course. 

Appeal  from  the  Circuit  Court  of  Henry. 
Tried  before  the  Hon.  H.  D.  Clayton. 

This  action  was  brought  by  the  appellant  against  the 
appellees,  was  commenced  on  the  31st  March,  1866,  and 
was  founded  upon  certain  promissory  notes  made  by  the 
defendants,  payable  to  the  plaintiff  as  administrator.  The 
defendant  pleaded  several  pleas,  the  first  as  follows :  "The 
defendant,  for  answer  to  the  complaint  saith,  that  the  consid- 
eration of  the  note  sued  upon,  or  upon  which  this  action  is 
founded,  was  the  purchase  of  a  tract  of  land,  sold  by  the 
plaintiff  as  administrator  of  William  Wright,  deceased. 
That  said  gale  is  void  upon  the  face  of  the  proceedings, 
under  which  it  was  sold,  and  said  note  is  without  consider- 
ation." Upon  issue  joined,  there  was  a  verdict  and  judg- 
ment for  the  defendants.  As  the  bill  of  exceptions  states, 
there  was  introduced  in  evidence  a  transcript  from  the  re- 
cords of  the  probate  court  of  Henry  county,  of  the  appli- 
cation for  the  sale  of  the  land,  for  the  purchase-money  of 
which  the  notes  in  controversy  were  given,  and  the  order 
of  the  court  for  said  sale.  It  appears,  that  on  the  5th  of 
October,  1864,  the  appellant,  as  the  administrator  of  Wil- 
liam Wright,  deceased,  filed  his  application  as  provided  by 
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law,  for  the  sale  of  said  land  for  a  division,  and  that  an 
order  was  duly  made  on  the  6th  October,  1864,  appointing 
the  first  Monday  in  November  next,  as  a  day  to  hear  and 
determine  said  application,  and  requiring  notice  to  be  given 
as  required  by  law.  All  the  preliminary  proceedings,  as 
required  by  the  statute,  as  it  appears  from  the  record,  were 
strictly  complied  with.  The  following  is  the  order  for  the 
sale  of  the  land  : 

State  of  Alabama,  )       Court  of    Probate,    special 

Henry  county,  f  term,  November  7th,  1864. 
Upon  this  day,  it  being  the  day  set  to  hear  and  determine 
the  apphcation  of  D.  W.  Koach,  administrator  of  the  estate 
of  Wm.  Wright,  deceased,  for  the  sale  of  the  lands  of  said 
deceased,  came  the  said  D.  W.  Roach,  and  moved  the  court 
to  grant  his  said  application,  and  it  appearing  to  the  court, 
that  citation  herein  has  been  served  upon  George  P.  Kincey, 
guardian  ad  litem,  for  the  minor  heirs  of  said  deceased,  at 
least  ten  days  before  this  day,  and  that  notice  has  been 
given,  by  posting  notices  at  the  court-house  door,  and  three 
other  public  places  in  said  county,  for  three  successive 
weeks  before  this  day ;  and  the  allegation  of  said  appli- 
cation being  sufficiently  proven  by  the  testimony  of  disin- 
terested persons,  taken  upon  interrogatories,  which  are  filed 
of  record,  and  no  sufficient  objection  having  been  made ; 
it  is  ordered  that  the  said  administrator  may  sell  said  lands, 
after  giving  notice  of  the  time  and  place  of  sale,  by  posting 
notices  at  the  court-house  door  and  three  other  public  places 
in  said  county,  for  thirty  days,  at  Abbeville  in  said  county, 
upon  a  credit  of  twelve  months,  and  that  he  make  due 
return  thereof."  The  administrator  made  a  report  of  the 
sale  to  the  court,  which  was  duly  confirmed.  There  were 
many  questions  raised  upon  the  record,  but  as  they  are  not 
noticed  in  the  opinion  of  the  court,  it  is  thought  not  neces- 
sary to  set  them  out  here.  The  court  charged  the  jury,  in 
substance,  that  the  order  of  sale  made  by  the  probate 
court,  under  which  the  land,  which  is  the  consideration  of 
the  notes,  was  sold  by  the  plaintiff,  was  void  ;  and  that  if 
they  believed  the  evidence,  they  must  return  a  verdict  for 
the  defendant,  to  which  charge  the  plaintiff  excepted.  The 
plaintiff  requested  the  court  to  charge  the  jury,  that  the 
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order  of  sale,  and  the  sale  made  thereunder,  were  valid  and 
legal,  and  if  the  jury  believed  the  evidence,  they  must  find 
for  him  the  amount  of  the  notes,  with  interest  thereon, 
which  the  court  declined  to  do,  and  the  plaintiff  excepted. 
He  appealed  to  this  court,  and  among  other  things,  assigned 
as  error,  the  charge  given,  and  the  refusal  of  the  court  to 
give  the  charge  asked. 

W.  C.  Gates,  for  appellant. 

A.  J.  WALKER,  C.  J.— On  the  6th  October,  1864,  the 
probate  court  made  an  order  reciting  the  filing  of  an  ap- 
plication for  the  sale  of  land,  and  appointing  the  first 
Monday,  (being  the  7th  day)  of  November,  for  the  hearing 
of  the  application.  On  the  latter  day,  at  what  is  denomi- 
nated in  the  entry  on  the  record,  a  special  term,  the  appli- 
cation was  heard  and  the  sale  ordered.  The  order  was  not 
granted  at  a  regular  term,  for  the  law  designates  the  second 
Monday  in  the  month  as  the  time  for  holding  regular  terms, 
but  the  order  was  not  therefore  void.  It  was  made  at  a 
special  term,  appointed  for  the  purpose,  and  in  our  opinion 
there  is  no  prohibition  in  the  law  to  the  hearing  of  the  ap- 
plication and  the  granting  of  the  order  at  a  special  term. 
The  judges  of  probate  are  authorized  to  hold  special  or 
adjourned  terms,  "  for  any  special  purpose."  We  under- 
stand this  "  special  purpose"  to  be  for  the  transaction  of 
some  particular  or  specified  business  as  contradistinguished 
from  the  business  of  the  court  generally.  Unquestionably 
the  probate  judge  has  the  power  in  vacation  to  appoint 
special  terms.  There  is  in  the  law  no  restriction  of  his 
authority  to  the  appointment  of  special  terms  to  the  time 
when  he  is  holding  a  regular  term.  On  the  contrary,  he  is 
expressly  authorized  to  make  in  vacation,  "necessary  orders, 
which  are  grantable  as  a  matter  of  course."  The  order  for 
a  special  term  may  be  appropriately  classed  as  grantable 
as  a  matter  of  course. — Arrington  v.  Roach,  decided  at  the 
present  term  ;  Revised  Code,  §  795,  (673.) 

We  think  the  order  of  sale  was  not  void,  on  the  ground 
that  it  was  granted  at  a  special  term,  and  we  find  no  other 
ground  upon  which  its  validity  can  be  impeached.    We 
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deem  it  unnecessary  to  consider  the  other  arguments  upon 
which  the  charge  of  the  court  below  is  assailed,  but  we  do 
not  mean  to  express  a  disapproval  by  our  silence. 
Reversed  and  remanded. 


ALABAMA  &  MISS.  E.  E.  E.  CO.  vs.  JOHNSON. 

[action  against  common  careeee.] 

1.  Evidence;  illegal. — The  admission  of  a  letter  as  evidence  against  ob- 
jection in  a  suit  against  a  corporation,  which  contains  the  mere  state- 
ment of  a  third  person,  and  not  the  declaration  of  an  officer  or  agent 
of  the  corporation,  made  in  the  discharge  of  the  duties  of  his  office  or 
agency,  is  illegal. 

Appeal  from  the  Circuit  Court  of  Dallas. 
Tried  before  Hon.  John  Moore. 

This  was  an  action  by  the  appellee  against  the  appellant, 
a  corporation,  to  recover  damages  for  the  failure  of  the 
defendant  to  deliver  certain  goods  shipped  upon  defendant's 
road,  and  was  commenced  on  the  30th  March,  1857.  At 
the  spring  term,  1867,  there  was  a  verdict  and  judgment 
for  the  plaintiff.  The  only  question  raised  by  the  bill  of 
exceptions,  was  the  introduction  by  the  plaintiff  of  the 
following  letter  as  evidence : 

Selma,  Feb.  8th,  1857. 

Dear  Sir :  Yours  of  the  5th  instant  came  to  hand  this 
morning ;  on  examining  my  receipt  book,  I  found  I  had  re- 
ceived on  the  13th  ultimo,  one  barrel  of  hard  wine  from 
Messrs.  S.  &  M.,  which  I  shipped  immediately  for  you  to 
the  end  of  the  Marion  road.  I  hope  you  may  yet  be  able 
to  trace  up  your  lost  goods,  and  any  assistance  I  can  render 
you  in  the  matter,  will  be  with  pleasure,  &c. 

Eespectfully,  W.  Sheaver. 
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As  the  bill  of  exceptions  states,  the  plaintiff  proved,  as  a 
predicate  for  the  introduction  of  said  letter,  that  said  letter, 
as  above  copied,  was  in  the  handwriting  of  said  W.  Sheaver, 
and  that  said  Sheaver  was  dead,  and  that  said  W.  Sheaver 
was,  at  the  date  of  said  letter,  the  receiving  clerk  for  the 
defendant  at  Selma,  and  then  read  the  letter  to  the  jury, 
against  the  objection  of  the  defendant ;  to  which  ruling  of 
the  court  the  defendant  excepted.  The  defendant  appealed 
and  assigned  as  error,  the  introduction  of  said  letter  as 
evidence. 

J.  R.  John,  and  Pettus  &  Dawson,  for  appellant. 
John  T.  Moegan,  contra. 

A.  J.  WALKER,  C.  J. — The  court  below  erred  in  over- 
ruhng  the  objection  to  the  letter  of  Sheaver.  That  letter 
was  but  the  statement  of  a  third  person.  It  was  not  the 
declaration  of  an  officer  or  agent,  made  in  the  discharge  of 
the  duties  of  his  office  or  agency.  In  so  far  as  it  relates 
to  this  case,  it  was  a  statement  in  reference  to  a  past  trans- 
action. 

Reversed  and  remanded. 

Byrd,  J,,  not  sitting. 


OFFUTT  vs.  VANCE,  Guardian. 

[bill  in  equity  to  enfokce  vendor's  lien.] 

.  Final  settlement;  transfer  of  a  note  to  a  legatee  on. — On  final  settlement 
in  probate  court,  the  executor  set  apart  the  share  of  two  infant  legatees 
of  the  estate,  consisting  of  notes,  bonds  and  stocks,  in  which  were  in- 
cluded two  notes  of  T.  W.,  given  for  the  purchase-money  of  land  sold 
by  the  testator  ;  the  court  thereupon  entered  a  monied  decree  against 
the  executor,  ^in/favor  of  the  infants,  and  entered  satisfaction  thereof 
on  the  guardian  of_ said  infants,   (who  was  a  non-resident,)   receiving 
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the  amottnt  of  the  decree  in  the  aforesaid  notes,  bonds  and  stocks, 
which  had  been  set  apart  to  his  wards,  as  their  share  of  the  estate, — 
held,  the  final  settlement  remaining  in  force,  the  wards  were  invested 
with  the  title  to  the  notes  of  T.  W.  and  could  enforce  their  collection, 
and  that  the  vendor's  lien  accompanied  their  transfer. 

Appeal  from  the  Chancery  Court  of  Montgomery. 
Heard  before  Hon.  N.  W.  Cocke. 

The  bill  in  this  case  was  filed  on  the  26th  July,  1866,  by 
Samuel  W.  Vance,  as  the  guardian  of  James  B.  G.  Vance, 
and  Sarah  E.  Vance,  and  sought  to  enforce  the  payment  of 
two  notes,  and  charge  them  upon  a  lot  or  parcel  of  land  in 
the  city  of  Montgomery.  According  to  the  allegations  of 
the  bill,  on  the  23d  of  June,  1857,  one  Peachy  R.  Gilmer,  a 
citizen  of  said  county  and  State,  being  seized  and  possessed 
of  a  certain  lot  in  the  city  of  Montgomery,  bargained  and 
sold  it  to  Thomas  "Williams,  and  executed  to  Williams  a 
bond  conditioned  to  make  titles,  when  the  purchase-money 
for  the  same  was  paid.  Williams  agreed  to  pay  the  pur- 
chase-money in  three  installments  of  $666  67,  each,  on 
the  1st  day  of  January,  in  the  years  1858,  '59  and  '60,  and 
executed  his  notes  therefor.  The  last  two  notes  were  not 
paid,  and  at  the  filing  of  the  bill  were  held  by  the  com- 
plainant, and  were  delivered  to  him,  as  hereinafter  stated. 

On  the day  of ,  1860,  said  Peachy  R.  Gilmer  died 

in  said  county,  leaving  a  last  will  and  testament,  which  was 
duly  admitted  to  probate,  and  letters  testamentary  were 
issued  to  Francis  M.  Gilmer,  jr.,  and  J.  J.  Gilmer,  the  ex- 
ecutors named  therein  ;  and  on  the day  of  May,  1862, 

said  executors  made  a  final  settlement  and  distribution  of 
said  estate,  in  accordance  with  the  provisions  of  the  will. 
The  said  Williams  went  into  the  possession  of  said  lot  of 
land  at  the  time  of  sale,  and  continued  to  hold  the  same, 
and  having  failed  to  pay  the  last  two  notes  for  the  purchase- 
money,  as  aforesaid,  the  same  were  held,  and  owned  by  the 
said  Peachy  R.  Gilmer  at  the  time  of  his  death,  and  passed 
into  the  hands  of  his  executors,  as  assets.  The  said  James 
B.  G.  and  Sarah  E.  Vance,  children  of  complainant,  who 
were  infants,  were  residuary  legatees,  under  the  will  of  said 
Peachy  R.,  and  complainant,  having  been  appointed  guard- 
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ian  of  the  persons  and  estates  of  his  said  children,  by  a 
court  of  competent  jurisdiction  in  the  Siate  of  Louisiana, 
their  share  in  said  estate  was  paid  over  to  him  by  order  of 
the  probate  court  of  Montgomery,  by  said  executors,  on 
the  said  final  settlement,  complainant  having  first  complied 
with  the  statutes  in  such  case  provided  ;  and  as  a  part  of 
the  share  of  complainant's  children,  the  said  two  notes  of 
Thomas  Williams  were  paid  to  complainant,  as  so  much 
cash,  and  the  said  notes  were  delivered  to  the  complainant 
as  such  guardian,  and  were  held  by  him  as  such.  The  said 
Thomas  Williams,  at  the  time  of  the  settlement  of  said 
estate,  was  insolvent,  and  the  notes  were  of  little  or  no 
value,  except  as  a  lien  on  said  lot  for  the  purchase- money 
of  which  they  were  given.  On  the  12th  October,  1862, 
Williams  sold  his  interest  in  said  lot  to  E.  H.  Offutt,  and 
assigned  and  transfered  to  him  the  bond  for  title  which  he 
had  received  from  Peachy  E.  Gilmer,  and  in  consideration 
thereof,  and  as  a  part  of  the  trade,  Offutt  agreed  to  pay 
the  last  two  notes  of  said  Williams,  and  Williams  surren- 
dered possession  of  the  lot  to  Offutt.  On  the  24th  Octo- 
ber, J  862,  said  Francis  M.  Gilmer,  jr.,  and  J.  J.  Gilmer, 
claiming  to  act  as  executors  of  the  will  of  said  Peachy  E., 
executed  and  delivered  to  said  Offutt,  a  conveyance  of  said 
lot,  which  conveyance  is  made  an  exhibit  to  the  bill.  As 
the  biQ  alleges,  "it  is  recited  in  said  conveyance  that  the 
purchase-money  had  been  paid,  when  in  fact  the  same  had 
not  been  paid  ;  that  your  orator  alone  was  authorized  and 
entitled  to  receive  payment  of  the  said  last  two  notes  given 
for  said  purchase-money,  and  the  same  had  not  been  paid 
to  your  orator,  or  to  any  one  authorized  by  him  to  receive 
payment  of  the  same.  The  bill  also  alleged,  "that  Offutt 
knew  that  said  notes  had  not  been  paid,  when  he  purchased 
the  lot  from  Williams,  and  that  when  he  accepted  the  con- 
veyance from  said  executors,  and  before  making  any  pay- 
ment to  them,  if  any  such  was  made  as  is  therein  recited, 
he  well  knew  that  said  executors  did  not  hold,  or  own  said 
notes,  and  had  no  rightful  authority  or  power  to  claim  or 
receive  payment  of  the  same,  and  that  the  said  notes 
were  then  owned  by  complainant  as  aforesaid."  The  said 
Thomas  WilUams,  on  the day  of ,1863,  died,  leav- 
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ing  no  estate  which  could  be  reached,  and  William  G.  Wal- 
ler was  appointed  his  administrator.  The  prayer  of  the 
bill  was  that  said  Francis  M.  Gilmer,  jr.,  J.  J.  Gilmer? 
Eichard  H.  Offutt,  and  William  G.  Waller,  as  administra- 
tor of  Williams,  be  made  parties  defendant ;  that  an  ac- 
count be  taken  of  the  amount  due  complainant,  as  such 
guardian,  on  account  of  said  promissory  notes ;  that  the 
lot  of  land  be  held  subject  to  the  payment  of  the  same,  &c. 
Kelief  was  also  prayed  against  said  executors,  in  case  the 
complainant  was  mistaken  in  the  relief  above  prayed  for. 

The  defendants,  Francis  M.  and  J.  J.  Gilmer,  in  their 
answer,  denied  that  the  complainant  was  at  the  time  of 
filing  the  bill,  or  ever  was  in  this  State,  the  duly  appointed 
and  qualified  guardian  of  his  children ;  and  denied  that 
said  notes  described  in  the  bill,  were  distributed  according 
to  the  laws  of  this  State.  The  defendant,  Offutt,  in  his 
answer,  denied  that  said  notes  were  unpaid,  and  alleged 
that  he  paid  said  notes  to  the  executors  of  Peachy  R.  Gil- 
mer, but  admitted  that  he  knew  at  the  time  of  the  pay- 
ment, that  they  did  not  have  possession  of  the  notes.  He 
also  denied  tiiat  any  final  settlement  was  made  by  said  ex- 
ecutors, as  charged,  and  insisted  that  there  was  no  valid 
order,  and  no  order  of  the  court,  and  no  application  for  an 
order  to  distribute  the  choses  in  action  of  said  Peachy  R. 
Gilmer,  deceased,  and  that  they  were  not  distributed  by 
any  order  of  the  court,  and  that  complainant  had  not  com- 
plied with  the  provisions  of  the  law  of  Alabama,  in  rela- 
tion to  the  receipt  of  property  of  an  infant,  by  a  foreign 
guardian.  There  was  introduced  in  evidence  the  records 
from  the  probate  court  of  Montgomery,  of  the  final  settle- 
ment of  the  estate  of  said  Peachy  E.  Gilmer,  by  his  said 
executors,  and  the  distribution  thereof  to  the  legatees,  un- 
der his  will.  This  final  settlement  was  made  on  the  30th 
May,  1862.  The  order  of  the  lourt,  made  on  that  day,  af- 
ter setting  out  the  issuance  of  notice,  <fec,,  thus  proceeds : 

"It  is  further  ordered,  adjudged  and  decreed,  that  the 
said  executors  pay  to  the  infants,  James  B.  G.  Vance  and 
Sarah  E.  Vance,  and  that  said  infants,  by  their  guardian 
ad  litem,  Peachy  E.  Grattan,  recover  from  said  executors  the 
sum  of  $29,614 ;   and  it  being  proved  to  the  court  that  S. 
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W.  Vance,  tlie  guardian,  in  the  State  of  Louisiana,  of  said 
infants,  in  which  State  both  guardian  and  infants  reside,  has 
received  from  said  executors  the  said  sum  of  $29,614,  and 
has  given  them  as  said  guardian,  his  receipt  for  said  sum 
of  money,  which  receipt  is  produced,  and  proved  in  court ; 
it  is  ordered  that  no  execution  issue  on  said  judgment  and 
decree  in  favor  of  said  infants,  and  that  satisfaction  thereof 
be  entered  on  the  minutes  of  said  court." 

The  following  is  the  receipt  above  referred  to  : 

"Montgomery,  Alabama.  Received  as  guardian  of  my 
children,  James  B.  G.  Vance,  and  Sallie  Vance,  grand  chil- 
dren of  P.  R.  Gilmer,  deceased,  the  above  mentioned  notes, 
bonds,  stocks,  choses  in  action,  &c.,  amounting  in  value  to 
the  amount  of  $29,614,  from  J.  J.  Gilmer  and  F.  M.  Gil- 
mer, jr.,  executors  of  the  last  will  and  testament  of  P.  E. 
Gilmer,  deceased,  in  full  of  the  distributive  shares  of  my 
children  above  named,  under  the  will  of  said  P.  E.  Gilmer, 
to  the  notes,  bonds,  stocks,  choses  in  action,  rights  and 
credits,  &c.,  belonging  to  the  estate  of  the  said  testator, 
upon  the  final  settlement  of  the  accounts  of  the  said  execu- 
tors, with  the  said  estate,  and  upon  a  division  and  distribu- 
tion of  the  property  of  the  said  P.  E.  Gilmer,  among  the 
persons  entitled  under  the  provisions  of  the  said  will. 
(Signed,)  S.  W.  Vance." 

This  receipt  included  the  two  notes  of  Thomas  Williams, 
above  referred  to.  On  the  same  day,  on  the  application  of 
said  S.  W.  Vance  to  remove  the  property  of  his  said  wards 
to  the  State  of  Louisiana,  the  probate  court  made  an  order, 
granting  the  application,  reciting  in  the  order  that  the 
guardian  had  complied  with  the  statutes  in  such  cases 
made  and  provided. 

At  the  December  term,  1866,  the  chancellor  rendered 
his  decree,  subjecting  the  land  mentioned  in  the  pleadings, 
to  the  satisfaction  of  the  notes  made  by  Williams,  and  held 
by  the  complainant,  and  ordering  it  to  be  sold  for  that  pur- 
pose. From  the  decree,  the  defendant  Offutt,  took  an  ap- 
peal to  this  court,  and  assigned,  amongst  other  things,  the 
decree  as  error. 
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Rice,  Semple  &  Goldthwaite,  for  appellant. 
Watts  &  Trot,  contra.. 

JUDGE,  J.— On  the  30th  of  May,  18G2,  Francis  M. 
Gilmer,  and  James  J.  Gilmer,  executors  of  the  last  will  and 
testament  of  Peachy  R.  Gilmer,  deceased,  made  a  final  set- 
tlement, in  the  probate  court  of  Montgomery  county,  of 
their  administration  of  the  estate  of  their  testator.  On 
said  settlement,  the  probate  court  decreed,  amongst  other 
things,  that  the  said  executors  pay  to  James  B.  G.  Vance, 
and  Sarah  E.  Vance,  the  wards  of  appellee,  the  sum  of 
twenty-nine  thousand  six  hundred  and  fourteen  dollars. 
The  decree  then  proceeds  as  follows ;  "And  it  being 
proved  to  the  court  that  S.  W.  Vance,  the  guardian  in  the 
State  of  Louisiana,  of  said  infants,  in  which  State  both 
guardian  and  infants  reside,  has  received  from  said  execu- 
tors the  said  sum  of  twenty-nine  thousand  six  hundred  and 
fourteen  dollars,  and  has  given  them,  as  said  guard- 
ian, his  receipt  for  said  sum  of  money,  which  receipt  is 
produced  and  proved  in  court ;  it  is  ordered  that  no  execu- 
tion issue  on  said  judgment  and  decree  in  favor  of  said  in- 
fants, and  that  satisfaction  thereof  be  entered  on  the 
minutes  of  the  court." 

It  further  appears  by  the  record  of  the  proceeding  on 
the  settlement,  that  the  share  of  the  wards  in  the  estate, 
was  set  apart  to  them  in  "notes,  bonds  and  stocks,"  among 
which  were  the  two  notes  on  Thomas  Williams,  described 
in  the  pleadings  ;  that  the  receipt  of  the  guardian,  on  which 
satisfaction  of  the  decree  was  entered,  is  for  the  notes, 
bonds  and  stocks,  which  were  thus  set  apart  to  his  wards  ; 
and  that  they  were  received  in  full  payment  of  the  decree. 

§§  1799  and  1800,  of  the  Code,  are  as  follows  :  "Any 
judgments  or  claims  in  favor  of  the  estate,  which  are  not 
collected  at  the  time  of  final  distribution,  may  be  divided 
amongst  the  persons  entitled,  on  final  distribution,  or  if 
such  division  cannot  be  equitably  made,  may  be  sold  as 
other  personal  property.  The  executor  or  administrator 
must  assign  such  judgment  or  claim  to  the  distributee, 
legatee,  or  purchaser,  as  the  case  may  be ;  and  such  per- 
son is  entitled  to  collect  the  same  by  suit  or  otherwise." 


JANUARY  TERM,  1868.  249 

Offutt  v.  Vance,  Guardian. 

We  are  not  called  upon  to  decide  in  the  present  case, 
whether  the  proceedings  of  the  probate  court  were  regular 
and  without  error,  or  otherwise,  in  entering  a  monied  de- 
cree in  favor  of  the  wards,  and  in  recording  satisfaction 
thereof  on  the  guardian  receiving  the  amount  of  the  decree 
in  "notes,  bonds,  and  stocks,"  which  had  been  set  apart  to 
his  wards  as  their  share  of  the  estate.  If  the  action  of 
the  court  in  this  regard  was  irregular  or  erroneous,  it  can- 
not be  made  the  subject  of  revision  and  correction,  in  a 
collateral  proceeding.  The  final  settlement  remaining  in 
full  force,  the  wards  of  appellee  are  invested  with  the  title 
to  the  notes  of  Williams,  and  may  enforce  their  collection. 
Whether  they  were  literally  "assigned"  by  the  executors  or 
not,  does  not  appear  from  the  record,  and  is  not  here  a 
material  question. 

So,  also,  the  validity  of  the  order  of  the  probate  court, 
transferring  the  estate  of  the  wards  to  Louisiana,  cannot 
be  collaterally  inquired  into.  Under  that  order  as  it  stands, 
the  appellee  was  entitled  to  institute  this  suit,  the  vendor's 
lien  having  accompanied  the  transfer  of  the  notes. 

If  the  appellant  paid  the  notes  of  Williams  to  the  execu- 
tors, after  the  final  settlement,  it  was  a  payment  in  his  own 
wrong  ;  but  the  allegation  of  the  payment  in  his  answer,  is 
wholly  unsustained  by  the  proof. 

The  decree  of  the  chancellor  is  affirmed,  and  the  cause 
remanded,  that  the  decree  may  be  carried  into  execution. 
Appellant  must  pay  the  costs  of  this  court. 
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POMEOY  vs.  BUNTING. 

[motion  to  set  aside  and  quash  pboceedings  setting  apart  homestead 
to  head  of  family.] 

1.  Homestead ;  setting  apart,  hy  freeholders  under  §  2881,  R.  C— In  a  pro- 
ceeding by  freeholders  appointed  by  the  sheriff,  under  $  2881,  Revised 
Code,  to  appraise  and  set  apart  the  homestead  exempt  from  execution, 
if  the  freeholders  so  appointed  occupy  the  relation  of  officers  to  the 
court,  (of  which  quere  ?)  and  the  court  can  correct  irregularities  in  their 
conduct,  the  action  of  the  freeholders  should  never  be  disturbed  unless 
in  case  of  fraud  or  corriiption,  or  irregularities  seriously  affecting  the 
rights  of  one,  or  both  of  the  parties, 

2.  Same. — In  setting  apart  the  homestead  of  the  value  of  five  hundred  dol- 
lars, the  statute  does  not  require  that  mathematical  accuracy  should  be 
observed. 

Appeal  from  tlie  City  Court  of  Montgomery. 
Tried  before  Hon.  T.  M.  Areington. 

This  was  a  motion  by  the  appellant  in  the  court  below, 
for  an  order  to  quash  and  annul  the  proceedings  of  the 
sheriff  of  Montgomery  county,  in  setting  aside  a  home- 
stead to  the  defendant,  (the  appellee,)  in  certain  lands 
levied  on  under  an  execution  issued  in  the  case  of  Chancey 
Pomroy  v.  David  J.  Buntiiig,  and  for  an  order  to  sell  the 
land  claimed  by  defendant,  as  his  homestead.  As  the  bill 
of  exceptions  states,  the  plaintiff  averred  in  support  of  his 
said  motion,  that  on  the  fourth  day  of  March,  1862,  he  re- 
covered a  judgment  in  the  county  court  of  Montgomery, 

against  said  defendant,  for  $ ,  besides  costs,  and  that 

said  judgment  was  still  unsatisfied  ;  that  execution  issued 
on  said  judgment  by  the  clerk  of  this  court  as  required  by 
law,  was  levied  on  certain  lands  of  the  defendant,  in  which 
the  said  defendant  claimed  a  homestead,  exempt  from  levy 
and  sale,  and  that  on  the  application  of  said  defendant,  A. 
H.  Johnson,  sheriff  of  Montgomery  county,  where  said 
lands  were  situated,  summoned  three  freeholders  of  said 
county  to  designate  and  set  apart  the  homestead  of  de- 
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fendant,  in  said  land,  who  did  set  apart  and  assign  to  him 
as  a  homestead,  a  tract  of  land,  described  as  follows  :  *  *  *, 
and  that  defendant  is  in  possession  of  said  land,  claiming 
and  holding  the  same  as  his  homestead,  exempt  from  levy 
and  sale,  under  the  designation  and  appraisement  of  said 
freeholders ;  that  said  sheriff  made  no  endorsement  of  his 
action  in  this  matter,  on  the  said  execution,  nor  of  the  ac- 
tion of  said  freeholders,  and  returned  said  execution  en- 
dorsed "no  property  found";  that  said  land  so  claimed  and 
held  by  said  defendant,  as  his  homestead,  exempt  from  levy 
and  sale,  was  not  claimed  and  set  apart  as  a  homestead, 
in  the  manner  required  by  law  ;  that  said  lands  were  of 
more  than  five  hundred  dollars  in  value  at  the  time  they 
were  set  apart  to  the  defendant,  as  his  homestead  afore- 
said, and  which  value  was  known  to  said  freeholders  at  the 
time  said  lands  were  so  assigned  and  set  apart  to  him  as 
aforesaid.  It  was  further  averred,  "the  plaintiff  had  re- 
quested the  said  sheriff  to  levy  upon  and  sell  said  land  so 
claimed  by  the  defendant,  as  aforesaid,  and  that  said  sheriff 
had  refused  to  make  said  levy  and  sale."  The  said  Bunt- 
ing objected  to  the  motion  of  the  plaintiff,  and  moved 
the  court  to  dismiss  the  same  without  further  or  other  an- 
swer from  him,  because  the  court  had  no  jurisdiction  or 
rightful  authority  to  consider  the  said  motion  of  plaintiff, 
and  because  the  said  motion  did  not  aver  any  fraud,  in  the 
freeholders,  in  setting  apart  said  homestead  to  defend- 
ant. The  court  granted  the  motion  of  defendant,  and  dis- 
missed the  said  motion  of  plaintiff,  as  well  against  the 
defendant  Bunting,  as  against  the  sheriff,  and  to  this  action 
of  the  court  the  plaintiff  excepted.  He  appealed  to  this 
court  and  assigned  as  error,  the  above  ruling  of  the  city 
court. 

Watts  &  Troy,  for  appellant. — 1 .  The  court  has  a  right 
to  direct  and  correct  the  action  of  its  own  officers. — See 
Mobile  Cotton  Press  v.  Moore  d  McGee,  9  Porter,  679. 

2.  The  motion,  with  notice  to  the  defendant  in  the  execu- 
tion, was  the  only  mode  by  which  the  plaintiff  could  get 
complete  justice.  Suppose  he  had  been  able  to  induce  the 
sheriff  to  seU  the  land,  notwithstanding  the  alleged  illegal 
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setting  apart  the  homestead,  it  would  have  brought  little  or 
nothing  in  the  market,  encumbered  and  clouded  as  it  was 
with  this  exemption. 

3.  The  court  had  jurisdiction  on  the  fads  siaied,  io  have  the 
action  of  the  commissioners  set  aside.  How  else  could  the 
plaintiff  get  what  is  surely  his  rights  on  the  facts  stated. 
The  sheriff  is  required  by  the  statute  (see  §  2463,  old  Code) 
to  summon  three  freeholders  to  make  the  valuation  of  the 
homestead  claimed.  It  is  averred  that  the  land  set  apart 
as  homestead  was  worth  more  than  $500  ;  and  that  the 
freeholders  knew  at  the  time  they  set  apart  the  same  that 
the  land  so  set  apart  was  worth  more  than  that  sum.  These 
allegations  are  equivalent  in  law  to  a  charge  that  the  valua- 
tion was  fraudulently  made. 

If  the  court,  as  in  the  Mobile  Cotton  Press  case  before 
cited,  had  the  power  to  set  aside  a  sale  of  land,  irregularly 
made,  or  sold  for  a  grossly  inadequate  price,  why  cannot 
the  court  set  aside  the  exemption  set  apart  in  this  case  ? 
The  effect  of  the  motion  was  to  correct  the  return  of  the 
sheriff  of  "no  property"  returned  on  the  execution.  He 
had  once  levied  on  this  land  ;  struck  out  this  levy  and  made 
the  return  before  named,  after  the  irregular  and  wrong 
action  of  the  freeholders. 

The  court  had  the  right  to  compel  the  sheriff  to  correct 
his  return. — See  the  case  before  cited,  and  the  authorities 
therein  cited,  as  to  the  powers  of  courts  over  their  own 
officers. — See,  also,  Henderson  v.  Suhlett  et  at,  21  Ala.  626 ; 
Lanl'ford  v.  Jackson,  21  Ala.  650;  Daniel  v.  3Iodawell, 
22  Ala.  368. 

4.  There  was  no  other  legal  mode  of  correcting  the  wrong 
done,  except  by  a  direct  proceeding  or  motion  before  the 
court  out  of  which  the  execution  issued. — See  Hubhert  v. 
3IcCoUum,  6  Ala.  224. 

Stone,  Clopton  &  Clanton,  contra, — In  dismissing  plain- 
tiff's motion,  and  holding  that  it  had  no  jurisdiction  thereof, 
did  the  circuit  court  err  ? 

1.  It  will  not  be  contended  that,  in  setting  off  the  home- 
stead by  metes  and  bounds,  the  commissioners  acted  in  a 
judicial  or  quasi  judicial  character.    The  statute  gives  no 


JANUAEY  TEEM,  1868.  253 

Pomroy  v.  Bunting. 

sanction  to  such  a  construction. — ^Code,  §  2881,  (2463). 
Hence,  neither  the  common  law  writ  of  certiorari,  nor  any 
similar  process,  would  lie,  to  bring  the  subject  before  the 
circuit  court. — 1  Tidd's  Practice,  397 ;  and  this  proceeding 
cannot  be  maintained  by  any  analogy  to  that  writ. 

2.  Nor  can  the  motion  be  maintained,  on  the  principle 
which  gives  to  all  courts  control  of  their  ministerial  ojEficers. 
The  commissioners  can,  in  no  sense,  be  regarded  as  the 
ministerial  officers  of  the  court. — llobile  Cotton  Press  v. 
McGee,  9  Por.  679  ;  1  Tidd.  Pr.  58. 

3.  Nor  is  this  a  proceeding  from  which  an  appeal  will  lie ; 
for  the  statute  makes  no  provision  for  appeal,  or  for  any 
other  revision.— See  Code,  §§  2880  (2162,)  subd.  4—2881, 
(2463);   White  v.  Shannon,  3  Ala.  286. 

4.  The  statute,  (§  2880 — subdivision  4,)  first  secures  a 
homestead  to  the  head  of  the  family,  and  secures  to  him 
the  right  to  select  it.  This  is  a  clear  and  valuable  right — 
and  one  much  favored  in  the  law.  This  homestead  is  se- 
cured from  levy  and  sale,  for  the  use  of  the  family  ;  a  high 
police  regulation.  The  statute  then  provides  the  means  by 
which  such  homestead  is  to  be  laid  off. — §  2881,  (2463.) 
No  report  of  their  proceedings  is  required  to  be  made  to 
the  court.  The  commissioners  are  made  the  sole  judges  of 
value  and  locality,  and  they  are  presumed  to  be  impartial ; 
for  they  are  appointed  by  the  sheriff,  and  are  sworn.  They 
are  simply  appraisers,  and  come  more  nearly  to  the  char- 
acter of  arbitrators,  than  any  other.  If  the  legislature 
had  intended  that  such  proceedings  should  be  revisable, 
they  would  have  made  provision  for  it.  Have  they  done  it  ? 
This  motion  contemplates  the  introduction  of  proof.  In 
what  form  is  the  trial  to  be  conducted  ?  Before  the  court, 
or  before  a  jury?  What  judgment  is  to  be  rendered,  if  the 
court  is  satisfied  the  commissioners  have  transcended  the 
limit  of  five  hundred  dollars  in  value  ?  Is  the  court  to  ren- 
der the  proper  judgment — or,  must  the  court  send  the  case 
to  other  commissioners,  and  by  what  authority  ?  And  if  the 
court  should  find,  on  proof,  that  the  commissioners  had 
allotted  too  much  land,  would  not  this  overturn  the  very 
letter  and  spirit  of  the  statute,  which  confides  this  ques- 
tion to  the  commissioners  ?    Suppose  other  persons  should 
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diflfer  with  the  commissioners  on  the  question  of  value, 
how  is  the  court  to  determine  which  is  right  ?  And  does 
the  law  furnish  any  guide  to  get  around  these  difficulties  ? 
These  questions — and  many  more  might  be  pertinently  put 
— prove,  that  no  review  from  such  proceedings  was  ever  con- 
templated. There  are  many  cases  in  which  the  law  com- 
mits the  ascertainment  of  facts  to  particular  officers  or 
persons,  and  provides  for  no  appeal. — See  Brittain.  v.  Kin- 
noird,  1  Brod.  &  Bing.  432 — 8.  C.  4  Moore,  50 ;  Banger  v. 
Great  Western  Bailioay,  27  Law  &  Eq.,  on  p.  45,  et  seq. 

5.  If  it  be  feared  that  great  iujury  might  be  done  to 
creditors,  by  the  fraud  of  perverse  commissioners,  the  rem- 
edy is  plain  and  simple.  Fraud  vitiates  all  human  trans- 
actions ;  and  either  chancery  would  remove  the  cloud,  or 
the  property  might  be  sold  by  the  sheriff;  and  the  pur- 
chaser's title  would  prevail  over  such  fraudulent  allotment. 

A.  J.  WALKEK,  C.  J. — The  proceeding  in  this  case  is 
predicated  upon  the  legal  position,  that  the  freeholders  ap- 
pointed by  the  sheriff  under  §  2881  of  Revised  Code,  to  ap- 
praise and  set  apart  the  homestead  exempt  from  execution, 
occupy  the  relation  of  officers  to  the  court,  and  that  the 
court  can  correct  irregularities  in  their  conduct.  If  this 
position  be  correct,  the  action  of  the  freeholders  should 
never  be  disturbed,  unless  in  case  of  fraud,  or  corruption,  or 
irregularity,  seriously  affecting  the  rights  of  one  or  both 
of  the  parties. 

The  gist  of  the  plaintiff's  pleading  is,  that  the  homestead 
set  aside  was  of  greater  value  than  five  hundred  dollars, 
and  was  at  the  time  of  the  appraisement  known  to  the 
freeholders  to  be  of  greater  value.  Now,  if  the  excess  of 
value  was  very  small — so  small  as  to  be  quite  insignificant — 
the  pleading  would  be  sustained,  and  yet  there  would 
neither  be  fraud  nor  corruption,  nor  would  there  be  irregu- 
larity, seriously  affecting  the  plaintiff.  We  must  construe 
the  pleading  most  strongly  against  the  pleader.  It  is  diffi- 
cult to  make  an  allotment  of  land  so  as  to  secure  a  fit  of 
mathematical  accuracy  with  the  prescribed  value,  and  it 
will  be  productive  of  no  good  to  lay  down  a  rule  which 
would  make  the  action  of  the  appraisers  voidable  for  a 
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very  slight  deviation.  The  omission  of  every  statement  of 
the  extent  of  the  excess  of  value  is  suggestive  of  the  con- 
clusion, that  its  specifications  would  not  have  improved  the 
pleading. 

We  attain  the  conclusion,  that  the  court  committed  no 
error  in  its  judgment  of  dismissal  without  inquiring  whether 
the  pleading  excludes  the  defendant's  right  to  an  exemp- 
tion under  §  2884  of  the  Revised  Code. 

AflSrmed. 

Judge,  J.,  not  sitting. 


SKIPPER  vs.  STOKES  and  STOKES  vs.  SKIPPER. 

[action  on  account.] 

1.  Accounts  to  be  created,  not  subject  of  valid  sale. — A  mere  possibility,  or 
expectancy  in,  or  growing  out  of  property  cannot  be  the  subject  of  a 
valid  sale,  and  the  transfer  of  accounts  to  be  made  in  the  practice  of 
medicine,  in  certain  specified  j'ears,  by  a  physician  to  A.,  does  not  con- 
vey to  A.  such  a  title  or  interest  in  the  accounts  when  created,  as  would 
enable  A.  to  maintain  an  action  thereon  in  his  own  name. 

2.  Same.— Under  §  2240  of  the  Code,  (Eev.  Code,  §  2642,)  a  transferred 
judgment  may  be  the  subject  of  a  set  off,  in  the  hands  of  the  owner, 
whether  he  have  the  legal  title  or  not.     (Byed,  J.,  dissenting.) 

Appeal  from  the  Circuit  Court  of  Henry  county. 
Tried  before  the  Hon.  H.  D.  Clayton. 

This  action  was  brought  by  James  W.  Stokes,  against 
Patrick  B.  Skipper ;  was  founded  upon  certain  accounts 
transferred  to  the  plaintiff  as  hereinafter  stated  ;  and  was 
commenced  on  the  28th  February,  1861.  The  defendant 
demurred  to  the  complaint  as  the  bill  of  exceptions  taken 
by  the  defendant  states,  upon  the  ground  that  the  plaintiff 
had  but  an  equitable  interest,  as  the  agreement  declared  on 
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was  only  executory.     The  court  overruled  the  demurrer, 
and  defendant  excepted.     A  portion  of  the  accounts  upon 
which  the  suit  was  brought,  was  transferred  to  the  plain- 
tiff by  the  following  agreement : 
State  of  Alabama,  [      This    agreement    between    James 

Henry  county.  J  Gillespie  and  James  W.  Stokes,  wit- 
nesseth,  that  said  James  Gillespie,  in  consideration  that  said 
James  W.  Stokes  has  furnished  said  Gillespie  with  the  use 
of  a  horse  to  practice  medicine  on,  for  the  year  1858,  and 
has  contracted  to  pay  the  board  of  said  horse  for  said  year, 
and  agrees  to  furnish  such  medicines  as  said  Gillispie  shall 
need,  in  practicing  his  profession,  and  contracts  to  pay  the 
board  of  said  Gillispie,  for  the  year  1858,  and  furnish  him 
with  necessary  clothing,  for  said  year,  hereby  agrees  to 
practice  medicine  for  the  year  1858,  for  the  use  and  benefit 
of  said  Stokes,  and  hereby  sells  and  transfers  all  accounts 
made  for  professional  services  up  to  this  date,  from  1st 
January,  lb  58,  and  to  be  made  by  the  practice  of  medi- 
cine for  said  year  1858.  The  said  Stokes  is  hereby  author- 
ized to  collect  all  said  accounts  when  they  fall  due,  and 
with  the  proceeds  to  reimburse  himself  for  all  outlays  and 
expenditures  in  the  premises,  and  for  all  trouble  in  collec- 
tions, and  such  losses  or  decrease  in  the  value,  as  such 
horse  or  horses  may  sustain.  After  paying  the  foregoing 
named  matters,  then  to  pay  the  demands  which  said  Gil- 
lespie is  due  to  A.  C.  Gordon  &  Co.,  of  which  firm  said 
Stokes  is  a  member.  The  balance,  after  paying  all  the 
foregoing,  is  to  be  paid  to  the  order  of  said  Gillispie,  if  any 
balance  there  should  be. 

Witness  my  hand  and  seal,  this  16th  day  of  January, 
1858. 

(Signed,)  James  Gillespie. 

This  agreement  was  witnessed  and  was  duly  recorded  in 
the  oflfice  of  the  judge  of  probate.  There  were  similar 
agreements  for  the  years  1859,  and  1860.  Only  a  small 
portion  of  the  account  sued  on  for  1858,  against  the  de- 
fendant, was  made  before  the  accounts  for  that  year  were 
transferred  to  the  plaintiff,  and  all  the  remainder  of  the 
accounts  against  the  defendant  for  the  years  1858,  1859, 
and  1860,  were  created  after  they  were  transferred.     There 
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was  an  account  for  $40  75,  made  in  the  year  1857.  The 
defendant  pleaded  payment,  set  ofip,  and  the  statute  of 
limitations.  There  was  other  evidence  introduced  on  the 
trial.  The  court  charged  the  jury,  amongst  other  things, 
that  the  transfers,  assignments,  or  mortgages,  from  James 
Gillespie  to  the  plaintiff,  were  based  upon  a  valuable  con- 
sideration, and  entitled  him  to  sue  in  his  own  name,  and 
recover,  to  which  charge  the  defendant  excepted.  The 
defendant  requested  the  court  to  give  several  charges, 
which  were  refused.  There  was  a  verdict  and  judgment 
for  the  plaintiff.  The  defendant  appealed,  and  assigned  as 
error  the  charge  given,  and  the  refusal  to  give  the  charges 
asked. 

The  points  raised  by  the  bill  of  exceptions  taken  by  the 
plaintiff,  were,  whether  a  transferred  judgment  against  Gil- 
lespie, owned  by  the  defendant,  could  be  set  off  against  the 
plaintiff's  demand,  and  whether  the  account  for  the  year 
1857  was  barred  by  the  statute  of  limitations.  This 
judgment  was  recovered  against  Gillespie  by  Morgan  & 
Ryan,  at  the  spring  term,  1855,  of  the  circuit  court  of  Henry, 
and  was  transferred  to  the  defendant.  The  court,  against 
the  objection  of  plaintiff,  allowed  evidence  to  go  to  the 
jury  that  said  judgment  was  the  property  of  the  defendant, 
and  instructed  the  jury,  that  if  they  believed  said  judgment 
was  the  property  of  the  defendant  by  assignment,  that  the 
same  was  a  legal  set  off  against  plaintiff's  action,  so  far  as 
it  went,  and  to  this  the  plaintiff  excepted.  The  court  also 
instructed  the  jury,  at  the  request  of  the  defendant,  that  if 
they  believed  from  the  evidence  that  an  account  for  $40  75, 
made  by  the  defendant  with  Doctor  Gillispie,  for  the  year 
1857,  for  which  plaintiff  was  suing  with  other  demands, 
had  been  due  and  owing,  for  more  than  three  years  before 
plaintiff's  action  was  begun,  that  the  same  is  barred  by  the 
statute  of  limitations,  and  the  same  could  not  be  considered 
by  them  in  making  up  their  verdict,  and  to  this  ruling  of 
the  court  the  plaintiff  excepted,  and  appealed  to  this  court, 
and  assigned  the  same  as  error. 

W.  C.  Gates,  for  appellant,  cited  Steioart  v.  Kirldand, 
19  Ala.  163  ;  PurceR  v.  Mather,  ^6  Ala.  573  ;  Long  on  Sales, 
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pp.  3-4 ;  2  Kent's  Com.  m.  p.  468 ;  2  Hilliard  on  Mort- 
gages, 336,  section  12  to  342  ;  1  Parsons  on  Contracts,  438 ; 
Baker  v.  Washington,  5  Stewart  &  Porter,  142 ;  Story  on 
Partnership,  138,  section  94,  et  seq  ;  Comyn  on  Contracts, 
83,  et  seq. ;  Collyer  on  Partnership,  238,  et  seq. 

Martin  &  Sayre,  contra.  —Purcell  v.  Mather,  35  Ala.  573  ; 
18  Pick.,  170  ;  Burivell  v.  Magee,  9  Ala.  433. 

JUDGE,  J. — These  cases  constitute  an  appeal  and  a 
cross  appeal,  and  both   are  to  be  tried  on  the  same  record. 

The  principle  settled  in  PurceWs  AdmW  v.  Mather,  35  Ala. 
570,  is  decisive  of  the  main  question  involved  in  the  litiga- 
tion between  the  present  parties.  That  principle  is, 
that  a  mere  possibility  or  expectancy,  not  coupled 
with  any  interest  in,  or  growing  out  of  property,  can- 
not be  made  the  subject  of  a  valid  sale.  lu  the  lan- 
guage of  Chancellor  Kent,  "the  thing  sold  must  have  an 
actual  or  political  existence,  and  be  specific  or  identified, 
and  capable  of  delivery  ;  otherwise  it  is  not  strictly  a  con- 
tract of  sale,  but  a  special  or  executory  agreement." 
2  Kent's  Com.  468. 

It  results  that  neither  of  the  transfers  by  Doctor  Gilles- 
pie to  the  plaintiff  below,  of  accounts  "to  he  made  hy  the 
practice  of  medicine,^'  in  the  years  named  in  the  tranfers  res- 
pectively conveyed  to  the  plaintiff  such  title  or  interest  in 
the  accounts,  when  created,  as  would  enable  him  to  main- 
tain an  action  thereon  in  his  own  name.  But  it  is  hardly 
necessary  to  say  that  this  principle  does  not  affect  the  va- 
lidity of  the  transfers  of  such  accounts,  if  any,  which  had 
been  created  at  the  date  of  the  contracts  respectively. 

We  are  unable  to  perceive  the  distinction  in  principle 
insisted  upon,  between  the  case  of  PurceWs  Adm'r  v.  Ma- 
ther, supra,  and  the  present  case.  In  the  former,  there  was 
an  attempt  to  convey  specifically  named  accounts,  which 
it  was  expected  would  be  created  ;  here,  there  was  a  sale, 
not  only  of  accounts  in  existence,  but  of  all  accounts  gen- 
erally, that  might  be  thereafter  created,  in  the  practice  of 
medicine  by  Doctor  Gillespie,  during  the  years  named. 
"We  think  it  sufficiently  appears  from  the  whole  of  the  con- 
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tract  for  each  year,  that  ■within  the  meaning  and  intention 
of  the  parties,  the  accounts  were  to  be  the  property  of  the 
plaintiff  for  the  specific  purposes  named,  by  virtue  of  the 
transfer  thereof  alone,  and  not  under  a  sale  or  mortgage 
of  the  Doctor's  professional  skill  and  services,  which  would 
be  an  anomaly,  and  a  conclusion  not  justified  by  the  phrase- 
ology used.  Most,  if  not  all  the  cases  cited  by  counsel  to 
uphold  the  transfer,  show  the  assignment  of  a  hope  or  ex- 
pectation of  means  founded  on  a  right  in  esse,  which  might 
be  perfected  by  the  acquirement  of  a  title  infuturo.  Such 
cases  are  analagous  to  the  spei  emptio — the  draught  of  the 
fisherman's  net,  which,  by  the  law,  may  be  assigned. — 
Gardner  V.  Hoeg,  18  Pick.  170;  Rohinsonv.  Mauldin,  11  Ala. 
977,  and  cases  there  cited. 

We  do  not  consider  the  question  as  to  what  are  the  re- 
spective rights  and  liabilities  as  between  Doctor  Gillespie 
and  the  plaintiff  below,  under  their  several  contracts,  it 
not  being  necessary  to  a  decision  of  this  case. 

As  to  the  cross-appeal :  Under  §  2240  of  the  Code,  mu- 
tual debts,  subsisting  between  the  parties  at  the  time  of 
suit  brought,  may  be  set  off,  one  against  the  other,  by  the 
defendant,  "whether  the  legal  title  he  in  the  defendant  or  not." 
Conceding  that  a  judgment  is  not  so  assignable  as  to  en- 
able the  assigned  to  sue  on  it  in  his  own  name,  (Burioell  v. 
Magee,  9  Ala.  433);  and  that  actions  on  judgments  "in  the 
names  of  the  parties  really  interested,"  are  not  provided 
for  by  §  2129  of  the  Code,  still,  under  §  2240,  a  transferred 
judgment  may  be  the  subject  of  a  set-off  in  the  hands  of 
the  owner,  whether  he  have  the  legal  title  or  not,  fbr  such 
a  judgment  is  a  "^deht"  against  the  defendant  therein.  The 
phraseology  of  this  section  forbids,  in  our  opinion,  the 
attainment  of  any  other  conclusion  ;  and  its  effect  is,  to 
overturn  the  previously  settled  doctrine  of  this  court,  that 
the  defendant  cannot  set  off  to  the  plaintiff's  action,  a  de- 
mand which  he  is  not  entitled  to  sue  on  in  his  own  name. 

Under  the  circumstances  disclosed  by  the  evidence  of 
Ryan,  it  was  a  question  for  the  jury  as  to  whether  the 
ownership  of  the  judgment  offered  as  a  set-off,  was  in  the 
defendant  or  not ;  and  the  court  instructed  the  jury,  "that 
if  they  believed  said  judgment  was  the  property  of  the  de- 
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fendant  by  assignment,  that  the  same  was  a  legal  set-off 
against  plaintiff's  action,  so  far  as  it  went."  In  this,  there 
was  no  error.  A  portion  of  the  plaintiff's  demand,  as  the 
record  shows,  had  been  legally  transferred  to  him  by  Doc- 
tor Gillespie,  against  which  the  set  off  might  operate. 

There  was  no  error  in  the  ruling  of  the  court  in  refer- 
ence to  the  statute  of  limitations,  as  applicable  to  the  ac- 
count for  the  year  1857.— Todd  v.  Todd,  15  Ala.  743. 

It  results  from  what  we  have  said,  that  in  the  case  of  the 
appeal  by  Skipper  against  Stokes,  the  judgment  must  be 
reversed  and  the  cause  remanded. 

But  the  judgment,  as  to  the  questions  raised  on  the  cross- 
appeal,  Stokes  V.  Skipper,  is  aflSrmed. 

BYRD,  J. — I  dissent  to  so  much  of  the  opinion  of  the 
court  as  holds  that  a  transferred  judgment  can  be  plead  as 
a  set-  off  by  the  assignee.  It  has  been  settled  by  this  court 
that  an  assigned  judgment  cannot  be  plead  as  a  set-off  by 
the  transferee,  (Burivell  v.  Magee,  9  Ala.  433,  and  the  cases 
therein  cited,)  and  that  a  party  cannot  avail  himself  of  a 
claim  or  debt  as  a  set-off  which  he  cannot  sue  in  his  own 
name  ;  and  that  an  assigned  judgment  cannot  be  sued  on 
in  the  name  of  the  assignee.  Such  has  been  the  uniform 
doctrine  of  this  court. 

In  the  caseof  Drakev.  Mitchellet  at,  3  East,  257,  Lord  Ellen- 
borough,  C.  J.,  in  delivering  his  opinion  said,  "a  judgment 
recovered  in  any  form  of  action  is  still  but  a  security  for 
the  original  cause  of  action,  until  it  be  made  productive  in 
satisfaction  to  the  party  ;  and  therefore  till  then,  it  cannot 
operate  to  change  any  other  collateral  concurrent  remedy 
which  the  party  may  have."  The  other  justices  concurred, 
and  Grose,  J.,  said,  "though  judgment  has  been  recovered 
on  the  bill,  yet  not  having  produced  satisfaction  in  fact, 
the  plaintiff  may  still  resort  to  his  original  remedy  on  the 
contract." 

This  case  has  been  approved  by  this  court  in  the  cases 
of  White  V.  Martin,  1  Por.  217 ;  Keith  v.  Estill,  9  Por.  669 ; 
Spivey  v.  Morris,  18  Ala.  154. 

In  the  case  of  Keith  v.  Estill,  supra,  this  court  quotes 
approvingly  from  the  opinion  in  the  case  of   Wyman  v. 
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Mitchell,  1  Cowan,  320,  this  sentence — "Now  a  judgment 
is  in  no  sense  a  contract  or  agreement  between  the  parties  ; 
it  is  only  evidence  of  a  pre-existing  duty,  obligation  or 
agreement,"  and  in  that  case  this  court  held  that  the  statute 
of  limitations  then  in  force  did  not  apply  to  judgments. 

Upon  these  authorities,  I  hold  that  judgments  are  not 
embraced  within  the  terms  used  in  §  2129  of  the  Code, 
and  that  if  a  suit  is  brought  on  a  judgment,  it  must  be  in 
the  name  of  the  plaintiff  in  the  same. 

I  further  hold  that  the  terms  "mutual  debts,  liquidated 
or  unliquidated  demands,  not  sounding  in  damages  merely," 
do  not  include  assigned  judgments.  But  even  if  a  party 
can  set  off  a  judgment  in  his  favor  when  sued  by  the  de- 
fendant therein,  under  the  provisions  of  §  2240  of  the 
Code,  still  it  does  not  authorize  the  assignee  of  a  judgment 
to  do  so,  when  he  is  sued  by  the  defendant  to  the  judg- 
ment. Such  assigned  judgment  is  not  embraced  within 
the  terms  used  in  §  2240. 

§  2241  provides  that  when  a  set-off  is  plead  and  an  ex- 
cess is  found  by  the  jury  in  favor  of  the  defendant,  that 
"judgment  must  be  rendered  in  favor  of  the  defendant  for 
such  excess." 

It  would  be  a  singular  result  to  allow  a  defendant  to 
have  a  judgment  rendered  in  his  favor  on  a  set-off,  when 
he  could  not  have  one  if  he  had  sued  upon  it. 

In  the  case  of  Craicford  v.  ExW  of  Simonton,  7  Por.  110, 
this  court  held  that  a  plea  of  set-off  should  disclose  such  a 
state  of  facts  as  would  entitle  the  party  pleading  it  to  his 
action,  if  he  were  plaintiff  in  the  suit ;"  and  in  the  ease  of 
Bell  V.  Norton,  1  Ala.  413,  held  that  a  defendant  cannot  set- 
off to  the  plaintiff's  action  a  demand  which  he  is  not  entitled 
to  sue  on  in  his  own  name. 

In  the  case  of  Smith  v.  Taylor,  9  Ala.  633,  it  is  held  that  a 
set-off  cannot  be  made  unless  the  party  could  maintain  an 
action  upon  it  in  his  oion  name,  against  the  opposite  party. 
Also,  see  Bowen  v.  Snell,  use  <fec.,  11  Ala.  379. 

I  do  not  conceive  that  this  doctrine  is  overturned  by  the 
provisions  of  the  Code,  but  that  the  principle  is  still  appli- 
cable, and  in  all  cases  where  a  suit  may  be  brought  in  the 
name  of  the  plaintiff  under  those  provisions,  in  aU  such 


262  ALABAMA. 


Tully  V.  Dimn. 


cases  covered  by  the  above  recited  terms  of  §  2240  of  the 
Code,  a  defendant  may  plead  the  same  as  a  set-off. 
§§  2129,  2240  and  2241,  must  be  construed  in  pari  materia, 
and  by  the  principle  long  established  by  the  court,  that 
where  a  defendant  cannot  sue  on  a  demand  in  his  own  name,  he 
cannot  plead  it  as  a  set-off'. 


TULLY  vs.  DUNN. 

[action  of  assumpsit  fob  use  and  occupation.] 

1.  Lease;  when  assumpsit  for  use  and  occupation  will  lie. — Where  a  tenant 
for  a  term,  under  an  agreement,  has  once  entered  upon  the  demised 
premises  and  become  vested  with  the  term,  a  recovery  of  the  rent  for 
the  entire  term  may  be  had,  without  any  other  proof  of  use  and  occu- 
pation, than  such  entry  by  him,  although  it  may  appear  that  he  after- 
wards quited  the  premises  long  before  his  term  expired. 

2.  Same. — Where  the  tenant  has  not  entered  into  possession  at  all  under 
the  lease  or  agreement,  either  in  person  or  by  on  under-tenant  or  agent, 
assumpsit  for  use  and  occupation  will  not  lie,  but  the  remedy,  generally, 
is  upon  the  lease  or  agreement. 

8.  Same}  landlord  and  tenant. — If  the  tenant  commits  a  breach  of  the 
contract  by  his  failure  to  enter  upon  its  performance,  the  landlord  may 
let  the  premises  be  idle  and  recover  rent  for  the  whole  term,  or  he  may 
put  an  end  to  the  contract  of  lease,  by  entry.  In  the  latter  event,  the 
tenant  is  not  thereby  released  from  liability  for  such  damages,  as  may 
have  been  sustained  by  the  breach  of  his  contract. 

Appeal  from  the  Circuit  Court  of  Dallas. 
Tried  before  Hon.  John  Moore. 

This  action  was  brought  by  the  appellee  against  the 
appellant,  and  was  commenced  on  the  25th  October,  1859. 
The  complaint  was  as  follows  :  "  Plaintiff  claims  of  the 
defendant,  three  hundred  and  fifty  dollars,  due  by  promis- 
sory note,  made  by  her  on  the  29th  day  of  June,  1858,  and 
payable  on  the  first  day  of  May,  1859,  with  interest  thereon  ; 
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and  also  the  further  sum  of  three  hundred  and  fifty  dollars, 
due  by  promissory  note,  made  by  defendants,  on  the  29th 
day  of  June,  1858,  and  payable  on  the  first  day  of  Febru- 
ary, 1859,  with  interest  thereon,  and  plaintiff  claims  of  the 
defendant,  seven  hundred  dollars,  due  by  account  for  the 
rent  of  a  house,  to- wit :  for  the  year  1858,  and  1859,  and 
before  the  commencement  of  this  suit."  The  notes  sued 
on,  were  given  for  the  rent  of  a  store  in  the  city  of  Mobile, 
for  the  term  of  one  year.  The  facts  upon  which  the  case 
turned  are  sufliciently  stated  in  the  opinion  of  the  court. 
Judgment  was  rendered  against  the  defendant  at  the  fall 
term,  1866,  for  three  hundred  and  twenty-four  dollars,  and 
costs. 

Pettus  &  Dawson  and  Alex.  White,  for  appellant. 
John  T.  Morgan,  contra. 

JUDGE,  J. — It  is  sufficiently  shown  by  the  evidence, 
that  there  was  a  contract  between  the  parties  for  the  lease 
of  the  premises  for  a  specified  term.  It  is  equally  clear, 
that  the  appellant  never  went  into  possession  of  the  de- 
mised premises,  under  the  lease  or  agreement,  either  per- 
sonally, or  by  an  agent,  or  under-tenant ;  and  this  presents 
the  question,  whether,  in  such  case,  the  action  of  assump- 
sit, on  the  common  count  for  use  and  occupation,  can  be 
maintained  ;  for  it  was  under  this  count  alone,  that  the  ap- 
pellee obtained  a  recovery  in  the  court  below. 

We  held  in  Crommelin  v.  Thiess  &  Co.,  31  Ala.  412,  on 
the  authority  of  Addison  on  Contracts,  that  "  an  actual 
occupation  is  not  necessary  to  sustain  the  action  which  the 
lessee,  (that  is,  a  tenant  for  a  term  under  an  agreement,) 
has  entered  and  taken  possession,  and  the  term  has  become 
vested  in  him,  as  he  "  holds"  within  the  words  of  the  statute, 
(Code,  §  2206,)  although  he  does  not  occupy;"  for  as 
against  such  a  tenant,  who  has  once  entered,  and  become 
vested  with  the  term,  a  recovery  of  the  rent  for  the  entire 
term  may  be  had,  without  any  other  proof  of  use  and  oc- 
cupation than  such  entry  by  him,  although  it  may  appear 
that  he  afterwards  quitted  the  premises  long  before  his 
term  expired." — Addison   on  Contracts,  371,  and  note  i, 
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referring  to  Baker  v.  Holtpqff'el,  4  Taunton,  45,  and  other 
cases ;  see  also,  Schuisler  &  Donnell  v.  Ames,  16  Ala* 
73. 

But  a  continued  actual  possession,  for  any  length  of  time, 
is  not  necessary  to  vest  such  a  tenant  with  the  term.  In 
New  York  it  has  been  held,  that  taking  the  key,  and  enter- 
ing into  the  premises  without  a  continued  actual  possession, 
would  be  a  sufficient  use  and  occupation  to  enable  the 
plaintiff  to  recover. — Little  v.  Martin,  3  Wendell,  219. 

While  such  is  the  law  where  there  has  been  an  entry  by 
the  tenant,  and  a  vesting  in  him  of  the  term,  the  rule  is 
different  where  the  tenant  has  not  entered  into  possession  at 
all,  under  the  lease  or  agreement,  either  in  person,  or  by 
an  under-tenant  or  agent.  In  such  case,  assumpsit  for  use 
and  occupation  will  not  lie,  but  the  remedy,  generally,  is 
upon  the  lease  or  agreement. —  Wood  v.  Wilcox,  1  Denio> 
37  ;  Beach  v.  Gray,  2  Denio,  84  ;  Cresioell  v.  Crane,  7  Bar- 
ber Sup.  Court,  191.  It  follows  that  the  ruling  of  the  cir- 
cuit court,  in  conflict  with  this  view,  is  erroneous. 

The  evidence  as  disclosed  by  the  record,  showed  a  breach 
of  the  contract  on  the  part  of  the  appellant ;  to  what  ex- 
tent the  appellee  sustained  loss  or  damage  thereby,  would 
be  a  question  for  the  determination  of  a  jury,  in  an  appro- 
priate action.  The  appellant  having  committed  a  breach 
of  the  contract,  by  a  failure  to  enter  upon  its  performance, 
the  appellee  was  not  bound  to  suffer  the  premises  to  remain 
vacant  during  the  term.  In  such  case,  the  landlord  may 
let  the  premises  lie  idle  and  recover  rent  for  the  whole  term, 
or  he  may  put  an  end  to  the  contract  of  lease  by  entry. 
In  the  latter  event,  the  tenant  is  not  thereby  released  from 
liability  for  such  damages  as  may  have  been  sustained  by 
the  breach  of  his  contract. — Schuisler  dc  Donnell  v.  Ames, 
16  Ala.  73.  But  when,  in  such  case,  the  landlord  has  ter- 
minated the  contract  by  an  entry,  whether  he  could  sue 
upon  the  contract  as  for  a  breach  of  promise,  or  whether 
his  action  should  be  a  case  as  for  a  breach  of  duty,  (the 
tenant  never  having  held  so  as  to  sustain  an  action  for  use 
and  occupation,)  we  need  not  now  determine. 

The  conclusion  attained  by  us  as  to  the  main  question 
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involved,  renders  it  unneccessary  to   consider   any  other 
question  presented  by  the  record. 
Judgment  reve?*sed  and  cause  remanded. 


Byrd,  J.,  not  sitting. 


RANDOLPH  vs.  SHARPE. 

[BEEACa   OF    COVENANT.] 


1.  Complaint  contains  substantial  cause  of  action. — Complaint  in  this  case, 
(set  out  in  statement, )  contains  a  substantial  cause  of  action,  and  is 
good  after  judgment  by  default. 

2.  Judgment  by  default;  effect  of  on  Code  complaint. — The  effect  of  a  judg- 
ment by  default  on  a  Code  complaint  is,  that  it  is  to  be  taken  as  an  ad- 
mission of  all  the  facts  necessary  to  sustain  the  cause  of  action  ;  and 
that  the  only  question  which  is  open  on  the  execution  of  the  writ  of 
inquiry,  is  the  quantum  of  damages. 

3.  Evidence;  xchat  admissible  in  mitigation  of  damages. — The  complaint 
describes  two  subdivisions  of  land  not  conveyed  by  the  deed  from  ap- 
pellant to  appellee  ;  and  a  proper  transcript  of  said  deed,  without  proof 
of  execution,  (Code,  Art.  Ill,  Gh.  1,  Tit.  1,  p.  2, )  was  admissible  to  lay 
a  predicate,  to  show  by  proof,  that  a  part  of  the  four  40  acre  subdivis- 
ions surveyed,  and  ran  around,  and  marked  off  by  the  witness  who 
proved  the  value  of  the  timber  thereon,  was  not  conveyed  by  the  deed 
from  appellant  to  appellee  ;  and  thereby  to  mitigate  the  damages. 

4.  Same  ;  what  not  admissible. — But  such  transcript  would  not  be  admis- 
sible to  prove  the  purchase-money  paid  for  said  timber,  as  that  was 
already  established  by  the  complaint. 

5.  Same:  what  not  admissible. — A  defective  conveyance  from  oneH.  to  M. 
J.  &  M.,  for  the  timber  in  question,  and  upon  which  they  established 
their  claim  against  appellee,  not  admissible  evidence  for  appellant. 

6.  Eviction  ;  in  this  case  not  necessary  to  recovery. — Under  the  covenant 
set  out  in  the  complaint,  the  right  of  appellee  to  recover  for  a  breach 
of  it,  did  not  depend  on  his  being  deprived  of  the  possession,  and  en- 
joyment of  the  timber. 

7.  Damages;  measure  of. — The  measure  of  damages,  the  value  of  the 
timber  to  which  M.  J.  &  M.  established  their  claim,  taking  locality  into 
consideration,  with  interest  from  commencement  of  suit. 

17 
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This  was  an  action  for  breach  of  covenant  by  appellee 
against  appellant ;  tried  at  February  term,  1867,  of  the 
City  Court  of  Montgomery,  before  Hon.  "J}.  M.  Arrington. 

The  complaint  in  this  case  is  in  the  words  following,  to- 
wit :  "  Keuben  W.  Sharpe,  plaintiff,  vs.  Benjamin  F.  Ean- 
dolph,  defendant." 

The  plaintiff  claims  of  the  defendant  twenty  thousand 
dollars  damages,  for  the  breach  of  a  covenant  entered  into 
by  him  on  the  8th  September,  1860,  in  substance  as  follows : 
The  said  defendant  and  his  wife  Anna  P.  Randolph,  in  con- 
sideration of  the  sum  of  seven  thousand  two  hundred  dol- 
lars, to  them  paid  by  said  plaintiff,  bargained,  granted,  and 
sold  to  said  plaintiff,  the  following  lands,  lying  in  the  county 
of  Butler,  in  the  State  of  Alabama,  and  known  and  de- 
scribed as,  (here  follows  the  description  of  the  land  by 
numbers,)  all  in  section  twenty-one,  township  nine,  and 
range  fourteen  ;  together  with  a  four  horse  wagon,  a  log 
wagon  and  four  oxen  ;  and  in  consideration  of  said  sum  of 
money  so  paid  by  said  plaintiff,  amongst  other  things,  the 
defendant  in  said  instrument  conveying  said  lands  as  afore- 
said, covenanted,  that  in  case  a  claim  to  any  of  the  timber 
on  said  lands  should  be  established  by  Milner,  Jones  & 
Milner,  he,  the  said  defendant,  would  furnish  to  said  plain- 
tiff an  equal  amount  of  timber  in  value,  taking  into  consid- 
eration its  proximity  to  a  mill  on  said  lands ;  and  said 
plaintiff  avers,  that  the  said  Milner,  Jones  &  Milner,  es- 
tablished a  claim  to  the  timber  on  one  hundred  and  sixty 
acres  of  said  land,  which  said  timber  was  worth  twenty 
thousand  dollars  ;  and  that  the  said  Randolph,  the  defend- 
ant, although  often  requested,  has  not  furnished  to  said 
plaintiff  an  equal  amount  of  timber  in  value,  taking  into 
consideration  its  proximity  to  said  mill  on  said  lands,  nor 
paid  the  plaintiff  anything  for  the  timber  to  which  said 
claim  was  established." 

At  the  fall  term,  1862,  a  judgment  by  default,  vnth  a  writ 
of  inquiry,  was  awarded  to  the  plaintiff.  A  motion  by  de- 
fendant afterwards  to  set  aside  the  judgment  by  default, 
was  overruled. 

The  writ  of  inquiry  was  executed  at  the   March  term. 
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1867,  when  the  jury  assessed  the  damages  of  the  plaintiff 
at  $2,050  00  dollars. 

On  the  execution  of  the  writ  of  inquiry,  the  plaintiff  in- 
troduced evidence  to  show  the  value  of  the  timber,  and 
that  it  was  on  the  land  described  in  the  complaint,  and 
rested. 

The  defendant,  to  show  the  nature  of  the  claim  to  the 
timber  alleged  to  have  been  established  by  M.  J.  &  M., 
offered  to  read  what  purported  to  be  a  deed  from  Mrs.  H. 
to  them  for  the  said  timber,  which  was  invalid  for  want  of 
due  execution — overruled,  and  defendant  excepted. 

The  defendant,  for  the  purpose  of  showing  that  a  portion 
of  the  land  described  in  the  complaint,  and  to  which,  as  it 
was  alleged,  the  claim  to  timber  had  been  established  by 
M.  J.  &  M.,  had  not  been  conveyed  by  appellant  to  appellee, 
offered  in  evidence  a  duly  certified  transcript  of  the  deed 
from  appellant  and  wife  to  appellee  ;  this  the  court  over- 
ruled, and  defendant  excepted. 

Defendant  also  offered  the  same  certified  transcript  of 
said  deed  for  the  purpose  of  showing  the  purchase-money 
paid  by  appellee  to  appellant  for  the  same  ;  this  the  court 
refused,  and  defendant  excepted. 

The  court  charged  the  jury  :  That  the  measure  of  dam- 
ages was  the  value  of  the  timber  upon  the  160  acres  of 
land  to  which  the  said  M.  J.  &  M.  had  established  a  claim, 
taking  into  consideration  its  proximity  to  a  mill  on  the  lands 
mentioned  in  the  complaint,  with  interest  on  that  value  from 
the  time  when  this  suit  was  commenced ;  to  this  charge 
the  defendant  excepted. 

Defendant  requested  the  court  to  charge :  That  the 
plaintiff  can  recover  nothing  more  than  nominal  damages, 
unless  he  proved  that  he  has  been  deprived  of  the  posses- 
sion and  enjoyment  of  the  timber  ;  this  the  court  refused, 
and  defendant  excepted. 

There  was  a  motion  in  arrest  of  judgment,  founded  on 
the  insufficiency  of  the  complaint,  which  was  overruled. 

The  other  facts  of  the  case  will  sufficiently  appear  from 
the  opinion  of  the  court. 

Both  parties  severally  presented  an  application  for  a 
rehearing.     These  are  noticed  in  the  opinion. 
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Martin  &  Sayre,  and  Elmore  &  Keyes,  for  appellant. 
The  mation  in  arrest  of  judgment  should  have  been  granted. 
The  rule  in  pleading  is  that  the  legal  intendment  of  the 
pleading  shall  always  be  most  strongly  against  the  pleader. 

1.  The  complaint  was  defective.  It  should  have  averred 
that  the  "  claim  to  the  timber  by  Milner,  Jones  &  Milner, 
had  been  legally  established  ;  or 

2.  It  should  have  averred  the  manner  in  which  the  claim 
had  been  established ;  and  that  manner  must  have  been 
one  which  the  court  could  judicially  determine  to  be  a 
legal  one. 

3.  It  should  have  averred,  that  the  claim  which  was 
established  was  the  one  covenanted  against ;  and  unless  it 
so  avers,  the  legal  intendment  is,  that  it  was  not  the  same. 

4.  It  should  have  set  forth  hoiv  the  plaintiff  was  damni- 
fied ;  as,  that  he  lost  the  timber  ;  or  was  compelled  to  pay 
for  it ;  or  some  other  manner  in  which  he  was  damnified. 

5.  As  to  the  breach ;  it  must  be  stated  according  to  the 
nature  of  the  stipulations,  the  subject  matter,  import,  and 
effect  of  the  contract ;  if  assigned  in  the  words  of  the  con- 
tract, and  these  are  too  general,  it  will  not  be  sufficient. 

If  the  allegations  vary  from  the  sense  and  substance  of 
the  contract,  or  the  intention  of  the  parties,  as  shown  by 
the  contract,  it  is  insufficient. 

In  support  of  these  propositions,  1  Chitty's  P.  335, 367-8 ; 
Marston  v.  Hohhs,  2  Mass.  433;  Story  on  Cont.  §  634  ;  3  Bibb, 
333  ;  2  Johnson,  1 ;  3  Saunders,  182  ;  Wheaton's  Selwyn, 
472  ;  Story  on  C.  (4th  Edition,)  §  641,  634-6  ;  1  Douglass 
72,  382  ;  3  Camp.  74 ;  5  Maule  &  Selwyn,  379 ;  1  Bros.  &  Pul- 
ler ;  2  ib.  ;  1  Shower,  321 ;  5  Ala.  576;  ib.  161-2 ;  2  Saun- 
ders, 411,  177 ;  1  Henry  Black,  34 ;  Cowper  9  ;  4  Taunton, 
593 ;  2  Maule  k  Selwyn,  363  ;  9  Wheaton,  720 ;  8  Mass. 
276  ;  3  Burrows,  1727  ;  1  McCord,  111 ;  2  Hill,  So.  Ca.  589  ; 
3  W.  &  Sarg.  407 ;  3  Penn.  462  ;  1  Ala.  502 ;  11  Ala. 
783  ;  7  Watts,  323. 

The  covenant  in  this  case  was  one  for  quiet  enjoyment  of 
the  land,  or  the  title  to  the  timber ;  or  against  incumbran- 
ces ;  and  in  all  such  cases,  the  complaint  must  show  an 
eviction,  or  entry,  or  a  disturbance  by  lawful  authority,  or 
title;  or  something  "ouivalent. — Wheaton's  Selwyn,  489-90. 
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Eawle  on  Titles,  l47, 148-9,  199,  238,  266-7  ;  2  Dow.  &  Ey. 
138 ;  3  Gilraan,  180 ;  1  Mass.  460 ;  4  Mass.  408. 

The  covenant  in  this  case  was  against  the  establishment 
in  future,  of  a  daim  then  existing,  not  of  a  claim  or  any 
claim  that  might  arise  in  the  future ;  and  it  should,  there- 
fore, have  been  averred,  that  the  claim  established  by  Mil- 
ner,  Jones  &  Milner,  was  a  claim  existing  when  the  con- 
tract was  made;  or,  that  it  was  the  claim  covenanted 
against.— Selwyn's  (Wheaton's,)  473,  490 ;  2  Saunders,  177  ; 
1  Henry  Black,  34  ;  1  Chitty's  P.  335,  368 ;  Rawle  on  T. 
187-8-9  ;  2  ib.  N.  Y.  105  ;  7  Barr.  185,  205-6 ;  4  Wheaton, 
86  ;  7  Greenleaf,  169. 

GoLDTHWAiTE,  RiCE  &  Semple,  contra. 

1.  "It  is  a  general  rule  that  ambiguous  words  in  a  cove- 
nant are  to  be  taken  most  strongly  against  the  covenantor.'' 
1  Barn.  &  Ores.  29 ;  8  Ala.  59. 

2.  There  is  a  settled  distinction  between  a  covenant  to 
indemnify  against  all  persons,  and  one  against  the  acts  of  a 
specified  or  named  person.  The  former  is  a  covenant  to  in- 
demnify only  against  laioful  title.  The  latter  is  a  covenant 
to  indemnify  against  the  unlawful,  as  well  as  lawful  disturb- 
ance, or  claim  of  the  specified,  or  named  person. — 5  Maule 
&  S.  375  ;  Cro.  Eliz.  212;  1  Barn.  &  Cress.  29 ;  9  Ala.  252  ; 
4  Cowen,  340,  and  cases  there  cited. 

The  very  object  of  the  covenant  sued  on  in  this  case, 
was  to  protect  Sharpe  against  the  claim  of  M.  J.  &  M., 
which  the  instrument  shows,  was  a  claim  known  to  both 
parties;  and  the  entire  risk  and  expense,  of  which  the 
covenantor  took  upon  himself.  The  covenantor  insured 
against  this  claim,  well  known  to  himself,  and  relieved 
Sharpe  from  the  trouble,  hardship,  or  risk,  of  trying  the 
validity  of  that  claim. 

The  broad  and  sweeping  language  of  the  covenant  here 
sued  on,  renders  it  immaterial  how  the  claim  of  M.  J.  & 
M.  was  established ;  the  obligation  is  unqualified,  to  in- 
demnify, by  furnishing  an  equal  amount  in  value,  of  tim- 
ber, if  a  claim  was  established  by  them.    And  the  com- 
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plaint  alleges,  and  the  judgment  by  default  admits,  they 
did  establish  a  claim  to  the  timber  on  160  acres  of  land. 

If  the  mode  or  manner  in  which  the  claim  was  estab- 
lished could  have  been  made  material  to  be  stated  in  the 
complaint,  it  could  only  have  been  so  by  demurrer  to  the 
complaint.  The  complaint  is  clearly  good  after  verdict  and 
judgment— 1  Prince,  109 ;  1  Chitty's  P.  332,  et  seq.  "If 
after  verdict  we  can  collect  a  cause  of  action,  or  infer  that 
proof  must  have  been  given  at  the  trial  that  will  sup- 
port the  action,  and  the  judgment  must  be  sustained." 
4Bing.  66. 

Our  Code  is  stronger  than  the  English  law,  in  favor  of 
sustaining  judgments  against  matters  not  objected  to  prior 
to  the  rendition  of  judgment. — New  Code,  §  2811 ;  29  Ala. 
476. 

3.  After  judgment  by  default,  the  defendant  had  no  right 
to  adduce  any  evidence  which  tended  to  contradict  or 
vary  the  admission  of  facts  involved  in  that  judgment ;  nor 
to  adduce  any  evidence,  or  any  matter  whatever,  except 
only,  upon  the  mere  question  of  the  amount  of  damages. 
Lwing  V.  Feck,  17  Ala.  339. 

On  the  application  for  a  re-hearing,  an  elaborate  argu- 
ment was  presented  by  the  counsel  for  appellants,  insist- 
ing upon  the  position  that  the  complaint  in  this  case  does 
not  contain  "a  substantial  cause  of  action";  and  combat- 
ting that  part  of  the  opinion  of  the  court  in  which  it  is 
said,  "the  system  of  pleading  established  by  the  Code,  is 
more  a  mere  statement  of  legal  conclusions,  than  of  the 
facts  which  constitute  the  cause  of  action,  or  the  defense 
thereto";  but  as  the  court  determined  to  adhere  to  their 
conclusion  as  at  first  delivered,  it  is  not  thought  necessary 
to  incorporate  these  arguments  into  this  report,  as  they  are 
very  long,  and  cannot  well  be  abridged,  so  as  to  preserve 
their  force. 

BYRD,  J.— 1.  By  §  2405  of  the  Code  of  1853,  "no  judg- 
ment can  be  arrested,  annulled,  or  set  aside  for  any  matter 
not  previously  objected  to,  if  the  complaint  contain  a  sub- 
stantial cause  of  action."  In  this  case  the  counsel  for  ap- 
pellant have  argued  at  some  length,  and  with  great  force, 
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the  defectiveness  of  the  complaint.  But  under  the  pro- 
visions of  the  Code,  we  have  come  to  the  conclusion  that 
the  complaint  contains  a' substantial  cause  of  action,  and  is 
good  after  judgment  by  default,  under  the  above  recited 
section  of  the  Code.  It  is  therefore  unnecessary  to  decide 
whether  a  demurrer  could  have  been  sustained  to  the  com- 
plaint, upon  the  grounds  taken  in  the  brief  of  counsel. 

2.  The  system  of  pleading  established  by  the  Code  is 
more  a  mere  statement  of  legal  conclusions,  than  of  the 
facts  which  constitute  the  cause  of  action,  or  the  defense 
thereto.  What  is  the  effect  of  a  judgment  by  default  on  a 
Code  complaint  ?  Is  it  to  be  taken  as  an  admission  of  all 
the  facts  necessary  to  sustain  the  cause  of  action  ?  I  think 
so.  The  only  question  which  is  open  on  the  execution  of 
a  writ  of  inquiry,  is  the  quantum  of  damages. — Sterretfs 
ExWs,  V.  Raster,  37  Ala.  369. 

Matters  in  mitigation  or  aggravation  thereof,  are  admis- 
sible in  evidence.  And  what  matters  are  in  mitigation, 
and  may  be  considered  by  the  jury,  frequently  present 
questions  of  great  nicety.  It  is  said  in  some  cases,  that  it 
is  not  competent  to  show  a  state  of  facts  which  is  incon- 
sistent with  the  plaintiff's  right  to  recover  at  all,  even  al- 
though it  would  be  in  mitigation  of  damages. 

It  is  averred  in  the  complaint  that  "Milner,  Jones  &  Mil- 
ner,  established  a  claim  to  the  timber  on  one  hundred  and 
sixty  acres  of  said  land,"  and  it  is  averred  that  appellant 
"covenanted,  that  in  case  a  claim  to  any  of  the  timber  on  said 
land  should  be  established  by  Milner,  Jones  &  Milner,  ap- 
pellant would  furnish  to  appellee  an  equal  amount  of  tim- 
ber in  value,  taking  into  consideration  its  proximity  to  a 
mill  on  said  lands,"  and  that  appellant,  "although  often 
requested,  has  not  furnished  an  equal  amount  of  timber  in 
value,  taking  into  consideration  its  proximity  to  said  mill 
on  said  lands."  The  judgment  by  default,  is  conclusive  on 
appellant,  as  to  the  establishment  of  the  claim,  but  the 
complaint  does  not  show  whether  it  was  established  before 
or  after  the  covenant  was  made ;  yet  after  judgment  by 
default,  it  will  be  presumed  to  have  been  after  the  covenant 
was  entered  into,  unless  it  might  be  shown  to  have  been 
before  in  mitigation  of  damages. 
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The  bill  of  exceptions  does  not  purport  to  set  out  all  the 
evidence,  and  such  as  is  set  out,  does  not  show  that  the 
claim  was  established  before  the  covenant  was  made. 

3.  As  to  the  questions  made  on  the  evidence  offered  and 
excluded,  if  admissible,  (and  it  was  in  mitigation  of  dam- 
ages,) the  court  erred  in  excluding  it. 

It  seems  that  appellant  offered  the  original  deed  of  Mrs. 
Hamil,  with  the  endorsements  made  by  the  judge  of  pro- 
bate. If  slie  executed  it  in  presence  of  two  witnesses,  it 
was  not  so  attested. — Code,  §  1282.  Nor  is  the  deed  valid 
under  the  provisions  of  the  act  of  the  8th  February,  1868. 
Bevised  Code,  1552.  It  was,  therefore,  inoperative,  and 
was  not  admissible  in  evidence  for  the  purpose  indicated 
in  the  bill  of  exceptions.— Code  of  1853,  §§  1280,  1275, 
1281.  But  the  transcript  of  the  deed  from  appellant  to 
appellee  was  clearly  admissible  without  proof  of  execution, 
under  the  provisions  of  the  Code,  Art.  Ill,  Ch.  1,  Tit.  1, 
Pt.  2. 

It  was  also  admissible  to  show  the  extent  of  the  covenant 
in  mitigation  of  damages.  The  complaint  was  that  "Mil- 
ner,  Jones  &  Milner,  established  a  claim  to  the  timber  on 
one  hundred  and  sixty  acres  of  said  land,"  and  thereby 
authorized  the  appellee  to  recover  for  all  timber  thereon, 
while  the  deed  covenants  against  "a  claim  to  some  of  the 
timber  on  a  portion  of  said  land."  It  was  clearly  compe- 
tent for  the  appellant  to  mitigate  the  damages  by  showing 
that  his  covenant  did  not  extend  to  all  the  timber  on  a  por- 
tion of  the  land,  but  to  some  of  it,  and  what  portion  of  it. 
The  deed  was  therefore  admissible  as  a  link  in  the  chain  of 
evidence ;  but  as  it  was  not  offered  for  this  purpose,  the 
court  did  not  err  in  excluding  it. —  Thompson  v.  Drake, 
32  Ala.  99. 

The  complaint  describes  two  sub-divisions  not  conveyed 
in  the  deed ;  and  it  was  admissible  to  lay  a  predicate  to 
show  by  proof  that  a  part  of  the  four  forty  acre  subdivis- 
ions surveyed  and  ran  around  and  marked  off  by  the  wit- 
ness, who  proved  the  value  of  the  timber  thereon,  was  not 
conveyed  by  the  deed  from  appellant  to  appellee,  and 
thereby  mitigate  the  damages. — 37  Ala.  369.  The  deed 
was  admissible  for  the  purpose  for  which  it  was  offered  in 
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the  first  instance,  as  shown  in  the  bill  of  exceptions  ;  but 
not  in  the  second,  "for  proving  the  purchase-money  paid 
for  said  timber."  The  complaint  showed  that  fact  as 
clearly  as  the  deed,  and  it  is  not  error  to  exclude  evidence, 
to  prove  a  fact  admitted  by  the  pleading  of  the  party 
against  whom  it  is  offered. — Alabama  and  Mississippi  Rail- 
road Compang  v.  Sanford  &  Reid,  36  Ala.  703.  And  as  the 
offers  to  introduce  the  deed  were  distinct  and  separate,  the 
court  erred  in  not  admitting  it  for  the  purpose  for  which  it 
was  first  offered.  There  is  an  ambiguity  in  the  last  clause 
of  the  deed  as  copied  into  the  record,  to  which  the  atten- 
tion of  the  parties  should  be  directed.  If  it  is  truly  copied, 
it  presents  a  question  of  some  difficulty,  which  it  is  not  now 
necessary  to  decide. 

4.  The  charges  given  by  the  court  were  as  favorable  to 
appellant  as  the  law  and  facts  authorized,  and  we  perceive 
no  error  in  the  charges  refused  by  the  court. 

Under  the  covenant  set  out  in  the  complaint,  the  right 
of  appellee  to  recover  for  a  breach  of  it,  did  not  depend 
on  his  being  deprived  of  the  possession  and  enjoyment  of 
the  timber.  He  may  have  sold  it  all  and  delivered  it  to 
the  purchaser  ;  yet,  Milner,  Jones  &  Milner,  might  have 
established  their  claim  to  it  and  recovered  the  value  of  it 
from  appellee ;  if  so,  appellant  would  be  liable  on  the 
covenant.  What  would  have  amounted  to  such  an  estab- 
lishment of  the  claim  and  breach  of  the  covenant,  as  would 
have  rendered  appellant  liable,  are  questions  not  arising 
on  this  record — they  are  closed  against  appellant  by  the 
judgment  by  default. — Sterreifs  Ex'Vs,  v.  Raster,  supra, 
17  Ala.  339. 

This  disposes  of  all  the  charges  asked  and  refused,  ex- 
cept the  last,  which  was  properly  refused  upon  the  evi- 
dence set  out  in  the  bill  of  exceptions. 

For  the  error  pointed  out,  the  judgment  on  the  verdict 
on  the  execution  of  the  writ  of  inquiry  is  reversed,  and 
the  cause  remanded. 

BYRD,  J. — 1.  Both  parties  have  severally  made  an  appli- 
cation for  a  re-hearing.  The  counsel  for  appellee  insist  that 
the  court  below  did  not  err  in  the  respect  pointed  out  in  the 
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opinion  heretofore  delivered.  After  a  careful  reconsidera- 
tion of  that  matter,  we  are  confirmed  in  the  correctness  of 
the  conclusion  attained  thereon,  and  adhere  thereto. 

2.  The  counsel  for  appellant  insist  on  two  grounds  for  a 
re-hearing :  1st.  That  the  complaint  does  not  set  forth  a 
substantial  cause  of  action.  This  point  is  pressed  upon 
the  consideration  of  the  court  with  great  earnestness  and 
ability.  But  we  conceive  that  under  the  provisions  of  the 
Code,  the  complaint  is  sufficient  after  judgment  by  default, 
and  when  no  objection  was  taken  to  it  in  the  court  below. 
Section 2811,  (2405)  of  the  Code  applies  to  all  judgments,  and 
is  more  comprehensive  than  any  provision  of  the  English 
statutes  of  jeofails.  And  we  can  see  no  distinction  to  be 
taken  between  a  judgment  by  default,  after  verdict  on  writ 
of  inquiry,  and  a  judgment  on  verdict  on  issue  joined,  in 
this  respect.  We  feel  constrained  to  adhere,  therefore,  to 
the  conclusion  of  the  former  opinion  on  this  question. 

2.  That  the  deed  of  Mrs.  Hamil  was  admissible  for  the 
purpose  indicated  in  the  bill  of  exceptions.  We  might 
have  put  the  rejection  of  that  instrument  as  evidence  by 
the  court,  on  the  ground  that  it  was  not  attested  and  pro- 
ven in  the  form  required  by  the  Code  to  entitle  a  party  to 
use  a  transcript  of  it  as  evidence.  But  we  preferred  to  put 
it  on  the  higher  ground  that  the  deed  was  inoperative  and 
void,  and  being  so,  it  was  incompetent,  as  it  showed  "a 
state  of  facts  inconsistent  with  the  plaintilFs  right  to  re- 
cover at  all."— 37  Ala.  369. 

For,  as  is  alleged,  if  the  right  of  Milner,  Jones  &  Mil- 
ner  was  alone  founded  on  that  deed,  they  clearly  had  no 
right  to  a  recovery  against  appellee  for  any  timber  on  the 
land  conveyed  by  appellant.  If  the  affidavit  of  appellant, 
made  to  procure  the  vacation  of  the  judgment  by  default,  had 
set  out  the  fact — if  it  is  one — that  the  claim  of  Milner,  Jones  & 
Milner  to  the  timber  on  the  land  conveyed  by  appellant  to  ap- 
pellee, was  founded  on  the  deed  of  Mrs.  Hamil  only,  and  that 
such  claim  had  never  been  legally  ascertained,  it  is  proba- 
ble that  the  court  below  would  have  set  aside  the  judgment 
by  default,  on  terms.  But  the  affidavit  is  so  general,  that 
the  court  might,  without  any  violation  of  the  rules  which 
ought  to  govern  the  exercise  of  judicial  discretion,  properly 
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have  refused  to  do  so.     This  is  a  matter  solely  within  the  dis- 
cretion of  the  court  below,  and  not  reviseable  here.     Nor 
do  we  intend  to  make  any  intimation  which  will  interfere 
with  the  exclusive  right  of  the  court  below  in  this  matter. 
Both  applications  refused. 


MARTIN  vs.  HILL. 

[action    fob   bent — RECOTTPMENT.  ] 


1.  Evidence;  specific  objection  to  part,  whennot  good. — Where  objection  is 
made  to  an  entire  piece  of  evidence,  on  Bpecific  ground,  and  any  part 
of  such  evidence  is  admissible  for  any  purpose,  although  the  evidence 
objected  to  may  not  be  competent  to  prove  the  matters  specified,  the 
objection  will  be  overruled. 

2.  Damages;  measure  of . — Where  a  lessor  contracts  to  make  certain  re- 
pairs,  what  it  would  cost  the  lessee  to  make  or  have  such  repairs  made, 
is  not  the  only  measure  of  damages  for  a  breach  of  the  contract. 

3.  Charge  ;  to  he  given  must  he  applicahle  to  the  evidence. — The  court  may 
properly  refuse  to  give  a  charge,  which  is  not  a  correct  legal  proposition, 
applicable  to  the  evidence. 

4.  Recoupment;  damages  on ;  rule  of. — Any  damage  resulting  from  the 
breach  of  a  contract,  to  a  party  who  is  sued  upon  it,  may  be  recouped, 
and  such  damages  are  not  to  be  restricted  to  the  commencement  of  the 
suit,  but  to  the  time  of  trial. 

Appeal  from  the  City  Court  of  Montgomery. 
Tried  before  Hon.  T.  M.  Arrington. 

This  was  an  action  by  Martin  against  Hill  for  $200  rent 
of  a  house  in  the  city  of  Montgomery.  The  complaint 
alleges,  that  defendant  rented  of  plaintiff  his  house  at  $800, 
for  the  year,  from  Ist  October,  1865  ;  and  that  this  sum 
was  due  for  the  first  quarter.  Defendant  pleaded  the  gen- 
eral issue,  and  among  other  pleas,  the  following  : 

"5th.  That  plaintiff  was  indebted  to  the  defendant  in 
the  further  sum  of  $500  for  the  breach  of  a  contract,  en- 
tered into  between  the  plaintiff  and  defendant  heretofore, 
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to-wit,  (fee,  by  which  defendant  rented  the  premises  of 
plain  tiflf,  (for  the  use  and  occupation  of  which  this  suit  is 
brought,)  by  which  the  plaintiff  agreed  to  repair  the  fences, 
and  building  thereon,  around  the  lot  rented  ;  and  defend- 
ant avers,  that  plaintiff  failed  for  an  unreasonable  time  to 
do  so,  by  which  defendant  was  damaged  to  the  extent  of 
five  hundred  dollars,"  &c. 

To  this  fifth  plea  there  was  a  demurrer,  and  the  demurrer 
was  overruled  by  the  court  below.  Issue  was  taken  on  the 
other  pleas. 

In  the  bill  of  exceptions,  it  is  stated  "that  defendant 
put  in  evidence  to  the  jury,  that  the  plaintiff,  at  the  time  of 
said  renting,  and  as  part  of  the  same  contract,  undertook 
to  repair  the  fencing  on  a  back  lot,  part  of  the  premises 
rented,  and  that  he  did  not  repair  the  same  until  May, 
1866,  as  aforesaid,  and  thereby  his  loss  was  great ;  that,  if 
said  last  named  lot  had  been  repaired  in  a  reasonable  time 
after  the  contract  was  made,  the  benefit  to  defendant  from 
raising  of  vegetables  thereon  for  the  time  of  the  renting, 
would  have  been  worth  one  half  the  whole  sum  to  be  paid 
for  the  premises." 

"The  plaintiff  objected  to  this  testimony,  as  to  the  injury 
sustained  as  incompetent,  because  the  defendant  could  not 
set-off  the  damages  sustained  from  the  breach  of  the  con- 
tract, by  the  plaintiff,  against  the  sum  sought  to  be  recov- 
ered of  him  for  rent ;  but  the  objection  was  overruled,  and 
plaintiff  excepted. 

"The  plaintiff  objected  to  the  same  testimony  as  proper 
or  competent  evidence  to  show  the  damages  sustained  by 
breach  of  the  contract,  because  the  proper  measure  of 
damages  therefor  was,  what  it  would  have  cost  to  have 
made  the  repairs  as  agreed  upon  by  plaintiff;  this  objec- 
tion was  also  overruled,  and  plaintiff  excepted." 

The  plaintiff  requested  the  court  to  charge  the  jury : 

1st.  That  the  defendant  cannot  set  up  as  a  defense  to 
this  action,  the  failure  of  the  plaintiff  to  repair  the  prem- 
ises. 

2d.  If  the  defendant  sets  up  a  defense,  the  failure  of  the 
plaintiff  to  repair  the  premises,  the  amount  which  he  should 
be  allowed  to  recover,  is  the  amount  that  it  would  have  ta- 
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ken  to  put  the  premises  in  repair,  according  to  his  agree- 
ment ;  and  this  is  to  be  estimated  according  to  the  evi- 
dence of  what  it  would  have  cost  to  make  such  repairs. 

3.  That  the  defendant  cannot  set  up  as  a  defense  to  this 
action,  any  damages  he  sustained  from  the  failure  of  the 
plaintiff  to  repair  the  premises,  except  such  as  he  sustained 
up  to  the  commencement  of  this  suit. 

These  charges  were  severally  refused,  and  to  each  refu- 
sal, plaintiff  excepted. 

The  jury  rendered  a  verdict  in  favor  of  the  defendant 
for  the  sum  of  106  38-100  dollars. 

The  rulings  in  relation  to  the  admission  of  testimony, 
and  the  refusals  to  charge  as  aforesaid,  were  assigned  for 
error. 

Elmore,  for  appellant. 
Watts  &  Troy,  contra. 

BYRD,  J. — 1.  The  bill  of  exceptions  recites  that  "this 
suit  was  to  recover  the  first  payment  of  two  hundred  dol- 
lars due  on  the  1st  day  of  January,  1866."  The  summons 
was  issued  on  the  14th  April,  1866.  From  the  evidence,  it 
appears  that  the  appellant  rented  to  the  appellee  a  house 
and  lot  from  the  first  day  of  October,  1865,  to  the  first  day 
of  October,  1866,  for  the  sum  of  eight  hundred  dollars,  pay- 
able quarterly.  It  would  seem,  therefore,  that  two  quar- 
ters rent  was  due  when  the  suit  was  brought.  There  were 
five  pleas,  and  the  appellant  took  issue  on  all  but  the  fifth, 
and  to  that  he  demurred,  but  did  not  specify  any  ground 
of  demurrer.  The  record  does  not  show  that  the  court 
passed  upon  this  demurrer,  nor  that  any  issue  was  taken 
on  the  plea.  The  judgment  entry  recites  that  the  jnry 
were  "sworn  to  well  and  truly  try  the  issue  joined." 

It  appears  that  the  appellee  "put  in  evidence  to  the  jury 
that  the  plaintiff,  at  the  time  of  said  renting,  and  as  a  part 
of  the  same  contract,  undertook  to  repair  the  fencing  on  a 
back  lot,  part  of  the  premises  rented,  and  that  he  did  not 
repair  the  same  until  May,  1866,  and  in  consequence  of 
this  failure  so  to  repair,  the  defendant  was  prevented  from 
planting  the  said  last  named  lot  in  vegetables  until  May» 
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1866,  as  aforesaid,  and  thereby  his  loss  was  great.  That 
if  the  said  last  named  lot  had  been  repaired  in  a  reasona- 
ble time  after  the  contract  was  made,  the  benefit  to  defend- 
ant from  raising  of  vegetables  thereon  for  the  time  of  the 
renting,  would  have  been  worth  one-half  of  the  whole  sum 
to  be  paid  for  the  premises." 

The  appellant  made  two  objections  "to  this  testimony  as 
to  the  injury  sustained  as  incompetent,"  and  specified  the 
grounds  of  his  objection.  If  any  part  of  the  testimony 
was  admissible  for  any  purpose,  the  court  did  not  err  in 
overruling  the  objections,  although  the  evidence  may  not 
have  been  competent  to  prove  the  matters  specified  by  the 
appellant.  He  should  have  asked  appropriate  instructions 
to  the  jury  upon  those  matters,  or  the  sufficiency  of  the 
evidence. — Brazier  (t  Go.  v.  Burt,  18  Ala.  201 ;  Cooh  & 
Scott  V.  Parham,  24  ib.  21  ;  McCreary  v.  Turk,  29  ib.  244  ; 
Adams  <&  Wife  v.  Adams,  ib.  433  ;  Jones  v.  Stearns,  28  ib.  677. 
We  held  at  this  term  in  the  case  of  Weaver  v.  Shropshire, 
upon  the  authorities  cited  in  the  opinion,  that  a  defendant, 
when  sued  on  a  contract,  might  recoup  or  set-off  the  dam- 
ages he  may  have  sustained  from  the  breach  of  the  con- 
tract on  the  part  of  the  plaintiff.  At  least,  such  is  the  legal 
result  of  the  decision  in  that  case. 

Hence,  a  part  of  the  evidence  objected  to  was  admissible 
as  tending  to  show  the  damages  sustained  by  a  breach  of 
the  contract,  and  as  the  objections  were  to  the  entire  evi- 
dence of  the  appellee,  and  a  part  of  it,  if  not  the  whole, 
was  admissible  for  the  purposes  indicated,  the  court  prop- 
erly overruled  them. — 27  Ala.  514 ;  English  v.  IFilson, 
34  Ala.  201. 

The  first  charge  asked  was  correctly  refused  upon  the 
doctrine  herein  before  announced. 

The  natural  and  proximate  damages  resulting  from  the 
breach  of  contract,  are  those  which  the  party  injured  is 
entitled  to  recover,  and  we  know  of  no  invariable  rule  by 
which  they  can  be  ascertained  in  all  cases  where  the  con- 
tract does  not  furnish  the  means  of  doing  so.  The  con- 
tract shown  by  the  evidence,  did  not  bind  or  authorize  the 
appellee  to  make  the  repairs,  and  what  it  would  have  cost 
either  party  to  make  them,  is  not  the  only  measure  of  dam- 
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ages  in  such  a  case. — Foicler  et  al.  v.  Armour,  24  Ala.  194  ; 
Green  v.  Linton,  7  Por.  183,  ib.  73  ;  Hill  v.  Bishop,  2  Ala. 
320 ;  Roudy  v.  The  3Jmjor,  6  ib.  828 ;  Hunter  v.  Waldron, 
7  ib.  793;  McLane  v.  Miller,  12  ib.  643  ;  Hatchett  v.  Gibson, 
13  ib.  587  ;  Jones  v.  Dyer,  16  ib.  221  ;  Ward  v.  Reynolds, 
32  Ala.  384  ;  Lecroy  v.  Wiggins,  31  ib.  13  ;  Chicago  dt  Rock 
Island  Railroad  Co.  v.  Ward,  16  111.  522  ;  Lawton  v.  Fitch- 
burg  Railroad  Co.,  8  Cushiug,  230. 

The  court  did  not  err  in  refusing  to  give  the  second  charge, 
as  it  was  not  a  correct  legal  proposition  applicable  to  the 
evidence  contained  in  the  record. — Hughes  v.  Parker,  1  Por. 
139;  McGehee  v.  Powell,  8  Ala.  828;  Milton  v.  Rowland, 
11  ib.  733  ;  Swift  v.  Fitzhurgh,  9  Por.  40. 

3.  As  to  the  third  and  last  charge,  we  are  satisfied,  upon 
the  weight  of  authority,  that  any  damage  resulting  from 
the  breach  of  a  contract  to  a  party  who  is  sued  upon  it, 
may  be  recouped,  and  that  such  damages  are  not  to  be 
restricted  to  the  commencement  of  the  suit,  but  to  the  time 
of  trial. — Foivler  et  al.  v.  Armour,  supra ;  Fail  &  Miles  v. 
McKee,  36  Ala.  68,  and  authorities  therein  cited,  p.  69  ; 
Davis  V.  Ayres,  9  Ala.  292  ;  Martin  v.  Everett,  11  ib.  375. 

Whether  any  damages  which  may  accrue  after  suit 
brought  can  be  plead  by  way  of  set-off  to  the  action,  is  not 
raised  in  this  case,  and  we  will  intimate  no  opinion  thereon  ; 
nor,  for  the  same  reason,  do  we  intimate  any  opinion  upon 
the  question,  whether  a  defendant  is  entitled  to  a  judgment 
for  any  excess  of  damages  over  the  amount  sought  to  be 
recovered  by  the  plaintiff,  when  such  damages  are  allowed 
by  way  of  recoupment.  These  questions  were  not  so  spe- 
cifically presented  to  the  court  below,  nor  by  the  assign- 
ments of  error,  as  to  authorize  us  to  decide  them. 

Affirmed. 
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ANDERSON,  Administrator,  vs.  McGOWAN,  et  al. 

[final  settlement  of  asministbatob's  accodnts,] 

1.  Executor ;  potver  to  sell  in  a  will,  a  personal  trust.  — Held,  upon  the 
authority  of  Perkins  v.  Lewis,  present  term,  that  after  property  of  a 
testator  has  been  allotted  among  the  devisees  and  legatees,  under  the 
first  article  of  the  will,  the  executor  alone  could  sell  it  under  the  other 
provisions  of  the  will,  and  that  such  power  of  sale  is  a  personal  tnist, 
and  does  not  attach  to  the  executorial  office. 

2.  Same;  influence  of  §  1339  Code,  as  to. — Section  1339  of  the  Code  affects 
only  a  devise  or  naked  power  to  executors  to  sell  land,  unaccompanied 
with  any  trust  personal  to  executors  ;  but  where  it  is  evident  from  the 
will,  that  a  personal  trust  is  created,  it  has  no  application. 

3.  Same  ;  personal  trust. — A  testator,  by  his  will,  confers  upon  his  execu- 
tor a  power  to  sell,  after  the  payment  of  debts,  and  after  an  allotment 
to  the  testator's  children  of  their  shares,  but  gives  no  power  to  sell  the 
shares  of  the  widow,  and  then  creates  the  executor,  in  legal  effect,  a 
trustee  to  loan  out  the  money,  and  directing  that  security  be  taken,  and 
that  the  trust  should  continue  until  his  children  should  become  of  age, 
or  marry.  The  administrator  cum  testamento  annexe,  under  the  supposed 
authority  of  the  will,  and  without  any  order  of  court,  and  without  set- 
ting apart  the  shares  as  provided  by  the  will,  sells  the  real  and  personal 
property  of  the  testator  : — held,  that  the  will  constitutes  a  personal  trust, 
which  the  executor  alone  could  execute,  without  the  intervention  of  a 
court  of  equity,  or  some  statutory  regulation  ;  that  the  trust  did  not 
pass  to  the  administrator  cum  testamento  annexo  ;  and  that  the  sales  of 
real  and  personal  property  of  the  testator,  by  the  administrator,  were 
without  authority  of  law,  and  as  to  the  children  void  ;  and  that  the  ad- 
ministrator was  chargeable  with  the  value  of  the  personal  property  sold 
at  such  sale. 

4.  Administrator  with  the  will  annexed ;  his  authority  under  the  will. — If  the 
power  conferred  by  said  will  upon  the  executor,  could  have  been  exe- 
cuted by  the  administrator,  (of  which,  quere?)  it  was  only  after  the 
"shares"  had  been  allotted  to  the  children  of  the  testator. 

5.  Same;  not  liable  for  rent  of  land.— The  said  sale  of  the  lands  belong- 
ing to  the  testator  by  the  administrator,  did  not  render  the  administrator 
liable  for  the  value  of  the  rent  of  the  lands  thus  sold  by  him,  (Bybd,  J. 
dissenting,)  held,  that  if  an  administrator  takes  possession  of  land,  and 
makes  an  illegal  sale  of  it,  and  the  purchaser  goes  into  possession  un- 
der such  sale,  and  retains  possession  thereunder,  the  administrator 
should  be  held  liable  for  the  value  of  the  rent  of  the  land  from  the  sale 
thereof,  to  the  time  of  trial. 

6.  When  lands  are  assets. — The  whole  property  of  an  estate,  including  the 
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lands,  is  charged  with  the  payment  of  debts,  but  the  land  is  assets  in 
the  administrator's  hands,  only  through  the  statutory  powers  of  sale, 
and  renting. 
7.  When  appellate  court  will  reinew  decision  of  court  ielotv  upon  the  evi- 
dence-— Whenever  the  inferior  court  has  jurisdiction  of  the  subject  mat- 
ter and  the  parties,  the  appellate  court  will  not  review  its  decision, 
upon  the  evidence,  unless  all  the  evidence  as  to  the  particular  matter, 
is  set  out  in  the  record  and  an  exception  taken  to  the  ruling  of  the  court 
upon  it. 

Appeal  from  the  Probate  Court  of  Wilcox. 

In  the  matter  of  the  estate  of  Richard  P.  Anderson,  de- 
ceased, and  a  final  settlement  of  the  administration  of  Isaac 
E.  Anderson,  surviving  administrator,  upon  said  estate ;  D. 
R.  McGowan,  in  right  of  his  wife,  Mary  V.  McGowan,  who 
was  the  widow  of  said  decedent,  and  R.  T.  Simpson,  as 
guardian,  ad  litem  of  R.  P.  Anderson  and  Elizabeth  Ander- 
son, minors,  and  children  of  said  R.  P.  Anderson,  deceased, 
who  are  the  appellees  in  this  court,  contestants.  The  facts 
are  as  follows:  Richard  P.  Anderson  died  in  the  year  18(^0, 
in  said  county,  and  left  surviving  him  his  widow,  the  said 
Mary  V.  and  his  two  children.  His  will  was  duly  admitted 
to  probate  12th  October,  1860. 

The  four  articles  of  the  will  are  as  follows  : 

"Article  I.  I  will  and  bequeath  to  my  beloved  wife  and 
children,  all  my  property,  both  real  and  personal,  and  all 
moneys,  or  efi'ects,  of  whatever  kind  or  description  that  I 
may  own,  in  any  manner,  either  in  law  or  equity,  to  be 
equally  divided  among  them,  share  and  share  alike. 

Article  II.  It  is  my  will  that  the  shares  of  property 
which  may  be  allotted  to  my  children,  shall  be  sold  by  my 
executor,  as  soon  as  my  debts  are  paid  off,  to  the  highest 
bidder,  on  a  credit  of  twelve  months,  with  interest  from 
date,  and  the  purchase- money  secured  by  such  personal 
security  as  my  executor  may  direct,  and  the  said  property 
shall  be  sold,  at  such  place,  and  on  such  notice,  as  he  may 
think  proper. 

Article  III.  It  is  my  will  that  my  executor  shall  lend  out 
the  money  which  may  arise  from  said  sale,  belonging  to 
my  children,  at  legal  interest,  and  collected  annually  on  the 
18 
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notes  thereof,  or  renewed  annually,  and  I  wish  this  to  con- 
tinue until  my  said  children  shall  attain  their  majority,  or 
shall  marry. 

Article  IV.  I  hereby  appoint  and  constitute  my  beloved 
brother,  Isaac  E.  Anderson,  executor  of  this  my  last  will 
and  testament," 

On  the  same  day  of  the  probate  of  the  will,  Isaac  E. 
Anderson  relinquished  his  right  to  execute  the  will ;  and 
he  and  one  O.  L.  Jones  were  appointed  by  the  probate 
court,  administrators  with  the  will  annexed  of  said  estate, 
and  gave  bond  and  qualified  as  such.  On  the  17th  Decem- 
ber, 1 860,  the  administrators  sold  on  the  premises,  the  real 
and  personal  property  of  the  said  decedent,  on  a  credit  of 
tAvelve  months,  after  having  given  due  notice  of  the  place 
and  time  of  sale. 

The  real  and  personal  property  thus  sold,  was  owned  by 
the  decedent  and  his  father,  Lewis  Anderson,  jointly  ;  the 
said  Lewis  being  present  at  the  sale,  and  consenting  to  the 
sale  of  his  portion  of  the  property.  The  widow  of  the  de- 
ceased was  also  present  at  the  sale,  and  consented  that  her 
interest  in  the  property  might  be  sold  at  the  same  time 
with  that  of  the  rest.  Lewis  Anderson  became  the  pur- 
chaser of  the  land,  and  went  into  possession  immediately 
thereafter,  and  continued  in  possession  to  the  time  of  the 
settlement.  He  paid  the  purchase-money  to  the  adminis- 
trator, Isaac  E.  Anderson,  and  an  order  of  the  court  was 
made  on  the  25th  April,  1864,  requiring  the  administrator 
to  make  a  conveyance  to  the  purchaser.  There  was  other 
evidence  introduced  on  the  settlement,  but  the  foregoing,  it 
is  thought,  present  the  facts  necessary  to  a  correct  under- 
standing of  the  legal  questions  decided  by  the  court.  As 
the  bill  of  exception  states,  "the  court  decided  that  the 
sale  of  the  land  was  void,  on  the  ground  that  the  will  con- 
ferred no  power  on  the  administrator  to  sell  said  lands,  and 
charged  the  administrator  with  the  rent  of  said  land  from 
the  time  of  said  sale  up  to  the  time  of  the  trial,  to  which 
ruling  of  the  court,  and  to  which  charge  the  said  adminis- 
trator excepted.  The  court  further  decided,  that  the  sale 
of  the  personal  property  a?  to  the  minors,  was  void,  on  the 
ground  that  the  administrator  had  no  authority  to  sell  the 
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same  under  the  will,  and  on  motion  of  the  guardian  ad  litem, 
charged  the  administrator  with  the  value  of  the  personal 
property  belonging  to  said  minors,  and  to  this  ruling  and 
to  this  charge,  the  defendant  excepted.  The  court  further 
decided  that  the  said  Mary  V.  was  bound  by  the  sale  of 
the  personal  property,  and  refused  to  charge  the  adminis- 
trator with  the  portion  of  the  personal  property  belonging 
to  her,  and  overruled  the  motion  made  by  her  to  charge 
the  administrator  therewith,  to  which  ruling  of  the  court, 
and  the  overruling  of  the  motion,  the  contestants  excepted." 
The  contestants  proved  that  no  application  was  made  to 
the  probate  court  by  the  administrators  to  sell  said  prop- 
erty, and  that  no  order  was  granted  by  said  court  to  sell 
said  property,  and  that  said  property  was  sold  by  said  ad- 
ministrator, under  and  by  virtue  of  said  will.  The  admin- 
istrator, Isaac  E.  Anderson,  appealed  and  assigned  the  fol- 
lowing errors : 

1st.  In  setting  aside  the  sale  made  under  and  by  virtue 
of  the  will. 

2d.  In  charging  the  administrator  with  the  value  of  the 
personal  property. 

3d.  In  charging  the  administrator  with  the  value  of  the 
negro  Jack. 

4th.  In  charging  the  administrator  with  the  value  of  the 
rent  of  the  land. 

5th.  In  refusing  to  give  the  administrator  credit  by  the 
$2,700  Confederate  money  funded  in  four  per  cent.  Confed- 
erate certificates. 

John  Y.  Kilpatrick,  and  W.  B.  Modawell,  for  appel- 
lant.— 1.  The  record  shows  that  the  administrators,  with 
the  will  annexed,  had  suflScient  means  arising  from  notes, 
accounts  and  cotton,  in  their  hands,  to  pay  the  debts  of 
decedent,  and  which  was  used  and  applied  to  the  payment 
of  the  debts ;  therefore,  the  administrators  were  not  re- 
quired to  postpone  the  sale  of  the  property  until  the  debts 
should  be  paid. 

The  declaration  in  the  will  in  these  words  :  "It  is  my  will 
that  the  shares  of  property  which  may  be  allotted  to  my 
children,  shall  be  sold  by  my  executor  as  soon  as  my  debts 
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are  paid  off,"  amounts  to  nothing  more  or  less  than  an 
authority  given  to  the  executor  to  sell,  and  was  not  in- 
tended to  restrict  the  sale  to  any  particular  time. — See 
Cheghizalo  v.  Le Baron,  Ex' or,  21  Ala.  466.  The  tes- 
tator directed  the  interest  of  his  children  in  the  property^ 
to  be  sold  and  the  money  loaned  out  on  personal  security. 

2.  Therefore,  if  the  sale  as  made  was  valid  and  binding, 
there  was  no  conversion  of  any  property  by  the  adminis- 
trators, and  the  surviving  administrator  should  not  be 
charged  with  rent  for  the  lands,  nor  charged  with  the  value 
of  the  personal  property  sold  by  them  at  said  sale. — See 
Freeman  v.  Scurlock  et  al.,  27  Ala.  407. 

3.  The  probate  court,  on  final  settlement,  should  not  set 
aside  the  confirmation  heretofore  made,  and  decree  made, 
rendered  and  entered  upon  the  records  of  said  court,  by 
said  court  on  the  28th  April,  1864,  directing  the  surviving 
administrator  to  make  titles  to  the  purchaser  of  the  land 
sold  by  him  as  administrator  on  the  17th  December,  1860. 
See  Code  of  Alabama,  §§  1823,  1824,  1769,  1770. 

4.  There  was  no  evidence  before  the  court  below  as  to 
the  value  of  the  rent  of  the  land,  or  the  number  of  acres 
cleared,  therefore  the  court  erred  in  charging  the  adminis- 
trator with  the  rent  as  is  shown  in  the  record. 

5.  J.  CuMMiNGs,  contra. — 1.  The  will  conferred  on  the 
executor  merely  a  power  to  siell,  after  the  happening  of 
certain  contingencies,  namely,  the  payment  of  the  debts  of 
the  estate,  and  the  allotment  of  the  shares  of  the  children. 
Neither  of  these  contingencies  had  happened.  This  was 
an  extraordinary  ti'ust  not  pertaining  to  the  usual  duties  of 
executor,  and  he  should  have  pursued  it  strictly. — See 
Coke  on  Littleton,  p.  13,  note  a. ;  13  East's  R.,  p.  118 ; 
4  Kent's  Com.  (marg.  p.)  S30  and  333-4  ;  Miller  on  Execu- 
tors, p.  342  ;  Pendleton  v.  Fay,  2  Paige's  Chancery  Re- 
ports, 204. 

2.  The  administrator  with  the  will  annexed,  held  two 
trust  estates  ;  one  for  the  widow  and  the  other  for  the  chil- 
dren. It  was  his  duty  under  the  will  to  have  had  them 
separated  or  allotted  before  sale ;  or  at  least,  when  the 
property  was  sold,  two  separate  trust  funds  arose,  and  it 
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was  his  duty  to  keep  them  separate.  In  selling  all  to- 
gether and  making  no  separation  of  the  two  funds,  he  was 
guilty  of  such  an  improper  mingling  of  the  two  trust  funds 
as  to  amount  to  a  conveision  on  his  part,  and  render  him 
personally  liable  to  the  minors. — Key  v.  Boyd's  Ex'r,  10 
Ala.  154. 

The  evil  is  the  same,  whether  the  improper  mingling  be 
with  the  trustee's  own  funds,  or  with  those  of  another  ces- 
tui que  trust.  The  same  impossibility  of  identification 
will  arise.  Hence  we  argue  that  on  this  ground  also,  he 
was  properly  charged  by  the  court  with  these  amounts. 

BYRD,  J. — 1.  Upon  the  authority  of  the  case  of  Per- 
Mns  V.  Lewis  et  al.,  at  the  present  term,  we  hold  that,  after 
the  allotment  of  the  property  of  the  testator  among  the 
devisees  and  legatees  under  the  first  article  of  the  will,  the 
executor  alone  could  sell  it  under  the  other  provisions  of 
the  will,  and  that  such  power  of  sale  is  a  personal  trust, 
and  did  not  attach  to  the  executorial  ofl&ce. 

Section  1399  of  the  Code  affects  only  a  devise,  or  a  na- 
ked power  to  executors  to  sell  lands  unaccompanied  with 
any  trust  personal  to  executors.  It  does  not  touch  a  de- 
vise to  executors,  where  it  is  evident  from  the  will,  that  a 
personal  trust  is  created.  And  this  will,  conferring  a  power 
to  sell  after  the  payment  of  debts,  and  after  allotment  to 
his  children  of  their  shares,  and  giving  no  power  to  sell 
the  share  of  the  widow,  and  then  creating  the  executor  in 
legal  effect,  a  trustee  to  loan  out  the  money,  and  directing 
the  security  to  be  taken,  and  that  this  trust  should  con- 
tinue until  his  children  should  become  of  age  or  marry, 
must  be  held  to  constitute  a  personal  trust  which  the  execu- 
tor alone  could  execute,  without  the  intervention  of  a  court 
of  equity,  or  some  statutory  regulation  ;  and  such  a  trust 
did  not  pass  to  the  administrators  cum  testamenio  annexo. 

But,  if  the  power  in  this  case  could  have  been  executed 
by  the  administrators,  still  they  could  only  have  done  so 
after  the  "shares"  had  been  allotted  to  the  children  of  the 
testator. — S^  authorities  cited  on  brief  of  appellee. 

It  results  that  the  sales  of  the  land  and  personalty  by 
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the  administrators,  without  an  order  of  court,  were  without 
authority  of  law,  and  as  to  the  children,  wholly  void. 

The  court  below,  consequently,  did  not  err  in  treating 
those  sales  void  as  to  the  children,  nor  in  charging  the  ad- 
ministrator with  the  value  of  the  personal  property  sold 
by  him  or  bought  by  him  at  such  sale. 

As  to  how  far  these  sales  may  affect  the  rights  of  the 
widow,  if  she  claims  under  the  will,  she  being  present,  and 
consenting  to  the  sale,  we  shall  intimate  no  opinion,  as  the 
appellant  has  no  cause  of  complaint,  so  far  as  the  court 
passed  on  this  question.  Whether  the  purchaser  can  in  a 
court  of  equity  assert  a  claim  and  tide  to  the  interest  of 
the  widow  as  a  devisee,  to  the  land,  it  is  not  necessary  to 
consider  or  decide,  as  the  probate  court  is  incompetent  to 
enforce  it,  and  is  not  authorized  to  adjudicate  the  matter 
in  such  a  case  as  this,  if  in  any. 

The  first,  second  and  third  assignments  of  error  are  dis- 
posed of  by  the  views  above  announced. 

2.  The  fourth  is  as  follows :  "In  charging  the  adminis- 
trator with  the  value  of  the  rent  of  the  land."  As  noticed 
in  the  brief  of  counsel,  there  is  a  total  absence  of  proof  in 
the  bill  of  exceptions,  as  to  the  value  of  the  rents  of  the 
land.  The  decree  indicates,  that  there  was  some  proof. 
The  bill  of  exceptions  purports  to  set  out  all  the  testimony, 
and  the  exception  on  this  point,  as  shown  therein,  is  in 
these  words :  "The  court  *  *  *  charged  the  adminis- 
trator rent  of  said  land  from  the  time  of  said  sale,  up  to 
the  time  of  the  trial,  to  which  ruling  of  the  court  and  to 
which  charge  the  said  administrator  excepted." 

Now,  it  is  evident  to  us,  that  there  was  no  controversy  as 
to  the  value  of  the  rent,  and  that  the  bill  of  exceptions 
and  the  assignment  of  error  only  raises  the  question  of 
law  as  to  the  liability  of  an  administrator  for  the  rents  of 
lands  which  he  has  sold  without  authority  ;  and  to  this 
point,  we  shall  confine  this  opinion. 

By  statute,  lands  are  made  legal  assets,  and  the  personal 
representative  is  authorized  to  rent  them  out. — Code, 
§§  1737, 1751. 

It  appears  from  the  record,  that  the  purchaser  at  the 
sale  went  into  possession  of  the  land,  and  has  remained  in 
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possession  ever  since  the  sale.  It  seems  that  the  pur- 
chaser was  a  joint  owner  of  the  land  with  the  testator,  but 
that  he  consented  to  the  sale. 

We  are  satisfied  that  the  administrator,  under  the  evi- 
dence contained  in  the  record  and  the  law,  was  chargeable 
with  the  value  of  the  rent  of  the  land  from  the  sale  thereof, 
and  possession  of  the  purchaser  at  such  illegal  sale,  to  the 
time  of  trial.  And  this  result  is  attained  from  the  exist- 
ence of  statutory  provisions  already  alluded  to,  and 
others,  which  relate  to  the  same  subject  matter. 

And  this  doctrine  is  in  harmony  with,  if  not  in  exact  con- 
formity to  the  following  adjudicated  cases. — Boynton  v. 
McEwen,  36  Ala.  350,  and  cases  cited  in  Perhins  v.  Lewis 
et  al.,  supra,  decided  by  this  court. 

Whether  the  administrator  was  chargeable  with  the  por- 
tion of  the  rents  allowed  to  the  widow,  is  not  raised  by  the 
assignments  of  error,  in  the  argument  of  counsel,  and 
therefore,  according  to  the  established  practice  of  this 
court,  we  are  relieved  from  passing  on  that  question. 

If  an  administrator  takes  possession  of  land,  and  makes 
an  illegal  sale  of  it,  and  the  purchaser  goes  into  possession 
under  such  sale,  and  retains  possession  thereunder,  the  ad- 
ministrator should  be  held  liable  for  the  value  of  the  rents 
so  long  as  it  is  held  by  his  occupant.  Having  the  power 
under  the  statute  to  enter  the  land  to  rent  it,  and  he  hav- 
ing entered  and  made  an  illegal  sale,  and  put  the  purchaser 
in  possession,  must  be  held  to  account  for  the  rents,  and 
he  must  look  to  his  occupant  for  compensation.  It  is  an 
act  of  mal-administration,  and  he  and  his  securities  are 
liable  for  its  consequences. — Boynton  v.  3fcEwen,  36  Ala. 
348  ;  Harrison  v.  Harrison,  39  Ala.  510,  and  cases  cited ; 
Henderson  v.  Simmons,  33  ib.  298. 

In  the  case  of  Glenn,  Adnix,  v.  Waller,  Admr,  et  al.,  at 
the  present  term,  we  held,  that  the  administratrix  was 
chargeable  with  the  proceeds  of  the  sale  of  timber ;  and  I 
am  unable  to  appreciate  any  distinction,  icpon  principle,  be- 
tween that  case  and  the  cases  above  cited,  and  the  one  in 
hand,  as  to  the  question  under  consideration.  The  case  of 
Martin,  ExW,  v.  Williams,  AdmW,  18  Ala.  190,  is  not  op- 
posed to  the  conclusion  at  which  I  have  arrived.    It  only 


288  ALABAMA. 

Anderson,  Administrator,  v.  McGowan  et  al. 


decides  that  an  administrator  de  bonis  rum  cannot  recover 
the  use  of  lands  which  had  been  rented  out  by  the  admin- 
istrator in  chief  in  violation  of  law.  That  case,  in  some 
respects,  is  opposed  to  the  cases  above  cited. 

3.  The  fifth  and  last  assignment  of  error  does  not  raise 
any  question  appearing  on  the  bill  of  exceptions,  and  we 
must  presume,  under  repeated  decisions  of  this  court,  that 
there  was  no  sufficient  evidence  to  support  the  allowance 
or  credit  claimed  by  the  appellant,  or  that  there  was  suffi- 
cient evidence  to  authorize  the  court  in  disallowing  it,  even 
where  there  is  evidence  in  the  record  which  would  have 
authorized  its  allowance. 

Whenever  the  inferior  court  has  jurisdiction  of  the  sub- 
ject matter  and  the  parties,  this  court  will  not  review  its 
decision  upon  the  evidence,  unless  all  the  evidence  as  to 
the  particular  matter  is  set  out  in  the  record,  (and  it  must 
affirmatively  so  appear),  and  an  exception  is  taken  to  the 
ruling  of  the  court  upon  it. 

A  majority  of  the  court  hold,  that  the  court  below  erred 
in  charging  the  administrator  with  the  rents  of  the  land, 
and  for  that  error  the  decree  of  the  court  below  must  be 
reversed  and  the  cause  remanded. 

A.  J.  WALKEK,  C.  J.— My  brother  judge  and  myself 
concur  in  the  opinion,  that  error  was  committed  in  charg- 
ing the  administrator  with  the  rents  of  land  illegally  sold 
by  him.  The  whole  property  of  an  estate,  including  the 
lands,  is  charged  with  the  payments  of  debts,  but  the  land 
is  assets  in  the  administrator's  hands  only  through  the 
exercise  of  the  statutory  powers  of  sale  and  renting. 
Ashurst  V.  Ashursf,  13  Ala.  784 ;  Smith  v.  Smith,  13  Ala. 
334 ;  Smith  v.  Wiley,  19  Ala.  217 ;  S.  C,  22  Ala.  396  ;  Smith 
V.  King,  22  Ala.  562  ;  Petit  v.  Petit,  32  Ala.  308 ;  Duncan  & 
Hooper  v.  Steicart,  25  Ala.  413.  If  the  land  were  assets 
which  the  administrator  illegally  converted,  he  should  be 
charged  with  the  proceeds  or  value,  which  the  law  does  not 
permit. — Ashurst  v.  Ashurst,  supra  ;  Petit  v.  Petit,  supra. 

In  Mai-tin  v.  Williarns,  18  Ala.  190,  it  was  held  in  refer- 
ence to  a  state  of  statute  law  not  so  varying  as  to  effect 
the  question,  that  the  proceeds  of  an  illegal  renting  are  not 
assets  of  the  estate. 
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The  mere  sale  of  land  without  authority  does  not  even 
throw  a  cloud  over  the  title,  and  we  cannot  perceive  how  it 
can  render  the  seller  responsible  for  the  rents. — Posey  v. 
Conaway,  10  Ala.  811. 

It  has  been  held  by  this  court,  that  an  administrator 
occupying  land  could,  at  the  election  of  the  distributees,  be 
charged  with  rent  for  the  period  of  his  occupation,  but 
those  cases  fall  far  short  of  sustaining  the  ruling  of  the 
court  below. 

We  concur  with  our  brother  Byrd  in  the  other  points 
ruled  by  him. 


MARTIN  V8.  RUSHTON. 

[PETTTIOK  TO   ERECT   MILL-DAM.] 


1.  Privilege  of  erecting  mill-dam — against  common  right;  record  must  shotO 
strict  compliance  ivith  statute. — The  privilege  of  erecting  a  mill-dam  over 
a  water  course  in  this  State,  is  against  common  right  ;  and  to  uphold 
the  grant  of  such  a  privilege,  the  record  must  affirmatively  show  a  com- 
pliance^with  all  the  requisitions  of  the  statute. 

Dissenting  opinion,  by  Byrd,  J. — The  record  in  this  case  does  not  show, 
as  against  appellant,  any  error  for  which  this  court  should  reverse. 

Appeal  from  the  Probate  Court  of  Crenshaw  county. 

William  Rushton  filed  bis  petition  in  the  probate  court 
of  Crenshaw  county,  for  permission  to  erect  a  public  grist 
mill  on  Capps'  mill  ^creek,  in  said  county.  After  the  usual 
notice,  and  proceedings,  a  jury  of  inquest  was  summontd, 
who,  after  being  duly  sworn,  and  charged  by  the  sheriff, 
and  after  examination  of  the  premises,  made  return  of 
their  inquest  in  writing,  as  follows  : 

"We,  the  undersigned  jurors,  summoned,  &c.,  do  hereby 
certify,  that; we  this  day  met  at  the  place  where  the  dam  is 
to  be  erected,  which  is  specified  in  the  application  of  the 


290  ALABAMA. 


Martin  v.  Bushton. 


said  William  Rushton,  to  inquire  touching  the  matters  con- 
tained in  said  application  ;  and  after  being  duly  sworn,  as 
the  law  directs,  proceeded,  and  made  the  examination  and 
inquiry,  in  a  thorough  and  impartial  manner ;  we  fur- 
ther certify,  that  we  do  find  that  the  lands  of  Benjamin 
Martin  will  be  overflowed  and  injured,  and  assess  a  dam- 
age of  forty  dollars  ;  we  further  certify,  that  the  health  of 
the  neighborhood  might  probably  be  endangered  to  some 
extent.  We  further  certify,  that  no  other  mill,  or  water- 
works will  be  overflowed  by  the  erection  of  said  dam  and 
mill."     (Signed  by  all  the  jury  of  inquest.) 

In  the  order  of  court  granting  the  application,  after  other 
recitals,  these  words  occur  :  "And  it  being  made  to  appear 
to  the  satisfaction  of  the  said  judge,  from  the  said  inquest, 
and  from  other  sufficient  evidence,  now  submitted,  that  no 
residence  of  any  owner,  or  the  out-houses,  enclosures,  gar- 
dens, orchards,  immediately  belonging  thereto,  will  proba- 
bly be  overflowed ;  that  the  health  of  the  neighborhood 
will  not  be  endangered  ;  and  that  no  other  mill  or  water- 
works will  probably  be  overflowed  by  reason  of  the  erec- 
tion of  said  dam,  &c.     It  is  therefore  ordered,  &c." 

The  application  was  contested  by  Benjamin  G.  Martin, 
and  after  a  hearing,  the  application  was  granted.  From 
this  decision  of  the  probate  court,  the  said  Martin  appealed, 
and  assign  3d  for  error  the  want  of  conformity  to  the  stat- 
ute, in  the  proceedings,  as  shown  by  the  record. 

B.  F.  Porter,  for  appellant. 

JUDGE,  J. — In  the  execution  of  the  writ  of  ad  quod 
damnum,  in  cases  like  the  present,  the  sheriff  is  required  to 
attend  with  the  jury  at  the  place  where  the  dam  is  to  be 
erected,  and  to  administer  to  them  the  proper  oath.  He 
must  then  charge  the  jury,  as  follows  : 

"1.  To  examine  the  land,  above  and  below,  belonging  to 
others,  which  may  probably  be  overflowed  or  injured,  and 
ascertain  and  assess  the  damages  resulting  from  the  erec- 
tion of  such  dam,  to  the  several  owners  of  such  lands. 

"2.  If  the  residence  of  such  owner,  or  the  out-houses, 
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enclosures,  gardens,  or  orchards  thereto  immediately  be- 
longing, will  be  overflowed. 

"3.  If  the  health  of  the  neighborhood  will  probably  be 
endangered. 

"4.  If  any  other  mill  or  water- works  will  be  overflowed." 
Code,  §  2098. 

The  inquest  returned  by  the  jury  in  the  present  case, 
states  :  "We  do  find  that  the  lands  of  Benjamin  Martin 
will  be  overflowed  and  injured,  and  assess  a  damage  of 
forty  dollars.  We  further  certify  that  the  health  of  the 
neighborhood  might  probably  be  endangered  to  some  ex- 
tent. We  further  certify  that  no  other  mill  or  water- works 
will  be  overflowed  by  the  erection  of  said  dam  and  mill," 

Does  this  return  satisfy  the  requirements  of  the  statute  ? 
We  feel  constrained  to  hold,  that  it  does  not,  for  the  fol- 
lowing reasons : 

First.  It  is  not  stated  that  the  jury  examined  "the  land 
above  and  below"  belonging  to  others,  which  may  probably 
be  overflowed  or  injured."  From  anything  that  appears 
by  the  return,  there  may  be  owners  of  lands  "above"  or 
"below,"  other  than  Martin,  whose  lands  will  probably  be 
overflowed,  or  injured,  by  the  erection  of  the  dam. 

Second.  It  is  not  stated  whether  "the  residence  of  any 
such  owner,  or  the  out-houses,  enclosures,  gardens,  or 
orchards  thereto  immediately  belonging,  will  be  over- 
flowed ;"  or,   if  none  such  exists,  the  fact  is  not  stated. 

The  privilege  sought  to  be  obtained  by  the  application, 
is  against  common  right,  and  the  law  should  be  construed 
strictly  against  the  privilege  ;  and  no  question  is  better 
settled  in  this  State,  than  that  where  a  special  and  limited 
jurisdiction  is  conferred  by  statute,  upon  either  an  indi- 
vidual or  a  court,  the  record  must  afiirmatively  show  a 
compliance  with  all  the  requisitions  of  the  statute.  In  the 
case  of  Owen  v.  Jordan,  27  Ala.  608,  which  was  a  proceed- 
ing like  the  present,  it  was  held,  that  the  inquest  was  in- 
sufficient, as  it  did  not  respond  to  all  the  matters  which 
the  statute  requires  the  jury  to  investigate. 

These  errors  appear  in  the  proceedings  ;  and  under  the 
act  of  February  19,  1867,  (p.  644,)  no  bill  of  exceptions  is 
necessary  to  enable  this  court  to  revise  and  correct  them ; 
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and  we  may  remark  that  since  the  passage  of  that  act, 
there  can  be  no  doubt  but  that  an  appeal  will  lie,  in  a  case 
like  the  present,  notwithstanding  the  case  of  Cox  v.  Jones, 
in  manuscript,  delivered  at  the  June  term,  1866. 

It  results  that  the  order  granting  the  application  must 
be  reversed  and  the  cause  remanded,  that  a  venire  de  novo 
•may  be  awarded,  if  the  applicant  desires  it. 

BYRD,  J. — I  do  not  think  that  this  record  shows  any 
error  of  which  applicant  can  complain  as  a  ground  of  re- 
versal of  the  judgment  of  the  court  below. 

The  record  does  not  affirmatively  show  that  he  has  been 
injured.  Whether  there  was  any  informality  in  the  pro- 
ceedings which  would  have  authorized  the  appellant  to 
have  had  the  inquest  set  aside  on  the  motion  in  the  court 
below,  it  is  unnecessary  for  me  to  express  an  opinion.  He 
made  no  such  motion. — Shep.  Dig.  §  82,  p.  568  ;  3IcMillan 
V.  Wall  ice,  3  Stew.  185 ;  2  Por.  29 ;  Holmes  v.  Gayle  et  al. 
1  Ala.  517. 

The  inquest  of  the  jury  is  responsive  to  every  matter  in 
which  the  applicant  had  any  interest,  or  if  it  is  not,  he 
should  have  shown  that  it  is  not,  by  a  motion  in  the  court 
below,  or  in  some  other  mode,  so  that  the  court  below  could 
have  passed  on  the  question,  and  this  court  review  that  ac- 
tion on  appeal. — Jordan  s  AdmW  v.  Hubbard  et  ux,  26  Ala. 
433  ;  Stewart  v.  Goode  et  al.,  29  ib.  476  ;  Yonge  v.  Brosson, 
23  ib.  684 ;  ib.  662. 

By  the  statute,  the  court  below  is  not  confined  to  the 
return  made  by  the  jury,  but  may  receive  evidence  and 
found  its  action  on  such  evidence.  And  to  review  the  ac- 
tion of  the  court  on  evidence,  the  record  should  show  all 
the  evidence  on  which  the  court  made  its  decision. 
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WADDELL  vs.  WEAVEK'S  ADMINISTRATOES  AND 

HEIES. 

[bill  in  equity  to  enjoin  judgment  and  coekect  a  deed.] 

1.  Deed  ;  married  women's  estate  in  land,  under  law  of  1844,  could  only  pass 
by. — Under  the  law  as  it  existed  on  the  29th  April,  1844,  (Clay's  Digest, 
page  155,  §27,)  a  married  woman's  estate  in  lands,  lying  in  this 
State,  could  only  pass  by  her  deed,  acknowledged  in  the  mode  and  man- 
ner prescribed  by  that  statute  ;  or,  if  acknowledged,  in  a  foreign  coun- 
try, in  the  mode  and  manner  prescribed  by  §§  4  and  5,  page  152  of 
Clay's  Digest ;  and  there  must  have  been  an  acknowledgment  of  the 
deed,  and  not  of  a  power  of  attorney  to  execute  a  deed. 

Appeal  from  the  Chancery  Court  of  Dallas  County. 
Heard  before  Hon.  J.  Q.  Loomis. 

The  bill  in  this  case  was  filed  on  the  23d  February,  1865, 
by  Phillip  J.  Weaver,  against  Frances  Waddell,  and  Isaac 
M.  Tidwell,  as  the  administrator  of  Thomas  L.  Waddell, 
and  sought  to  enjoin  the  execution  of  a  judgment  at  law  ; 
and  for  the  further  purpose  of  correcting  a  defective  execu- 
tion of  a  deed  under  a  power  of  attorney.  The  facts  are, 
that  on  the  26th  April,  1844,  William  Waddell,  jr.,  executed 
a  deed,  purporting  to  convey,  as  the  agent  of  Thomas  L. 
Waddell  and  Frances  L.  Waddell,  to  Phillip  J.  Weaver,  lot 
number  52,  in  the  city  of  Selma.  Thomas  L.  and  Frances 
Waddell  were  husband  and  wife,  residing  in  the  Eepublic 
of  Texas,  and  on  22d  February,  1844,  executed  a  power  of 
attorney  to  William  Waddell,  jr.,  of  Alabama,  authorizing 
him  to  sell  and  convey,  in  their  names,  the  above  mentioned 
property,  making  a  good  legal  title  to  the  same.  In  pur- 
suance of  this  power,  William  Waddell,  jr.,  sold  and  under- 
took to  make  a  deed,  conveying  the  legal  title  of  Thomas 
L.  and  Frances,  in  and  to  the  said  lot,  to  Philip  J.  Weaver. 
This  deed  was  executed  in  1844,  and  the  purchase-money 
paid  by  Weaver,  but  in  executing  the  deed,  William  Wad- 
dell, jr.,  made  a  mistake  and  failed  to  convey  the  legal  title 
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of  his  principals.  Weaver  took  possession  of  the  lot,  and 
remained  in  possession,  undisturbed,  until  the  27th  day  of 
May,  1864,  when  Frances  Waddell  instituted  an  action  of 
ejectment  in  the  circuit  court  of  Dallas  county,  against 
Weaver,  to  recover  said  lot  from  him,  her  husband,  Thomas 
L.  Waddell  having  died  some  years  before.  In  this  action 
she  was  successful,  and  a  writ  was  placed  in  the  hands  of 
the  sheriff  of  Dallas  county,  to  enforce  the  judgment,  and 
thereupon  the  defendant  at  law  filed  this  bill,  praying  an 
injunction,  and  asked  that  the  legal  title  in  and  to  said  lot 
number  52  be  decreed  to  him.  The  lot  number  52  was 
conveyed  to  said  Frances  Waddell  by  B.  M.  Beynolds,  on 
the  9th  day  of  January,  1840,  "to  her  special  behoof  and 
benefit,  and  no  other  whatever."  In  the  year  1865,  and 
after  the  filing  of  the  bill  in  this  case,  Philip  J.  Weaver 
died,  and  on  the  27th  day  of  April,  1866,  the  personal  rep- 
resentatives and  heirs  at-law  of  said  Weaver,  filed  their 
bill  of  revivor  and  supplement  against  said  Frances  and 
the  administrator  of  Thomas  L.  Waddell.  The  chancellor, 
in  his  decree,  held,  that  the  complainants  were  entitled  to 
the  relief  prayed  for,  and  vested  the  title  to  lot  number  52 
in  the  heirs-at-law  of  Philip  J.  Weaver,  and  perpetuated 
the  injunction  ;  from  this  decree  the  defendants  appealed, 
and  assigned  the  same  as  error. 

George  Gayle;  Bice,  Semple  &  Goldthwaite  ;  Stone, 
Clopton  &  Clanton,  for  appellants. 
Pettus  &  Dawson,  contra. 

A.  J.  WALKEB,  C.  J. — The  statute  in  force,  when  the 
deed,  which  the  bill  seeks  to  reform  was  made,  required  an 
acknowledgment  by  a  feme  covert  of  her  deed,  on  private 
examination  apart  from  her  husband. — Clay's  Digest.  155, 
§  27.  It  declares  that  no  estate  of  a  feme  covert  in  lands 
lying  in  this  State,  shall  pass  by  her  deed  without  a  previ- 
ous acknowledgment,  before  some  one  of  certain  specified 
officers,  and  that  the  officer's  certificate  of  such  acknowl- 
edgment should  be  written  on  or  under  the  deed.  It  is 
impossible  to  evade  or  construe  away  the  emphatic  decla- 
ration, that  a  married  woman's  estate  in  land  shall  not 
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pass  without  an  acknowledgment  that  she  signed,  sealed, 
and  delivered  the  deed.  It  is  not  enough  that  the  acknowl- 
edgment is  made  in  reference  to  the  power  of  attorney  un- 
der which  the  deed  is  made.  The  acknowledgment  must 
relate  to  the  deed.  This  is  made  clearer  by  the  require- 
ment, that  the  certificate  should  be  written  on  or  under  the 
deed.  The  non-residence  of  the  grantor  does  not  dispense 
with  the  necessity  of  the  acknowledgment.  The  case  is 
within  the  statute,  if  the  land  is  within  the  State.  Provis- 
ion was  made  by  law  for  taking  the  acknowledgment  of 
such  conveyance  in  foreign  countries.  If  the  deed  had 
been  acknowledged  in  pursuance  of  that  provision,  it  would 
have  been  good. 

It  is  suggested,  that  the  interest  here  was  a  separate 
estate,  by  the  terms  of  the  conveyance  to  the  feme  covert, 
and  that  the  statute  does  not  apply  to  deeds  conveying 
such  estates.  No  reason  for  the  exemption  of  such  estates 
from  the  operation  of  the  law  is  perceived.  The  language 
is  broad  enough  to  embrace  it.  Formerly, /erne  covert  con- 
veyed their  lands  by  fine  and  recovery.  A  proceeding 
analogous  to  our  acknowledgments  have  been  substituted 
in  England  for  the  conveyance  by  fine  and  recovery.  Un- 
der both  systems,  the  separate  estates  of  married  women 
were  required  to  be  conveyed  in  the  same  manner  with 
their  other  estates.— Cord's  Rights  of  Married  Women,  §408 ; 
Johnson  V.  Yates,  9  Dana,  500 ;  2  Bright  on  Husband  and 
Wife,  224 ;  1  Leading  Cases  in  Equity,  t.  p.  507,  m.  p.  402. 
A  different  rule  might  however  prevail,  if  there  was  an  ex- 
press power  of  conveyance  in  the  deed  under  which  the 
feme  covert  held. 

Weaver  derived  no  title  by  the  deed.  It  was  wholly 
void,  as  to  the  feme  covert,  even  though  properly  executed 
by  her  attorney  in  fact.  The  bill,  therefore,  contains  no 
equity,  and  the  chancellor's  decree  must  be  reversed  and  a 
decree  here  rendered,  dismissing  the  bill  for  want  of  equity, 
at  the  complainant's  cost. 
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HUKST  AND  WIFE.  Adm'r  and  Adm'x,  vs.  WILLIAMSON 
AND  WIFE. 

[SCIBE   FACIAS   TO   REVIVE   DECBEE.] 

1.  Scire  facias  to  revive  decree;  when  not  allowed. — A  decree  rendered 
against  an  administrator,  on  a  settlement  of  his  administration,  can- 
not be  revived  by  scire  facias,  in  favor  of  a  distributee  of  the  estate, 
against  the  personal  representative  of  such  administrator  ;  and  such  a 
proceeding  will  be  quashed  on  appeal 

Appeal  from  Henry  Probate  Court. 

A  decree  was  rendered  by  the  probate  court  of  Henry 
county,  on  final  settlement  of  the  accounts  of  John  Ward, 
as  administrator  de  bonis  non  of  Daniel  Pitts,  deceased,  in 
favor  of  Jane  Williamson,  (one  of  the  distributees  of  said 
estate,)  and  her  husband,  John  Williamson,  for  the  sum  of 
630  75-100  dollars,  on  23d  February,  1861.  After  the  de- 
cree, Ward,  the  administrator,  died,  and  a  petition  was  filed 
by  appellees  against  appellants,  as  administrator  and  ad- 
ministratrix of  said  Ward's  estate,  for  a  scire  facias  to  re- 
vive said  decree  against  them,  as  representatives  of  said 
Ward ;  and  the  probate  court,  after  notice,  and  upon  a 
hearing,  revived  the  said  decree  accordingly  against  said 
appellants.  From  this  decree  of  revivor  they  appealed, 
and  assigned  for  error  the  rendition  of  said  decree  of  re- 
vivor. 

S.  H.  Dent,  for  appellants. 
W.  C.  Gates,  for  appellee. 

BYED.  J. — There  is  no  statute  which  authorizes  the 
probate  court  to  revive  a  decree  rendered  against  an  ad- 
ministrator on  a  settlement  of  his  administration,  in  favor 
of  a  distributee  of  the  estate,  against  the  personal  repre- 
sentative of  such  administration. 

Whatever  may  be  the  remedy  of  such  distributee,  the 
law  does  not  aflford  one  by  scire/acias,  to  revive  the  decree 
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against  such  personal  representative. — Code,  §  1930  ;  Kirhy, 
Adrn'r,  v.  Anders,  Guardian,  (fee,  26  Ala.  468. 

It  results  that  the  decree  of  revivor  must  be  reversed, 
and  a  decree  here  rendered  quashing  the  scire/adas. 

The  appellees  must  pay  the  costs  of  this  court  and  the 
court  below. 


WALLER  ET  AL.  vs.  TAYLOR,  Adm'x,  et  als. 

[bill   in   CHANCEBY CHANCEEY   PLEADING.] 

1.  Multifariousness  ;  instance  of. — Where  difficult  matters  having  uo  con- 
nection with  each  other,  are  joined  in  a  bill  against  several  defendants, 
a  part  of  whom  have  no  interest  in,  or  connection  with,  some  of  the  dis- 
tinct matters,  for  which  the  suit  is  brought,  a  demurrer  to  the  bill 
will  lie  for  multifariousness,  and  the  bill  be  dismissed,  but  with- 
out prejudice. 

Appeal  from  the  Chancery  Court  of  Dallas. 
Heard  before  Hon.  Jno.  Q.  Loomis. 

This  was  a  bill  filed  by  Henry  H.  Bender  and  Nathaniel 
"Waller,  against  Sarah  Taylor  and  her  husband,  J.  C.  Tay- 
lor, as  administrators  of  Walter  R.  Rand,  deceased,  Noah 
H.  Gewin  and  Mary  Ann  Gewin,  his  wife,  Joseph  J.  Young, 
Ann  K.  Rand,  Greene  B.  H,  Rand,  Eliza  W.  Rand,  Sarah 
W.  Rand,  and  N.  G.  Rand.  The  statements  of  the  bill,  and 
the  nature  thereof,  will  appear  from  the  written  opinion 
filed  in  the  case  by  the  chancellor,  which  is  here  copied  as 
follows  : 

"This  cause  comes  up  to  be  heard  on  demurrer,  on  the 
ground  of  multifariousness,  misjoinder  of  parties,  and  caus- 
es of  action. 

1.  The  bill  of  complainants  avers,  that  on  the  25th  day 
of  June,  1863,  W.  R,  Rand  contracted  to  sell  them  certain 
19 
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lands,  and  on  the  2  /th  November,  1863,  said  Band  and  wife 
executed  a  deed,  with  covenants  of  warranty,  for  said  land, 
to  H.  H.  Bender ;  but  that,  in  said  deed,  there  was  a  mis- 
take made,  leaving  out  certain  land  that  should  have  been 
included,  and  including  other  land  that  did  not  belong  to 
said  Rand  ;  and  was  executed  to  H.  H.  Bender  alone,  when 
it  should  have  been  made  to  Bender  &  Waller. 

2.  That  on  the  8th  day  of  December,  1863,  complainants 
leased  the  land  so  purchased,  to  the  said  Rand,  for  one 
year,  for  25,000  pounds  of  cotton,  aud  that  said  rent,  nor 
any  part  thereof,  had  been  paid. 

3.  That  on  the  26th  day  of  March,  1864,  by  contracts  in 
writing,  under  seal,  complainants  agreed  to  sell  the  lands 
purchased  from  Rand,  back  to  him,  for  300,000  pounds  of 
ginned  cotton,  in  annual  instalments,  extending  from  1st  of 
January,  1866,  to  1st  January,  1871 ;  and  that  this  con- 
tract was  subject  to  the  lease ;  that  Rand  went  into  pos- 
session under  the  lease,  and  continued  in  possession  under 
that  and  the  contract,  until  his  death  ;  and  his  administra- 
tors since ;  and  that  no  rent,  nor  any  part  of  the  cotton  had 
been  paid  or  delivered. 

4.  That  Rand  was  possessed  of  a  large  estate  in  negroes 
and  other  personal  property,  but  that  in  consequence  of 
the  war,  &c.,  the  estate  has  become  insolvent ;  and  the 
plantation  is  not  now  kept  up,  and  the  administratrix  has 
filed  her  petition  in  the  probate  court  to  have  the  estate 
declared  insolvent. 

5.  That  N.  G.  Rand,  M.  A.  Gewin,  and  Joseph  J.  Young, 
each  claim  some  interest,  or  title,  in  the  land  purchased 
from  W.  R.  Rand,  or  some  part  thereof.  And  upon  this 
state  of  facts,  the  complainants  pray  the  following  relief  : 

1.  A  reformation  and  correction  of  the  deed  from  Rand 
and  wife,  of  December,  1863. 

2.  That  the  court  would  take  jurisdiction,  and  proceed 
to  settle  the  estate  of  W.  R.  Rand. 

3.  That  rent  may  be  decreed  for  the  land,  for  the  year 
1864,  and  a  lien  declared  in  their  favor,  on  the  crops  of 
that  year. 

4.  That  they  may  be  decreed  damages  for  the  breach  of 
the  contract  of  sale. 
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5.  That  they  may  be  decreed  damages  for  the  breach  of 
the  covenant  of  seizure,  in  the  deed  of  December,  1863. 

6.  Damages  for  the  breach  of  the  contracts  and  agree- 
ments, as  set  forth  in  the  bill. 

7.  Possession  of  the  lands,  the  rents  and  profits,  and  the 
appointment  of  a  receiver. 

8.  Discovery  and  general  relief. 

From  this  statement  of  the  facts,  and  the  prayer  of  the 
bill,  it  appears  that  the  objects  of  the  bill  are — first,  to 
correct  and  reform  the  deed  made  by  W.  R.  Rand  and 
wife  to  H.  H.  Bender,  and  to  this  extent  is  for  a  specific 
performance  of  the  contract  made  by  W.  E.  Eand  on  the 
25th  day  of  June,  1863.  And  as  this  is  the  only  part  of 
the  bill  with  which  the  defendant,  N.  G.  Eand,  Gewin  and 
wife  and  Young  can  possibly  be  connected,  let  us  see  if 
they  are  proper  parties  in  this  aspect  of  the  case.  If  a 
bill  should  be  brought  for  a  specific  performance  upon  the 
sale  of  an  estate,  it  would  be  multifarious  to  include  in  such 
bill  a  prayer  for  relief  against  third  persons  who  should 
claim  an  interest  in  the  estate,  and  who  were  unconnected 
with  the  sale. — Story's  Eq.  PL,  Sec.  272,  and  authorities 
cited.  The  first  object  of  this  bill  is  evidently  to  correct 
the  deed,  and  thus  specifically  enforce  the  contract  of  sale, 
and  seeks  to  bring  in  third  persons  who,  it  is  averred,  claim 
an  interest  in  the  estate,  though  wholly  disconnected  with 
the  sale. 

Secondly,  the  bill  seeks  to  take  the  settlement  of  the 
estate  of  W.  E.  Eand  from  the  probate  court,  where  it  is 
in  a  course  of  settlement,  and  transfer  it  to  a  covirt  of 
chancery  for  adjudication. 

How  are  the  defendants,  N.  G.  Eand,  Gewin  et  ah.,  inter- 
ested in  this  matter  ;  or  the  claims  for  rent  under  the  lease  ; 
or  damages  for  the  breach  of  contract ;  or  covenant  of 
seizin  ;  or  the  failure  of  Eand,  or  his  legal  representatives, 
to  comply  with  the  contract  of  purchase  of  1864?  Or,  are 
they,  in  any  way,  connected  with,  or  interested  in,  the  ques- 
tions as  to  who  shall  have  the  rents  and  profits  ;  or  whether 
a  receiver  shall  be  appointed  or  not  ?  A  bill  is  always 
liable  to  any  objection,  on  the  ground  of  multifariousness, 
when  a  party  thereto  is  able  to  say,  he  is  brought  in  as  a 
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defendant  upon  a  record  with  a  large  portion  of  which  and 
the  case  made  by  which,  he  has  no  connection  whatever. 
These  defendants  can  well  say  this,  and  for  this  reason,  as 
well  as  that  they  are  improper  parties  to  a  bill  for  specific 
performance,  the  bill  is  obnoxious  to  the  charge  of  multi- 
fariousness. For,  while  it  is  extremely  difficult,  if  not  im- 
practicable, to  lay  down  any  general  rule  on  the  subject  of 
multifariousness,  yet,  where  difficult  matters  having  no 
connection  with  each  other,  are  joined  in  a  bill,  against 
several  defendants,  a  part  of  whom  have  no  interest  in,  or 
connection  with  some  of  the  distinct  matters,  for  which  the 
suit  is  brought,  and  who  would  be  put  to  the  trouble  and 
expense  of  litigating  such  matters  stated  in  the  bill,  it  is 
clear  such  a  bill  is  multifarious." 

A  decree  was  accordingly  entered  sustaining  the  demur- 
rer and  dismissing  the  bill,  (but  without  prejudice,)  on  the 
ground  of  multifariousness.  From  this  decree  the  com- 
plainants appealed,  and  assign  the  same  for  error. 

Fellows  &  Johns,  for  appellants. 
Pettus  &,  Dawson,  contra. 

JUDGE,  J. — The  opinion  of  the  chancellor  shows  con- 
clusively that  the  bill  in  this  case  is  multifarious  ;  and  for 
this  reason  it  was  rightfully  dismissed. —  TasJcer  v.  SmaU, 

3  Mylne  &  Craig,  63  ;  Mok  v.  Smith,  Jac.  490  ;  Robertoion 
V.  G.  W.  Railway  Co.,   10  Simons,  314 ;   Wood  v.    White, 

4  Mylne  &  Craig,  460  ;  Bean  v.  Bean's  AdmW,  37  Ala.  17  ; 
Story's  Eq.  PL,  Sec.  272. 

Decree  affirmed,  and  appellant  must  pay  the  costs  of  this 
court. 

Byrd,  J.,  not  sitting. 
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OWENS  ET  AL.,  Administratoes,  vs.  CALLAWAY. 

[beeach  op  contract.] 

1.  Bill  of  excepiiona ;  charge  of  court  on  the  evidence. — Where  the  court 
below  charges  the  jury,  '  'that  if  they  believe  the  evidence,  they  should 
find  for  the  defendant" ;  and  the  bill  of  exceptions  does  not  set  out  all 
the  evidence,  this  court  will  not  reverse. 

Appeal  from  the  City  Court  of  Montgomery. 
Tried  before  Hon.  T.  M.  Areington. 

The  plaintiflfs  below  sued  the  defendant  (appellee)  for 
the  breach  of  a  contract,  made  with  their  intestate,  for  the 
delivery  of  a  quantity  of  corn,  in  the  year  1862.  After  the 
testimony  had  closed,  the  plaintiffs  were  compelled  to  take 
a  non-suit  in  consequence  of  the  ruling  of  the  court ;  and 
appealed  to  this  court. 

The  only  question  of  law  raised  and  decided  in  the  case, 
will  sufficiently  appear  from  the  opinion,  and  the  response 
of  the  court  to  an  application  for  a  re-hearing  on  the  part 
of  appellants. 

Martin  &  Sayre,  for  appellants. 
Watts  &  Troy,  contra. 

A.  J.  WALKER,  C.  J.— The  only  error  imputed  to  the 
court  below  is,  the  charge  that  "if  the  jury  believe  the  evi- 
dence they  should  find  for  the  defendant."  All  the  evi- 
dence not  being  set  out  in  the  bill  of  exceptions,  we  can 
not  revise  the  ruling  of  the  court  below. 

Affirmed. 

Judge,  J.,  not  sitting. 

BYRD,  J. — In  response  to  the  application  for  a  re-hear- 
ing in  this  cause,  after  giving  the  argument  in  support  of 
it  a  careful  examination,  we  will  say  that,  in  our  opinion, 
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the  authorities  cited  and  rehed  on  by  counsel,  are  not  at 
variance  with  the  conclusion  heretofore  announced.  It  is 
evident  that  the  bill  of  exceptions  does  not  set  out  all  the 
testimony  and  proof  oflfered  on  the  trial ;  and  in  several 
instances,  instead  of  setting  out  the  evidence,  it  states  that 
"proof  was  oflfered"  which  tended  to  show  certain  things 
material  to  the  issue.  As  such  proof  or  evidence  is  not  set 
out,  we  are  unable  to  say,  and  cannot  presume,  that  it 
established  the  truth  of  the  things  or  matters  which  it 
tended  to  prove.  If  we  were  to  resort  to  presumptions,  the 
adjudications  of  this  court  would  require  us  to  presume 
that  they  were  not  proven  to  the  satisfaction  of  the  court. 
We  cannot,  therefore,  see  that  the  court  erred  in  the  charge 
given.  Such  a  charge  is  authorized  by  the  Code,  when 
requested  by  the  party  in  whose  favor  it  is  given  ;  and  we 
will  presume  that  it  was  given  upon  the  request  of  such 
party,  where  the  record  does  not  disclose  whether  it  was 
so  requested  or  not. — English  v.  McMair,  34  Ala.  40. 

The  distinction  which  is  established  by  a  series  of  decis- 
ions of  this  court,  between  a  general  charge,  such  as  this, 
and  a  special  one,  may  be  thus  laid  down  :  When  a  general 
afl&rmative  charge  is  given,  upon  the  effect  of  evidence, 
where  there  is  no  conflict  on  any  material  point,  and  it  is 
excepted  to,  the  party  excepting  must  set  out  all  the  evi- 
dence, in  order  to  avail  himself  of  an  exception  to  the  cor- 
rectness of  the  charge. — Biijffington  v.  Cook,  37  Ala.  312  ; 
Doe,  ex  dem.  v.  Godwin,  30  Ala.  243 ;  Fleming  v.  Ussey, 
ib.  283. 

But  in  the  case  of  a  special  charge,  all  that  is  required 
is,  that  the  party  set  out  enough  evidence  to  show  that  the 
charge  given  or  refused,  was  not  abstract,  and  that  it  was 
or  was  not  erroneous  when  construed,  with  reference  to 
such  evidence  ;  or,  if  no  evidence  is  set  out,  that  it  con- 
tains any  such  construction  in  conflict  with  the  legal  prin- 
ciple, or  not  in  conflict  therewith,  and  pertinent  to  the  mat- 
ter in  controversy,  as  shown  by  the  pleadings ;  then,  in 
either  case,  it  would  be  an  error  which  would  authorize  a 
reversal. — Sackett  et  al.  v.  McCord,  23  Ala.  854  ;  Moore  v. 
Clay,  24  ib.  237  ;  Hines  et  ux  v.  Trantham,  27  ib.  361 ;  and 
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other  cases  cited  in  application  for  a  re-hearing  in  this 
case  ;  dlcLemore  v.  Nuckles,  37  ib.  662. 

We  do  not  intend  to  intimate  that  a  general  affirmative 
charge  given  by  the  court  might  not  be  a  reversable  error, 
where  the  evidence  set  out  shows  a  clear  case  of  conflict 
therein,  although  all  the  evidence  is  not  set  out  in  the  bill 
of  exceptions. 

But  in  this  case,  it  does  not  appear  that  any  evidence 
was  offered  on  the  part  of  the  appellee,  and  there  is  no 
conflict  on  any  material  point. 

Application  overruled. 


LINN,  Garnishee,  vs.  TAYLOR  &  CO. 

[attachment  by  gaenishment.] 

1.  Garnishment ;  revivor  of  cause  on  death  of  contestant — If  the  contestant, 
in  a  proceeding  by  garnishment,  appears  and  propounds  his  claim, 
(Eevised  Code,  $  2978,  (2550, )  and  afterwards  dies  before  the  contest  is 
ended,  it  is  the  duty  of  the  plaintiflF,  and  not  the  garnishee,  to  have  the 
cause  revived  against  the  personal  representatives  of  the  contestant ; 
and  until  it  is  so  revived,  no  judgment  can  be  rendered  against  the 
garnishea. 

Appeal  from  the  City  Court  of  Montgomery. 
Tried  before  the  Hon.  T.  M.  Arrington. 

Wm.  Taylor  &  Co.,  the  appellees,  instituted  their  suit  by 
attachment  in  the  county  court  (now  city)  of  Montgomery, 
against  Ezekiel  Donnell,  a  non-resident,  and  on  the  2l8t 
day  of  December,  1860,  the  sheriff  of  Montgomery  county 
executed  the  attachment,  by  summoning  Charles  Linn,  the 
appellant,  as  garnishee,  to  answer  as  to  his  indebtedness  to 
the  non-resident  defendant.  Linn  answered  admitting  his 
indebtedness,  but  stated  that  the  indebtedness  was  claimed 
by  another  non-resident,  one  J.  R.  Donnell,  to  whom,  as 
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was  alleged,  the  indebteness  of  Linn  had  been  transferred. 
Whereupon,  by  notice,  this  claimant,  or  contestant,  as  he  is 
called  in  the  opinion  of  the  court,  was  duly  brought  into 
court  to  contest  with  the  plaintiff  as  to  the  validity  of  the 
claim.  At  the  October  term,  1864  of  the  court,  the  death 
of  the  claimant  was  suggested,  and  the  cause  was  continued 
from  term  to  term  until  the  June  term,  1867,  when  the 
court,  on  motion  of  the  plaintiff,  abated  the  cause  as  to 
said  claimant,  and  rendered  judgment  against  the  garnishee* 
having  first  overruled  the  motion  of  the  garnishee  to  be 
discharged.  The  other  facts  are  stated  in  the  opinion  of 
the  court.  The  garnishee  appealed,  and  assigned  as  error, 
amongst  other  things — first,  that  the  court  rendered  judg- 
ment against  him  as  shown  in  the  judgment  entry  ;  second, 
that  the  court  rendered  judgment  without  bringing  before 
the  court  the  representative  of  the  alleged  transferree  ; 
third,  that  the  court  refused  to  discharge  the  garnishee,  as 
shown  in  the  bill  of  exceptions. 

John  A.  Elmore,  and  Watts  &  Troy,  for  appellant. — 1. 
The  record  does  not  show  that  upon  the  appearance  of  the 
transferree,  the  plaintiff  made  the  necessary  allegation 
against  him,  but  the  cause  was  continued  for  many  terms, 
and  no  allegation  was  ever  made  by  the  plaintiff.  It  was 
then  a  discontinuance  by  the  plaintiff  of  the  suit  against 
the  assignee,  and  an  abandonment  of  the  pursuit  of  the 
garnishment ;  and  the  garnishee  should  have  been  dis- 
charged.—  Goodivin  v.  Brooks,  6  Ala.  836 ;  Mock  v.  King, 
15  Ala.  66. 

2.  No  judgment  can  be  rendered  against  the  garnishee, 
when  his  answer  discloses  a  claimant  to  the  debt  or  fund, 
and  a  contest  has  arisen  about  the  title  or  interest  in  the 
money  or  goods,  until  that  contest  has  been  disposed  of. 
The  statute  expressly  says  none  shall  be  rendered  against 
the  defendant  in  attachment,  and  the  same  reason  exists 
why  none  should  be  rendered  against  the  garnishee.  To 
that  effect  are  the  decisions  in  our  court. — See  Revised 
Code,  §  2986,  (2558 ;)  Evans  v.  Norman,  14  Ala.  662  ;  SutJi- 
erlin  v.  Norman,  14  Ala.  662 ;  Saunders  v.  Garrett,  33  Ala. 
Eep.  454. 
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3.  The  plaintiffs,  by  suffering  the  proceeding  against  the 
assignee  to  abate,  abandoned  the  pursuit  of  the  garnish- 
ment. They  discontinued  the  contest  with  the  assignee. 
That  suit  had  abated,  and  that  contest  about  the  title  or 
interest  in  the  money  or  debt  had  not  been  settled,  and  no 
judgment  could  be  rendered  against  the  garnishee  until 
that  question  was  settled. — See  Revised  Code,  and  authori- 
ties cited  on  second  point,  supra. 

4.  The  plaintiffs,  on  the  suggestion  of  the  death  of  the 
transferree,  ought  to  have  sued  out  a  scire  facias  to  his 
representatives.~See  Old  Code,  §§  2146,  2148,  2557 ;  see 
New  Code,  §§  2542-4,  2985,  2986. 

6.  It  devolved  upon  the  plaintiffs  to  revive,  and  he  can 
claim  no  benefit  from  his  own  fault  or  negligence.  If  there 
was  no  administrator,  they  could  have  had  one  appointed. 
They  waited  more  than  eighteen  months  after  the  death  of 
the  claimant,  and  after  the  suggestion  on  the  record  of  his 
death,  and  then  abated  their  suit  as  to  him.  The  court 
should  reverse  and  render  final  judgment  in  this  court  dis- 
charging the  garnishee. — See  Flash,  Hartwell  <&  Co.  v. 
Paul,  Cook  &  Co.,  29  Ala.  146 ;  Mc Adams  v.  Barr.  &  Hender- 
son, 34  Ala.  478. 

Rice,  Semple  &  Goldthwaite,  contra. — 1.  The  gar- 
nishee, even  if  entitled  to  appeal,  clearly  has  no  right  to 
reverse  the  judgment — which  is  a  complete  protection  to 
him,  and  can  not,  in  any  legal  sense,  be  said  to  injure  him. 
He  has  no  interest  which  entitles  him  to  a  reversal. 

2.  The  right  to  revive,  where  the  contestant  dies,  is  not 
given  to  the  plaintiff,  but  only  to  the  legal  representative 
of  the  contestant. — Code,  §  2558. 

3.  But  however  the  law  may  be  on  the  next  preceding 
point,  the  right  to  revive  is  barred  by  the  lapse  of  more 
than  eighteen  months  after  contestant's  death  and  its  sug- 
gestion, without  any  revivor  or  offer  to  revive  in  the  name 
of  the  legal  representative  of  the  contestant.  The  bar  is 
a  plainly  implied  bar,  which  is  as  effectual  as  an  express 
h&T.—Hollinger  v.  Holly,  8  Ala.  Rep.  459  ;  Code,  §  2146. 

This  failure  to  revive,  for  more  than  eighteen  months, 
this  bar,  justified  the  court  in  disposing  of  the  claim  of 
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the  contestant,  and  in   treating  his  claim  as  disposed  of, 
as  the  court  did  do  in  this  case. 

BYKD,  J.— By  section  2546  of  the  Code  of  1853,  the 
plaintiff  is  authorized  to  controvert  the  answer  of  the  gar- 
nishee, and  an  issue  is  to  be  made  up  under  the  direction 
of  the  court,  in  which  the  plaintiff  must  allege  in  what 
respect  the  answer  is  untrue.  In  this  case  no  such  proceed- 
ing was  had  on  the  filing  of  the  answer.  Nor  do  we  intend 
to  intimate  that  it  should  have  been  controverted  in  order 
to  authorize  the  plaintiff  to  have  the  notice  issued  to  the 
alleged  transferree  of  the  debt,  and  subject  it  to  the  pay- 
ment of  the  debt  due  from  the  defendant  in  attachment  or 
judgment. 

Section  2549  of  the  same  Code,  requires  the  court  to 
suspend  proceedings  against  the  garnishee  whenever,  by 
his  answer,  it  appears  he  has  been  notified  that  another 
person  claims  title  to,  or  an  interest  in,  the  debt  or  property 
which  by  the  answer  is  admitted  to  be  due  or  in  possession 
of  garnishee,  and  cause  a  notice  to  issue  to  such  person, 
to  appear  at  the  next  term  of  the  court,  and  contest  with 
the  plaintiff  the  right  to  the  money  or  property. 

Section  2550  provides  that  if  such  person  appear,  he 
must  be  required  to  propound  his  claim  in  the  property  or 
debt  in  writing,  and  make  oath  thereto,  upon  which  the 
plaintiff  must  take  issue  in  law  or  in  fact,  and  if  the  issue 
is  found  for  the  plaintiff,  judgment  must  be  rendered 
against  the  garnishee  on  his  answer  ;  if  for  the  contestant, 
the  garnishee  must  be  discharged.  In  this  case  the  con- 
testant, as  he  is  called  in  the  Code,  appeared  at  the  term 
of  the  court  to  which  he  was  cited  and  propounded  his 
claim  according  to  the  requirements  of  the  Code.  Several 
terms  thereafter,  his  death  was  suggested  without  any  issue 
having  been  taken  by  plaintiff  as  required  by  the  statute. 
And  in  1867,  the  court  below,  without  having  made  any 
order  reviving  the  cause  against  the  personal  representative 
of  the  contestant,  abated  it  as  to  him  and  rendered  judg- 
ment final  against  the  garnishee. 

By  section  2557,  it  is  provided  that  if  the  contestant  die 
after  notice  to  appear  and  contest  with  the  plaintiff  the 
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right  to  the  money  or  property  in  the  hands  of  the  gar- 
nishee, the  suit  may  be  revived  in  the  name  of  his  legal 
representatives. 

In  the  case  of  Mock  v.  King,  15  Ala.  68,  this  court,  in 
construing  statutes  having  similar  provisions  to  those  of 
the  Code,  say  :  "  But  it  is  the  duty  of  the  plaintiff  to  pro- 
ceed with  proper  diligence  in  bringing  such  transferree  be- 
fore the  court.  If  he  neglect  to  have  such  notice  issued 
until  several  terms  after  the  answer  of  the  garnishee  has 
elapsed,  the  court  may,  in  the  exercise  of  the  discretion 
which  is  vested  in  the  judge  over  the  subject  of  continuan- 
ces, refuse  to  grant  a  continuance,  and  may  discharge  the 
garnishee,  if  his  answer  does  not  warrant  a  judgment 
against  him."  And  in  that  case  the  court  sustained  the 
ruh'ng  of  the  court  below  in  discharging  the  garnishee. 
If  it  is  the  duty  of  the  plaintiff,  and  not  of  the  garnishee, 
to  have  the  notice  issued  to  the  supposed  claimant,  then  it 
would  seem  to  follow  that  it  is  the  duty  of  the  plaintiff  and 
not  the  garnishee,  to  have  the  cause  revived  against  the 
personal  representative  of  the  contestant,  when  the  latter 
dies  before  the  contest  is  ended.  And  until  it  is  so  revived, 
no  judgment  can  be  rendered  against  the  garnishee.  Under 
the  view  we  take  of  this  cause,  we  can  not  see  what  dam- 
age resulted  to  the  appellant  from  the  abatement  of  the 
cause,  on  the  motion  of  plaintiff,  as  to  the  contestant ;  and 
the  exception  to  the  ruling  of  the  court  below  on  this  mat- 
ter, raises,  at  most,  a  question  of  error  without  injury. 
Upon  the  abatement  of  the  cause  as  to  the  contestant,  on 
the  motion  of  the  plaintiff,  the  garnishee  was  entitled  to 
be  discharged  upon  the  motion  made  by  him. — See  author- 
ities on  brief  of  counsel  for  appellant  ;  also,  see  section 
2542,  Revised  Code. 

And  the  cause  as  to  the  judgment  against  the  garnishee 
is  reversed,  and  this  court,  proceeding  to  render  such  judg- 
ment as  the  court  below  should  have  rendered,  orders  and 
adjudges  that  appellant  be  discharged,  and  that  appellee 
pay  the  costs  of  this  court,  and  the  costs  of  the  court  be- 
low accruing  on  the  garnishment  proceedings. 
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BLAIR  vs.  MILLER. 

[MOTION  TO  QUASH  WRIT  OF    ATTACHMENT.] 

1.  Attachment;  writ  of. — It  is  not  essential  to  the  validity  of  a  writ  of 
attachment,  that  the  term  of  the  court  to  which  it  is  returnable,  should 
be  inserted  therein 

2.  Same — A  direction  in  a  writ  of  attachment  as  follows  :  "To  any  law- 
i^  ful  sheriff  of  said   county,  (Dale,)  greeting'';  is  a  defect  which  would 

only  become  essential,  if  the  attachment  should  be  levied  in  another 
county  than  Dale. 

3.  Amendment  in  court  helow.—The  refusal  of  the  court  below  to  allow  an 
amendment  is  not  revisable,  in  the  absence  of  exception  to  the  ruling 
of  the  court  thereon. 

Apreal  from  the  Circuit  Court  of  Dale. 
Note  by  the  Reporter. — The  transcript  fails  to  show 
who  was  the  presiding  judge. 

This  was  a  motion  in  the  court  below  to  quash  the  writ 
of  attachment,  for  the  reason  that  it  was  not  made  return- 
able on  its  face  to  any  particular  term  of  the  court,  but 
simply  directed  that  the  sheriff  should  return  it  to  the  cir- 
cuit court  of  Dale  county  at  Newton. 

The  following  is  a  copy  of  the  writ  of  attachment : 

"  The  State  of  Alabama,      |    To  any  lawful  sheriff  of  said 
Dale  county.  j  county,  greeting :     Whereas, 

Thomas  P.  Blair  hath  complained  on  oath  to  me,  M.  R. 
Sims,  an  acting  justice  of  the  peace,  in  and  for  said  county, 
that  Levi  Miller  is  justly  indebted  to  Wm.  Blair  in  the  sum 
of  one  thousand  three  hundred  and  eighty  dollars,  and  the 
said  Thomas  P.  Blair  having  made  affidavit  and  given  bond 
as  required  by  law  in  such  cases,  you  are  hereby  com- 
manded to  attach  so  much  of  the  estate  of  the  said  Levi 
Miller  as  will  be  of  value  to  satisfy  the  said  debt  and  costs 
according  to  the  complaint ;  and  such  estate,  unless  re- 
plevied, so  to  secure  that  the  same  may  be  liable  to  further 
proceedings  thereon,  to  be  held  at  Newton,  in  circuit  court 
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of  Dale  county,  when  and  where  you  must  make  known, 
&c," 

The  court  below  refused  to  allow  the  plaintiff  to  amend, 
and  granted  the  motion  of  defendant  and  quashed  the  writ. 
There  was  no  bill  of  exceptions  reserved  on  the  trial.  The 
plaintiff  appealed  and  assigned  as  error,  the  refusal  of  the 
court  to  allow  the  amendment,  and  in  quashing  the  writ. 

F.  M.  Wood,  for  appellant. — 1.  Process  must  be  con- 
strued with  reference  to  the  law  authorizing  its  issue  and 
return. — Findley  v.  Ritchie,  8  Porter,  451. 

2.  The  writ  of  attachment  in  this  case  was  good  without 
amendment.  Being  returnable  to  the  proper  court,  the  law 
which  the  sheriff  was  bound  to  know  fixed  the  term  to 
which  it  was  returnable. — Findley  v.  Richie,  8  Porter,  454 ; 
Lycm  V.  Malone,  4  Porter,  414  ;  Lore  v.  McRae,  12  Ala.  444. 

3.  The  leave  asked  to  amend  ought  to  have  been  granted. 
Findley  v.  Ritchie,  4  Porter,  414  ;  Alford  v.  Johnson,  9  Por- 
ter, 320 ;  Pearsall  &  Stanton  v.  Middlebrooks,  2  Stew.  & 
Porter,  406  ;  Jackson  v.  Stanley,  2  Ala.  326  ;  Forioard  v. 
Marsh,  18  Ala.  645. 

W.  C.  Gates  and  D.  M.  Seals,  contra. — 1.  The  judg- 
ment of  the  circuit  court  sought  to  be  reversed,  was  not 
predicated  upon  any  particular  defect  in  the  attachment, 
and  if,  therefore,  it  can  be  upheld  for  any  defects  upon  the 
face  of  the  attachment,  it  should  be  done.  The  remedy 
by  attachment  is  an  extraordinary  proceeding,  and  the 
circuit  court,  although  a  court  of  general  jurisdiction,  in 
attachment  proceedings,  is  quo  ad  hoc,  a  court  of  special 
jurisdiction. —  Gunn  v.  Howell,  27  Ala.  Section  2514  of  the 
Code  provides,  that  in  attachment  proceedings,  "  no  objec- 
tion shall  be  taken  for  any  defect  in  form,  if  the  essential 
matters  are  set  forth.''  This  section  also  prescribes  the  form 
of  the  attachment  to  be  used,  and  when  we  compare  the 
attachment,  in  the  case  at  bar,  with  that  form,  we  see  that 
the  "  essential  matters  are  (not)  set  forth,"  in  this  : 

1st.  It  is  directed  "  to  any  lawful  sheriff  of  said  county," 
and  not  "  to  any  sheriff  of  the  State  of  Alabama,"  as  re- 
quired by  law. — Gresham  v.  Leverett,  10  Ala.  384  ;  Nabors 
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V.  Thompson,  1  Ala.  590.  2d.  The  attachment  recites,  that 
"  whereas,  Thomas  P.  Blair  hath  complained,"  &c.,  that 
the  defendant  "  is  justly  indebted  to  Wm.  Blair,"  &c.,  and 
that  "  said  Thomas  P.  Blair  having  made  affidavit  and 
given  bond,"  &c.,  without  any  recital  as  to  whether  Thomas 
P.  Blair  was  an  agent  or  a  principal.  3d.  The  attachment 
further  recites  that  the  further  proceedings  thereon  are  "to 
be  had  at  Newton,  in  circuit  court  of  Dale  county,  when 
and  where,"  &c.,  while  the  form  prescribes  that  "  the  same 
may  be  liable  to  further  proceedings  thereon,  to  be  had  at 
the  next  term  of  the  circuit  court  for  the  county  of  Dale,  to  he 
held  at  the  courthouse  thereof,  when  and  where,"  &c. 

Now,  if  all  these  misdirections,  indefiniteness,  variances 
and  omissions  are  not  "  essential  matters,"  then  it  is  difficult 
to  conceive  of  any  necessity  for  following  the  prescribed 
form  laid  down  in  the  statute.  Suppose  a  summons  ac- 
companying a  declaration  upon  a  promissory  note  should 
command  the  defendant  to  be  and  appear  "  at  Newton,  in 
circuit  court  of  Dale,"  to  answer  the  complaint,  &c.,  and 
at  the  succeeding  term  of  that  court,  next  after  service, 
judgment  should  be  rendered  by  default  against  him,  would 
it  not  be  erroneous  ?  Or  that  process  issue  directing  the 
sheriff  to  summons  a  party  to  appear  "  at  Newton,  in  cir- 
cuit court  of  Dale  county,"  and  testify  as  a  witness,  and 
upon  his  failure  to  do  so  a  forfeiture  is  entered  against 
him,  could  it  be  upheld  either  upon  principle  or  authority  ? 
The  case  cited  by  appellant  in  4  Porter,  414,  does  not  con- 
trovert these  propositions,  nor  does  it  aid  him  in  putting 
the  court  in  error  by  overruling  his  motion  to  amend,  be- 
cause this  decision  was  made  under  a  statute  simply  direct- 
ing the  return  of  writs  of  error  to  the  supreme  court.  His 
motion  to  amend  was  untimely  and  contrary  to  the  rules 
of  pleading  any  way,  for  it  was  interposed  as  an  answer 
to  the  motion  then  pending  before  the  court.  In  Matheius 
V.  Ansley,  31  Ala.,  while  a  motion  was  pending  to  quash, 
the  court  permitted  the  clerk  and  sheriff  to  amend  the  date 
of  the  issuance  and  levy  of  the  attachment,  and  then  granted 
the  motion,  which  was  held  to  be  erroneous. 

If,  in  the  examples  hypothicated  above,  the  judgment  by 
default,  or  the  forfeiture,  would  be  held  erroneous,  and  in 
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both  of  which  cases  the  court  exercises  a  general  jurisdic- 
tion ;  then  a  fortiori,  ought  the  judicial  action  of  the  justice 
of  the  peace,  in  issuing  the  attachment  in  this  case,  (he 
being  an  officer  of  a  court  not  of  record,  and  even  if  he 
had  been  a  judge  of  the  circuit  court,  would,  in  this  regard 
have  exercised  a  limited  and  special  jurisdiction  by  au- 
thority of  the  statute,)  to  be  held  insufficient. — Mathews, 
Finky  &  Co.  v.  Sands  &  Co.,  29  Ala.  136. 

A.  J.  WALKER,  C.  J. — No  objection  against  an  attach- 
ment can  prevail  "  if  the  essential  matters  are  set  forth." 
Revised  Code,  §  2939.  We  do  not  regard  the  direction  as 
to  the  term  to  which  the  attachment  is  returnable  as  essen- 
tial. There  is  no  law  directing  the  term  except  in  the  form 
of  an  attachment  prescribed,  but  that  form  distinctly  shows, 
that  the  next  term  is  the  return  term.  As  the  law  pre- 
scribes the  term,  it  was  not  indispensable  to  insert  it  in  the 
attachment.  We  do  not  think  the  other  objections  made, 
reach  essential  matters.  The  defect  in  the  direction  would 
only  become  essential,  if  it  was  desired  to  levy  the  attach- 
ment in  another  county  than  Dale. — See  the  authorities  on 
the  brief  of  counsel. 

All  the  defects  were  amendable,  but  without  a  bill  of 
exceptions  the  refusal  to  allow  an  amendment  is  not  revi- 
sable,  in  the  absence  of  an  exception. — Tuskaloosa  Wharf 
Co.  V.  M.  &  A.  of  Tuskaloosa,  38  Ala. ;  Revised  Code, 
§§  2808,  2809. 

Reversed  and  remanded. 


AICARDI  ET  ALS.  vs.  CRAIG. 

[bill  of   INJUNCITON — LIEN.] 

1.   On  transitory  seizin  in  trust;  no  lien  attaches.— J),  became   the  pur- 
chaser of  certain  real  estate  at  public  sale,  as  highest  bidder,  but  paid 
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no  part  of  the  purchase-money  ;  by  agreement  with  A.  he  re-sold  the 
same  property  to  A.  at  an  advance  ;  at  this  time  C .  held  a  judgment 
against  D.  The  payment  of  the  purchase-money  by  A.  to  D.  on  his 
purchase,  and  of  D.  to  C,  as  agent  of  the  vendor,  on  the  first  purchase, 
•was  one  transaction  ;  the  monies  being  paid,  and  the  several  deeds 
duly  executed  and  delivered  at  the  same  time,  and  it  being  understood 
that  A.  paid  the  money  to  D.  to  enable  him  to  pay  his  vendor,  so  as  to 
obtain  a  title,  by  which  he  would  be  enabled  immediately  to  convey 
title  to  A., — held,  that  under  such  a  state  of  the  case,  a  court  of  equity 
must  regard  the  transitory  seizin  of  D.  as  being  in  trust  for  A.,  and  that 
the  prior  equity  of  A.  prevented  the  lien  of  the  judgment  against  D. 
from  attaching  to  the  land. 

Appeal  from  Dallas  Chancery  Court. 
Heard  before  the  Hon.  Jno.  Q.  Loomis. 

This  was  a  bill  in  chancery  filed  by  Antonio  Aicardi  and 
others,  against  Benjamin  H.  Craig,  to  enjoin  the  said  de- 
fendant from  selling  a  certain  house  and  lot  in  the  town  of 
Cahaba,  under  a  judgment  and  execution  which  he  held 
against  one  J.  S.  Diggs,  as  the  property  of  said  Diggs,  and 
in  virtue  of  the  lien  created  by  said  judgment.  The  facts 
upon  which  the  decision  rests,  are  fully  stated  in  the  opin- 
ion of  the  court,  and  need  not  be  here  repeated.  The 
chancellor  dismissed  the  bill,  and  complainants  appealed. 

Fellows  &  John,  for  appellants. 
White  &  Craig,  contra. 

JUDGE,  J. — The  following,  among  other  facts,  are  sub- 
stanlially  established  by  the  evidence  : 

The  executors  of  Alanson  Saltmarsh,  deceased,  sold^ 
under  a  mortgage  to  their  testator,  a  house  and  lot  situate 
in  the  town  of  Cahaba.  J.  Shepherd  Diggs  became  the 
purchaser  at  said  sale.  Before  paying  the  purchase-money 
for,  or  receiving  a  deed  to  the  premises,  Diggs  made  a  ver- 
bal agreement  with  appellant,  Aicardi,  to  sell  and  convey 
the  premises  to  him,  at  an  advanced  price ;  and  by  the 
terms  of  this  agreement,  Aicardi  was  to  receive  a  good  title 
to  the  premises  on  the  payment  of  the  purchase-money  by 
him  to  Diggs.  A  deed  conveying  the  premises  to  Diggs, 
was  prepared  by  the  executors  of  Saltmarsh,  and  entrusted 
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to  Craig,  the  appellee,  as  their  agent,  for  delivering  toDiggs, 
on  the  payment  by  the  latter  to  Craig,  of  the  purchase- 
money  due  to  them  on  account  of  the  purchase  of  Diggs. 
Aicardi  and  Diggs,  and  Craig,  as  the  agents  of  the  execu- 
tors, all  met  together  to  consummate  their  respective  con- 
tracts. Pursuant  to  a  previous  understanding  with  Diggs, 
Aicardi  then  paid  to  him  the  full  amount  of  the  purchase- 
money  for  the  premises,  according  to  their  agreement ; 
Diggs  then  immediately  counted  out  from  the  sum  thus 
paid  to  him,  the  amount  of  the  purchase-money  for  the 
premises,  due  by  him  to  the  executors  of  Saltmarsh,  and 
paid  it  to  the  appellee  as  their  agent ;  appellee  thereupon 
immediately  delivered  to  Diggs  the  conveyance  from  the 
executors  to  him ;  and  Diggs,  thereupon,  immediately  deliv- 
ered to  Aicardi,  (the  same  having  been  previously  prepared 
for  the  purpose,)  a  conveyance  of  the  premises  from  him- 
self to  Aicardi. 

Appellee  had  at  the  time,  a  subsisting  judgment  in  his 
favor  against  Diggs,  which  had  been  recovered  in  the  circuit 
court  of  Dallas  county,  and  which  was  a  general  statutory 
lien  upon  all  the  property  of  the  latter,  in  the  State.  Ap- 
pellee, the  ugh  present,  and  witnessing  the  delivery  of  the 
deed  from  Diggs  to  Aicardi,  remained  silent  as  to  the  exist- 
ence of  his  judgment  against  the  former  ;  but  nothing  was 
said  or  done  by  him  in  relation  to  the  trade  between  Aicardi 
and  Diggs,  in  which  transaction  he  had  no  participation 
whatever. 

The  principal  question  for  our  consideration  is,  whether, 
under  the  circumstances,  the  lien  of  the  appellee's  judg- 
ment attached  to  the  premises  during  the  seizin  of  Diggs  ? 

The  payment  of  the  purchase-money  by  Aicardi  to  Diggs 
was  prior  in  point  of  time  to  the  acquisition  of  the  title  by 
Diggs ;  and  the  payment  was  made  with  the  distinct  un- 
derstanding between  Aicardi  and  Diggs,  that  it  was  for  the 
purpose  of  enabling  the  latter  to  procure  the  title  for  im- 
mediate transmission  to  the  former.  Under  these  circum- 
stances, a  court  of  equity  must  regard  the  transitory  seizin 
of  Diggs,  as  being  in  trust  of  Aicardi,  and  that  the  prior 
equity  of  Aicardi  prevented  the  lien  of  the  judgment  from 
20 
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attaching  to  the  land.  Diggs  had  no  beneficial  interest  in 
the  land  during  his  instantaneous  seizin,  he  having  previ- 
ously converted  his  entire  interest  therein  into  money,  and 
whether  at  a  profit  or  not,  is  immaterial.  But  whether 
such  would  be  the  rule  in  a  court  of  law,  we  need  not  de- 
termine.—/Se/Zers  (&  Cook  V.  Hayes,  17  Ala.  749, 

The  ruling  in  equity  is,  that  from  the  time  of  a  sale  of 
land,  "the  vendor  becomes  a  trustee  of  the  title  for  the 
vendee,  as  the  latter  is  a  trustee  of  the  purchase- money  for 
the  former.  In  each  instance,  a  lien  is  created  upon  the 
estate  for  the  money.  This  lien  will  prevail  against  a  judg- 
ment creditor  of  the  vendor  intervening  between  the  time 
of  the  agreement  to  convey  and  receipt  of  the  considera- 
tion money,  and  the  actual  conveyance." — 3Iooney  v.  Dor- 
sey  et  al.,  7  Sm.  &  Mar.  15,  and  authorities  there  cited.  See, 
also,  4  Kent's  Com.  152  ;  3Ioyer  v.  Hinman,  3  Kernan,  180 ; 
Scott  V.  Warren,  21  Geo.  408  ;  Louishurg  v.  Purdy,  11  Barb. 
Sup.  Ct.  490  ;  Hay  v.  Taliaferro,  8  Sm.  &  Mar.  727  ;  Eshva 
V.  Lepretre,  21  Ala.  573  ;  GulJy  v.  Bay,  18  B.  Monroe,  107. 

But  it  is  contended  that  the  contract  between  Aicardi 
and  Diggs,  for  the  sale  of  the  premises  by  the  latter  to  the 
former,  was  void  under  the  statute  of  frauds,  and  that  con- 
sequently, Aicardi  could  acquire  no  equity  under  it. 

The  enforcement  of  a  contract  not  made  in  conformity 
to  the  requirements  of  the  statute  of  frauds,  may  be  pre- 
vented ;  but  there  is  nothing  in  the  statute  to  prevent  the 
voluntary  execution  of  such  a  contract,  nor  to  annul  it 
when  executed. — Saivyer  v.  Ware,  36  Ala.  675,  and  authori- 
ties there  cited.  It  results  that  this  position  of  appellee  is 
untenable. 

It  is  the  right  of  a  party  to  go  into  equity,  to  remove  a 
cloud  which  hangs  over  his  title,  either  by  an  actual  or 
threatened  sale  of  the  land  to  another. — Burt  v.  Cassety, 
12  Ala.  734. 

The  bill  in  the  present  case  would  have  equity  for  this 
purpose,  even  if,  under  the  circumstances,  no  title  to  the 
land  would  pass  by  a  sale  under  the  judgment. 

It  is  unnecessary  to  consider  any  other  question  pre- 
sented by  the  record. 

The  decree  of  the  chancellor  must  be  reversed,  and  a 
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decree  here  entered  perpetually  enjoining  the  appellee 
from  levying  his  judgments  upon  the  lands  in  the  plead- 
ings mentioned. 

Appellee  must  pay  the  costs  of  the  court  below  and  of 
this  court. 


JORDAJ^  vs.  STRICKLAND,  Administkatoe. 

[petition  fob  homestead  to  widow  and  childken.] 

1.  Assignment  of  dower  to  widoto  no  bar  to  exemption  of  land,  to  value  of 
$500,  for  benefit  of  widoto  and  children,  as  against  creditors. — Under 
$  2061  (1738)  of  the  Revised  Code,  the  widow  and  children  are  entitled, 
as  against  creditors  ;  that  is,  when  the  lands  of  decedent  have  to  be  sold 
to  pay  debts  ;  to  have  so  much  of  the  land,  as  will  amount,  in  value, 
to  five  hundred  dollars,  set  apart  for  their  benefit  ;  and  this,  notwith- 
standing dower  may  have  been  assigned  to  the  widow. 

2.  Proceeding  to  enforce  this  right. — If  the  probate  court,  in  a  proper  case, 
does  not  proceed  "to  lay  off  and  set  apart"  this  land,  according  to  the 
statute,  (§  2061  (1738)  par.  6),  a  petition  to  the  probate  court  to  enforce 
the  right  of  the  widow  and  children,  is  a  proper  proceeding. 

Appeal  from  Pike  Probate  Court. 

Melissa  J.  Jordan  filed  her  petition  in  the  probate  court 
of  Pike  county,  setting  forth  that  she  was  the  widow  of 
James  H.  Jordan,  deceased ;  that  her  husband  had  died, 
seized  of  certain  lands,  out  of  which  her  dower  had  been 
assigned  to  her;  and  that  the  administrator  of  her  hus- 
band's estate  had  filed  a  petition  for  the  sale  of  the  re- 
mainder of  the  lands  of  the  estate  to  pay  debts.  The  petition 
then  proceeds  to  set  forth,  that  under  such  a  state  of  facts, 
and  agreeably  to  the  statute,  in  such  cases  made  and  pro- 
vided, it  was  her  right  to  have  set  apart  to  her,  for  the 
benefit  of  herself  and  four  children,  land  to  the  value  of 
five  hundred  dollars,  of  the  lands  of  which  her  husband 
died  seized,  pursuant  to  the  terms  of  said  statute;  and 
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prays  that  the  court  would  appoint  commissioners  to  set 
apart  the  land,  of  the  value  of  five  hundred  dollars,  for 
the  benefit  of  her,  and  her  children,  accordingly.  This 
petition  was  dismissed  by  the  court,  at  the  cost  of  the  peti- 
tioner, on  the  ground,  that  dower  in  the  lands  of  her  hus- 
band had  already  been  assigned  to  the  petitioner.  From 
this  decision  of  the  court  she  appealed,  and  now  assigns 
the  same  for  error. 

Watts  &  Troy,  for  appellant. 
Gardner  &  Worthy,  contra. 

BTRD,  J. — The  appellant,  upon  the  facts  set  forth  in 
her  petition,  is  entitled  "to  real  estate  of  the  value  of  five 
hundred  dollars,"  as  against  the  creditors  of  the  estate. 
Code,  §  1738  ;  Chisholm  v.  Boivden,  in  MS.,  at  June  term, 
1867.  The  Acts  approved  January  30, 1860,  (Pamph.  Acts, 
p.  18,)  and  December  9,  1864  ;  (Pamph.  Acts,  p.  93,)  and 
February  19,  1867,  (Pamph.  Acts,  710,)  do  not  affect  the 
rights  of  the  widow  to  such  real  estate,  (if  the  husband 
owned  land  to  that  value,)  as  against  the  debts  of  the  estate. 
They  only  affect  her  right  against  "heirs,  distributees  or 
legatees." 

But  the  second  section  of  the  Act  of  the  9th  December, 
1864,  changes  the  remedy  or  mode  of  enforcing  her  right, 
and  provides  the  manner  in  which  the  judge  of  probate 
"shall  proceed  to  lay  off  and  set  apart  said  land  in  accord- 
ance with  said  section." 

If  the  judge  of  probate  does  not  so  proceed,  it  is  allow- 
able for  the  widow  to  file  a  petition,  as  in  this  case,  to  en- 
force the  right  conferred  by  the  statute,  and  it  is  the  duty 
of  the  court  to  proceed,  and  it  cannot  repudiate  or  reject 
the  petition. 

The  probate  court,  therefore,  erred  upon  this  record,  in 
dismissing  tha  petition  of  appellant. 

It  results  that  the  decree  of  the  probate  court  must  be 
reversed  and  cause  remanded. 


JANUAKY  TEEM,  1868.  317 

Johnston  v.  Davenport,  Administrator. 

JOHNSTON  vs.  DAVENPOET,  Administeatob. 

[widow's  petition  fok  homestead  exemption.] 

1.  Widow's  petition  for  homestead  exemption — oijection  to  form  of. — Where 
the  petition  of  the  widow  ibr  the  homestead  exemption,  of  the  value  of 
$500  of  her  husband's  lands,  fails  to  set  out  the  names  of  the  minor 
children,  and  no  objection  is  made  on  ^that  account  in  the  court  be- 
low, such  an  objection  being  made  for  the  first  time  in  this  court,  can- 
not avail. 

2.  Widotc's  dower — homestead  exemption. — The  fact  that  the  widow  has  a 
separate  estate,  of  greater  value  than  her  dower  and  distributive  share, 
will  not  bar  the  right  of  herself  and  her  minor  children,  to  their  home- 
stead exemption,  of  the  value  of  $500,  in  the  lands  of  her  husband. 

Appeal  from  Tallapoosa  Probate  Court. 

This  was  a  petition,  j&led  by  Mary  Ann  Johnston,  as 
•widow  of  Joseph  Johnston,  deceased,  in  behalf  of  herself, 
and  her  minor  children,  asking  that  there  might  be  "set  off 
by  metes  and  bounds,  real  estate  to  the  value  of  five  hundred 
dollars,  to  include  the  homestead,  or  such  portion  thereof 
as  can  be  selected,  without  injury  to  the  remaining  portion 
of  the  estate,"  for  the  benefit  of  herself,  and  said  minor 
children.  The  petition  sets  forth,  that  the  estate  of  her 
husband  is  insolvent,  and  that  Luke  Davenport,  his  admin- 
istrator, had  filed  his  application  for  the  sale  of  the  real 
estate.  The  petition  was  contested  by  the  said  adminis- 
trator, and  the  parties  agreed  upon  the  following  state  of 
the  facts  of  the  case :  "1st.  That  the  estate  is  insolvent. 
2d.  That  the  widow,  Mary  Ann  Johnston,  had,  at  the  death 
of  decedent,  a  separate  estate,  which,  exclusive  of  the  rents* 
incomes  and  profits,  and  inclusive  of  the  increase  of  slaves 
was  greater  in  value  than  her  dower  interest  and  distribu- 
tive share  in  her  husband's  estate,  estimating  her  dower 
interest  in  his  lands  at  seven  year's  rent  of  the  dower  in- 
terest, and  which  said  separate  estate  is  now  greater  in 
value  than  her  dower  interest,  as  above.  3d.  That  Mary 
Ann  Johnston  has  a  home  where  she  now  resides,  and  was 
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residing  at,  and  before  the  filing  of  her  said  application." 
In  describing  the  parties  to  the  petition,  the  following  lan- 
guage is  used  :  "Your  petitioner  further  states,  that  the 
names  of  all  the  children  of  said  deceased,  (and  three  of 
whom  were  under  the  age  of  21  years  at  the  time  of  the 
death  of  said  decedent,)  are  correctly  set  forth  in  said  ap- 
plication, (of  the  administrator,)  to  sell  the  lands." 

On  final  hearing,  the  court  dismissed  the  petition,  at  the 
cost  of  the  petitioner,  who  thereupon  appealed,  and  as- 
signs for  her  error  the  order  of  the  court  below  dismissing 
her  petition. 

Stone,  Clopton  &  Clanton,  for  appellants. 
W.  H.  Barnes,  contra. 

A.  J.  WALKER,  C.  J.— The  court  below  dismissed  the 
petition  of  a  widow  for  the  allotment  to  her  and  the  minor 
children,  of  five  hundred  dollars  worth  of  land  of  the  in- 
solvent estate  of  her  deceased  husband.  The  dismissal  of 
the  petition,  it  is  contended,  was  right  because  it  did  not  set 
out  the  names  of  the  minor  children,  but  merely  referred 
to  them  as  correctly  set  out  in  another  paper  in  the  court. 
There  was  no  demurrer  or  objection  to  the  petition  in  the 
court  below.  We  are  not  therefore  called  upon  to  deter- 
mine what  action  the  court  should  have  taken  if  the  objec- 
tion had  been  made  at  the  proper  time  and  in  the  proper 
manner.  We  are  decidedly  of  the  opinion,  that  the  objec- 
tion being  made  for  the  first  time  in  this  court  can  not 
avail.  A  decree  might  have  been  predicated  upon  the  facts 
stated  in  the  petition,  which  would  have  been  valid.  If  the 
title  had  been  vested  in  the  widow  by  name  and  the  minor 
children  as  a  class  without  [designation  by  name,  it  would 
have  been  valid  upon  the  maxim  "  id  certum  est  quod  certum 
reddi  potest" 

The  court  dismissed  the  petition  because  it  appeared 
that  the  widow  possessed  a  separate  estate  which,  exclusive 
of  the  rents,  income  and  profits,  was  greater  than  her  dower 
and  distributive  share.  Section  2380  (1991)  of  the  Eevised 
Code  does  not  exclude  the  reception  of  the  benefit  given 
by  §  2061,  (1738.)    It  defeats  the  right  to  dower  and  dis- 
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tributive  share  only.  The  latter  section  does  not  give 
dower  or  distributive  share.  It  is  an  interest  reserved  for 
specified  beneficiaries  independently  of  the  law  of  dower 
and  distribution.  The  point,  we  think,  is  settled  by  the  prin- 
ciple which  underlies  the  decision  in  Chisholm  v.  Boioden, 
in  manuscript,  delivered  on  14th  June,  1867. 
Decree  reversed  and  cause  remanded. 


PEARCE  vs.  POPE. 

[justice    of    peace — JURISDICTION.]  , 

1.  Justice  of  the  peace;  civil  jurisdiction  of. — The  provisions  of  §  9  of 
article  6  of  the  constitution  of  1865,  which  declares  that  the  jurisdic- 
tion of  justices  of  the  peace  in  civil  cases,  "  shall  be  limited  to  causes 
in  which  the  amount  in  controversy  shall  not  exceed  one  hundred 
dollars,"  did  not  vest  in  said  justices,  jurisdiction  to  that  extent,  but 
left  it  with  the  legislature  to  determine  to  what  extent  this  jurisdiction 
should  be  exercised,  in  the  class  of  cases  named  ;  and  until  the  passage 
of  the  act  of  the  20th  February,  1866,  (Acts  1865-6,  p.  60,)  justices  of 
the  peace  could  not  exercise  jurisdiction  in  actions  founded  on  con- 
tracts, where  the  sum  claimed  exceeded  fifty  dollars. 

2.  Same  ;  same.— The  said  act  of  the  20th  February,  1866,  conferred  upon 
justices  of  the  peace  jurisdiction  "of  all  actions  founded  on  any 
contract,  where  the  sum  claimed  does  not  exceed  one  hundred  dollars, " 
but  did  not  change  its  extent  in  the  other  classes  of  civil  suits  as  fixed 
by  the  Code,  §  711.— (Revised  Code,  §  841.) 

Apreal  from  the  Circuit  Court  of  Autauga. 
Tried  before  Hon.  John  Mooke. 

This  action  was  commenced  by  the  appellant  against  the 
appellee,  in  a  justice's  court,  on  the  '25th  October,  1865. 
The  cause  of  action  was  a  promissory  note  nlade  by  the 
defendant.  The  justice  rendered  judgment  against  the 
defendant  on  13th  November,  1865,  for  sixty-two  55-100 
dollars  and  two  10-100  dollars  costs.  From  this  judgment 
the  defendant  appealed  to  the  circuit  court,  where  the  trial 
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was  had  de  novo.  The  defendant  demurred  to  the  com- 
plaint, and  assigned  amongst  other  grounds  of  demurrer, 
that  the  justice  of  the  peace  had  no  jurisdiction  of  the 
amount  for  which  the  suit  was  brought,  and  of  the  amount 
for  which  judgment  was  rendered.  The  court  sustained 
the  demurrer,  and  gave  judgment  for  the  defendant. 

Wm.  H.  &  G.  A.  NoETHiNGTON,  for  appellant. 
Watts  &  Troy,  and  C.  S.  G.  Doster,  contra. 

JUDGE,  J. — It  was  provided  by  the  original  constitution 
of  the  State,  that  the  jurisdiction  of  justices  of  the  peace 
in  civil  cases,  should  not  exceed  fifty  dollars. 

Section  9,  of  article  6,  of  the  present  constitution,  de- 
clares, that  the  jurisdiction  of  justices  of  the  peace,  in  civil 
cases,  "shall  be  limited  to  causes  in  which  the  amount  in 
controversy  shall  not  exceed  one  hundred  dollars." 

While  the  provision  of  the  original  constitution  was  of 
force,  the  legislature  conferred  upon  these  officers,  to  be 
exercised  within  their  respective  counties,  original  jurisdic- 
tion, as  follows : 

"  1.  Of  all  actions  founded  on  any  contract,  where  the 
sum  claimed  does  not  exceed  fifty  dollars. 

"  2.  Of  all  actions  founded  on  any  wrong,  or  injury,  ex- 
cept slander,  where  the  damages  claimed  do  not  exceed 
fifty  dollars. 

"  3.  Of  all  actions  of  forcible  entry,  and  unlawful  de- 
tainer. 

"  4.  Of  all  actions  brought  to  recover  specific  property, 
where  the  value  does  not  exceed  fifty  dollars. 

"  5.  In  such  other  cases  as  jurisdiction  is,  or  may  be 
given  by  law,  not  contrary  to  the  constitution." — Code, 
§711. 

Since  the  adoption  of  the  present  constitution,  the  first 
clause  of  section  711  of  the  Code,  quoted  above,  has  been 
amended,  to  make  it  read  as  follows  :  "  Of  all  actions 
founded  on  any  contract,  where  the  sum  claimed  does  not 
exceed  one  hundred  dollars." — Acts  1865-'6,  p.  60. 

The  object  of  the  constitutional  provisions  before  refer- 
red to,  was  not  to  confer  power  upon  the  legislature,  nor  to 
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vest  jurisdiction  in  justices  of  the  peace,  nor  to  provide 
for  its  exercise.  It  was  to  place  a  restriction  upon  the  leg- 
islature in  conferring  the  jurisdiction — to  provide  a  max- 
imum as  to  its  extent.  This  being  effected,  it  was  left  to 
legislative  discretion  to  fix  its  extent — under  the  maximum, 
and  to  provide  for  its  exercise,  in  the  different  classes  of 
civil  cases. 

Hence,  since  the  adoption  of  the  present  constitution, 
the  legislature,  in  extending  the  jurisdiction  in  actions 
founded  on  contract,  did  not  change  its  extent  in  the  other 
classes  of  civil  suits  as  fixed  by  the  Code  ;  and  notwith- 
standing the  language  of  the  present  constitution,  justices 
of  the  peace  have  not  now  jurisdiction  of  civil  actions 
founded  on  any  wrong  or  injury,  nor  of  actions  for  the  re- 
covery of  specific  property,  where  the  amount  in  contro- 
versy exceeds  fifty  dollars  ;  nor  could  they  now  exercise 
jurisdiction  in  actions  founded  on  contract,  where  the  sum 
claimed  exceeds  fifty  dollars,  but  for  the  act  of  February 
20th,  1866. 

The  present  appellant  instituted  his  suit  for  the  recovery 
of  more  than  fifty  dollars,  and  recovered  judgment  thereon, 
previous  to  the  passage  of  the  act  of  1865-'6  ;  and  it  re- 
sults from  what  we  have  said,  that  the  judgment  rendered 
in  his  favor,  was  coram  non  judice,  and  void,  and  that  the 
circuit  court  did  not  err  in  so  deciding. 

The  want  of  jurisdiction  in  the  justice,  appeared  both  by 
the  judgment  and  on  the  face  of  the  proceedings,  and  it 
was  not  necessary  that  the  appellee  should  have  been  put 
to  his  plea  to  the  jurisdiction. —  Crahtree  et  al.  vs.  Cliatt, 
22  Ala.  181 ;  Lamar  v.  Com.  Court,  21  Ala.  772. 

Judgment  affirmed. 
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LAEKINS  &  MOOEE  vs.  ECKWURZEL. 

[CONVEBSION  OF   CHATTELS.] 

1  Conversion  of  chattlea  ;  misjoinder  of  defendants. — While  it  is  clear,  that 
he  who  sells,  and  he  who  buys  the  chattels  of  another,  which  has  been 
wrongfully  converted,  may  both  be  sued  separately,  for  a  conversion  ; 
yet,  where  the  purchaser  buys,  hona  fide,  and  without  a  knowledge  of 
the  conversion  by  the  seller,  it  seems  to  be  the  better  opinion,  that  they 
can  not  be  anedi  jointly. 

Appeal  from  the  City  Court  of  Montgomery. 
Tried  before  Hon.  T.  M.  Arrington. 

This  was  an  action  for  conversion  of  chatties  brought  by 
appellee  against  appellants.  Otto  G.  Eckwurzel,  (appellee,) 
a  confectioner  doing  business  in  the  city  of  Montgomery, 
ordered  certain  invoices  of  goods,  suitable  to  his  business, 
from  two  firms,  one  at  New  York,  and  the  other  at  Balti- 
more. These  goods  were  shipped  by  way  of  Savannah, 
and  received  and  deposited  in  due  time  at  the  depot  of  the 
Montgomery  &  West  Point  Railroad  in  Montgomery  ;  and 
the  bills  of  lading  for  each  parcel  were  received  by  mail  by 
said  Eckwurzel,  together  with  invoices  of  the  goods.  These 
invoices,  soon  after  they  were  received,  were  taken  from  his 
store  without  the  knowledge,  or  consent  of  appellee.  There 
was  evidence  conducing  to  show  that  defendant  Moore, 
who  was  under  liability  on  a  certain  bill  of  exchange  as  ac- 
commodation acceptor  for  said  appellee,  had  obtained  pos- 
session of  these  goods  from  the  railroad  depot,  without  the 
knowledge  or  consent  of  appellee,  and  had  sold  them  to 
the  appellant,  Larkins,  in  satisfaction  of  the  bill  of  exchange 
upon  which  he  was  accommodation  acceptor  as  aforesaid, 
and  which  said  Larkins  held.  There  was  also  evidence 
conducing  to  show  that  appellant  Moore  had  obtained  these 
goods  from  the  railroad  depot,  and  appropriated  them  to 
the  satisfaction  of  the  said  bill  of  exchange,  with  the  con- 
sent of  appellee.    There  was  much  other  evidence  in  the 
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case,  but  it  relates  to  questions  upon  which  the  court  does 
not  pass. 

The  court  below  charged  the  jury  :  "  That  if  they  be- 
lieved from  the  evidence,  that  the  goods  were  the  property 
of  the  plaintiff,  and  were  wrongfully  taken  by  the  defend- 
ant Moore,  without  the  knowledge,  authority,  or  consent  of 
the  plaintiff,  and  were  afterwards  sold  by  the  defendant 
Moore,  to  the  defendant  Larkins,  without  the  knowledge, 
authority,  or  consent  of  the  plaintiff,  and  if  this  occurred 
before  the  commencement  of  the  suit,  the  defendants  were 
jointly  liable  to  the  plaintiff." 

And  further  :  "  That  the  fact  that  the  defendant  Larkins 
had  no  knowledge  of  the  claim  of  the  plaintiff  to  the 
goods,  until  after  he  had  sold  them  to  a  third  person,  con- 
stituted no  defense  to  this  action,  if  the  goods  were  really 
the  property  of  the  plaintiff,  and  he  had  not,  in  any  man- 
ner, consented  to,  or  authorized  any  sale  or  disposition  of 
them."  To  these  charges  severally  the  defendants  excepted. 

The  jury  rendered  a  verdict  against  both  the  defendants, 
on  which  judgment  was  rendered  for  $1,832  dollars  ;  from 
which  they  appealed,  and  assign  for  error  the  charges  given 
as  above. 

Watts  &  Troy,  for  appellants. 

ElCE,  SeMPLE  &  GOLDTHWAITE,  contrtt. 

BYRD,  J. — The  main  question  in  this  case  is,  whether 
upon  the  facts  shown  by  the  record,  the  action  is  maintain- 
able against  the  appellants  jointly  ?  There  can  be  no  doubt 
that  under  the  law,  and  the  facts  in  evidence,  that  the  ap- 
pellants are  severally  liable  in  trover. — Lee  v.  Matthews, 
10  Ala.  682  ;  Conner  &  Johnson  v.  Allen  dt  Reynolds,  33  ib. 
516.  No  case  has  been  found  by  us,  none  brought  to  our 
notice  by  counsel,  in  which  a  joint  action  in  trover,  has 
been  brought  against  the  seller  and  buyer  of  a  chattel, 
where  the  latter  was  a  purchaser  hona  fide. 

In  the  elementary  works,  no  reference  is  made  to  the 
joint  liability  in  trover  of  a  seller  and  buyer,  to  the  owner 
of  a  chattel.  The  reference  made  to  the  joint  Hability  of 
parties  in  this  form  of  action,  are  uniformly,  if  not  univer- 
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sally,  to  parties  who  participated,  in  some  way,  in  the 
original  conversion. 

In  this  case,  when  Moore  took  possession  of  the  goods, 
under  the  evidence,  he  was  liable  for  the  conversion  to  the 
owner,  and  so  would  all  persons  who  participated  in  that 
act  have  been,  severally  or  jointly,  liable  with  him,  whether 
they  knew  or  had  notice  of  the  claim  of  the  owner  or  not. 
But  as  to  the  joint  liability  of  the  original  tort-feaser  and 
a  person  to  whom  he  sold  the  goods  without  any  notice  of 
the  claim  of  the  owner,  the  question  is  more  difi&cult  of 
solution. 

The  absence  of  any  case  in  point,  and  the  failure  of  the 
elementary  writers  to  make  any  reference  to  such  a  case, 
may  be  looked  upon  as  persuasive  to  show  that  in  the  opin- 
ion of  the  profession,  such  an  action  is  not  maintainable. 
Upon  principle,  it  would  seem  unjust  to  subject  a  hona-Jide 
purchaser  from  a  tort-feaser,  to  a  joint  suit  with  him,  to 
the  costs  and  damages  which  may  be  recovered  in  such  an 
action,  and  to  have  them  fixed  upon  him  as  a  joint  liability 
with  his  vendor. 

Upon  the  other  hand,  if  he  were  sued  severally  he  could 
give  notice  to  his  vendor  of  the  pending  of  the  suit,  and 
require  him  to  defend  it.  And  if  there  should  be  a  recov- 
ery in  the  suit,  his  remedy  against  his  vendor  would  be 
plain. 

While  we  find  no  authorities  directly  in  point,  we  con- 
ceive the  reasoning  employed  and  the  principles  announced 
in  the  following  authorities,  will  sustain  us  in  holding  that 
the  court  erred  in  the  charge  given  to  the  jury. — Co'pe  v. 
liomeyne,  4  McLean,  384 ;  Gage  v.  Epperson,  2  Head,  (Tenn.) 
669  ;  jr/dtney  v.  Slanson,  30  Barb.  276  ;  3  Dane's  Abr.  209, 
§  11,  and  page  212,  §  28 ;  Babcock  v.  Gill  dt  Gill,  10  John. 
286 ;  Sherry  v.  Picken,  10  Ind.  375  ;  Tallman  v.  Tarck,  26 
Barb.  167  ;  Garrard  v.  Pittsburg,  dtc,  29  Penn.  Rep.  154  ; 
Nicoll  V.  Glennie,  et  al.,  1  Maule  &  Sel.  588 ;  Glaze  v.  Mc- 
Million,  7  Porter  280.  We  do  not  intend  to  intimate  that 
no  case  can  arise  in  which  a  seller  and  buyer  could  be  held 
Yiohle  jointly  in  trover. —  White  v.    Wall,  40  Maine,  574. 

The  case  of  Nicoll  v.  Glennie  et  al.,  supra,  is  more  in  point 
that  any  case  we  have  found,  and  Lord  Ellenborough,  in 
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that  case,  remarks  upon  the  importance  of  the  question  and 
the  absence  of  authorities  upon  it.  We  follow  his  ruling 
in  that  case.  The  only  other  questions  argued  by  the 
counsel  for  appellants,  although  they  have  assigned  other 
matters,  relate  to  the  introduction  of  two  bills  of  lading  in 
evidence  by  the  appellee,  and  the  refusal  of  the  court  to 
allow  appellants  to  introduce  secondary  evidence  of  the 
execution  and  contents  of  a  receipt  alleged  to  have  been 
given  by  the  appellee.  And  as  upon  another  trial  both 
parties  may  improve  their  evidence  on  these  points,  and  it 
will  be  probably  different  from  that  upon  the  record,  we 
will  not  pass  upon  the  exceptions  reserved  by  appellants 
upon  the  rulings  of  the  court  thereon.  For  the  error  in 
the  charge  of  the  court,  the  judgment  must  be  reversed 
and  cause  remanded. 

Judge,  J.,  not  sitting. 

BYRD,  J. — We  have  carefully  examined  the  record,  the 
application  for  a  re-hearing,  and  the  foregoing  opinion  ; 
and,  in  response  to  the  application,  we  have  come  to  the 
conclusion  to  adhere  to  that  opinion.  In  the  case  of  White 
V.  Demary  et  al.,  2  N.  H.  546  ;  (see,  also,  Potuery  v.  Saicyer, 
46  Maine,  160 ;  3Ioody  v.  Whitney,  34  ib.  563 ;  Drake  v. 
Barrymore,  14  John.  166  ;  2  Scam.  448  ;  2  Hill  on  Torts, 
467,  §  26 ;  Layman  v.  Hendrix,  1  Ala.  212,)  the  court 
say,  "  when  an  action  sounds  in  tort,  and  is  against  more 
than  one  person,  judgment  can  not  be  had  against  more 
than  one,  without  evidence  of  a  joint  wrong.  A  separate 
wrong  by  each,  entitles  the  sufferer  to  only  a  separate  action 
against  each."  And  the  court  further  say,  that  had  the 
action  been  ex  contractu,  a  neglect  of  one  would  have  sub- 
jected both.  "  But  being  ex-delicto,  the  defendants  to  be 
all  liable,  must  all  have  actually  perpetrated  the  wrong,  or 
directed  it  to  be  done."  The  facts  of  that  case  are  not 
identical  with  those  of  this,  but  sufficiently  so  for  the  ap- 
plication of  the  principles  announced,  to  the  facts  of  this 
case. 

And  in  HiUiard  on  Torts,  it  is  said  that  a  person  who 
knowingly  receives  from  another  a  chattel,  which  the  latter 
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has  wrongfully  seized,  and  afterward,  on  demand  refuses 
to  give  it  back  to  the  owner,  does  not  thereby  become  a 
joird  trespasser,  unless  the  chattel  was  seized  for  his  use. 
"So  where  A.  took  and  converted  the  mule  of  plaintiff  and 
sold  it  to  B.,"  it  was  held  that  the  original  taking  by  A.  and 
the  detention  byB.  were  separate  causes  of  action. — p.  448. 

But  it  has  been  held  that  where  a  consignee,  with  power 
to  sell,  sells  with  intent  to  defraud  the  consignor,  which  in- 
tent is  known  to  the  purchaser,  the  seller  and  buyer  are 
jointly  liable  in  trover. —  White  v.  Wall,  40  Maine,  574. 
Which  is  consistent  with  the  doctrine  held  by  us  in  the 
opinion  heretofore  delivered  in  this  case.  And  these  cases, 
with  those  cited  heretofore,  clearly  draw  the  line  of  distinc- 
tion which  runs  between  those  cases  in  which  a  joint  action 
in  trover  lies  against  a  buyer  and  seller,  and  those  in  which 
it  does  not.  In  trover  against  several  defendants,  all  can 
not  be  found  guilty  on  the  same  count,  without  proof  of  a 
joint  conversion  by  all.  And  if  they  all  join  in  an  act  with 
the  intent  to  deprive  the  owner  of  property,  or  to  convert 
it  to  the  use  of  one  or  both,  they  are  jointly  liable,  whether 
the  act  be  one  of  sale  and  purchase,  or  of  any  other  char- 
acter. But  the  sale  by  one  who  has  converted  the  property 
of  another,  to  an  innocent  purchaser,  can  not  sustain  a 
joint  action,  in  form  ex-deledo,  against  the  seller  and  buyer. 

Although  all  the  evidence  is  not  set  out,  yet  enough  is 
set  out  to  show  that  the  charge  is  erroneous. — Lackett  v. 
McCord,  23  Ala.  851 ;  3Ioore  v.  Clay,  24  Ala.  235  ;  Hines, 
et  ux.,  V.  Trautham,  27  Ala.  359. 
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RAY  vs.  PORTER. 

[action  on  bill  of  exchange  by  endoesee  against  ENDOBSEB.] 

1.  Custom;  proof  of,  in  giviny  notice  of  protest  of  hill  of  exchange, — Held, 
upon  the  authority  of  the  case  of  Gindrat  et  al.  v.  The  Mechanics  Bank 
of  Jugusta,  7  Ala.  324,  that  it  is  permissible  to  prove  a  custom,  or  usage 
at  a  particular  place,  where  the  parties  to  a  bill  of  exchange  reside,  as 
to  the  mode  of  giving  notice  of  the  protest  of  the  non-payment  of  the 
bill. 

Appeal  from  the  City  Court  of  Montgomery. 
Tried  before  the  Hon.  T.  M.  Aerington. 

The  appellant  Ray  commenced  his  suit  against  the  ap- 
pellee, on  the  29th  March,  1866.  The  cause  of  action  was 
a  bill  of  exchange,  endorsed  by  the  defendant.  On  the 
trial,  as  the  bill  of  exceptions  states,  "the  plaintiff  offered  to 
prove  that  it  had  been  the  custom  of  all  the  banks  of  the 
city  of  Montgomery,  and  the  custom  of  the  bank  of  Mont- 
gomery, a  corporation  located  in,  and  transacting  business 
in  the  city  of  Montgomery  for  many  years  before  the 
making,  and  at  the  maturity  of  this  bill  of  exchange,  to 
give  notice  of  demand  of  payment,  of  the  non-payment, 
and  of  the  protest  thereof  of  mercantile  paper,  deposited 
with  and  held  by  said  banks  for  collection,  and  in  their 
own  rights,  in  case  of  default  of  payment  by  the  parties 
thereto,  by  sending  notices  of  the  demands  of  payment, 
of  the  non-payment,  and  of  the  protest  made  on,  and  of 
such  paper,  by  the  notary  public  of  the  banks,  on  paper 
protested  for  non-payment,  through  the  postoffice,  of  the 
city  of  Montgomery,  where  the  parties  to  whom  notices 
were  to  be  given,  resided  in  the  city  of  Montgomery,  it 
appearing  that  plaintiff,  and  the  defendant  resided  in  the 
city  of  Montgomery."  To  the  making  of  which  proof,  the 
defendant  objected,  and  the  court  sustained  the  objection, 
and  would  not  allow  the  proof  to  go  to  the  jury,  to  which 
ruling  of  the  court  the  plaintiff  excepted,  and  took  a  non- 
suit.   He  appealed  to  this  court  to  have  the  same  set  aside. 
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Martin  &  Sayre,  for  appellant. 
Wats  &  Troy,  contra. 

*BYED,  J. — 1.  The  case  of  Gindratetal.v.  The  Mechanic' s 
Bank  of  Augusta,  7  Ala.  324,  has  for  so  long  a  time  settled* 
■without  being  questioned,  the  rule  of  commercial  law  ap- 
plicable to  this  case,  that  we  do  not  feel  authorized  in  re- 
viewing the  authorities  upon  and  disturbing  it.  We  recog- 
nize that  case  as  establishing  the  doctrine  that  it  is  per- 
missible to  prove  a  custom  or  usage  at  a  particular  place 
■where  the  parties  to  a  bill  reside,  as  to  the  mode  of  giving 
notice  of  the  protest  of  the  non-payment  of  the  bill.  The 
only  distinction  in  principle  we  can  draw  between  that  case 
and  the  cases  of  Barlow  v.  Lambert,  28  Ala.  704,  and  of 
Boone  &  Co.  v.  Steamer  Belfast,  in  manuscript,  decided  at 
the  January  term,  1867,  is,  that  it  is  allowable  to  prove  a 
custom  as  to  the  mode  of  doing  a  particular  act,  such  as 
making  a  delivery  of  goods  by  a  common  carrier  at  a  par- 
ticular place,  when  the  contract  is  silent  as  to  the  mode  of 
deHvery,  or  of  giving  notice  where  it  is  necessary  to  fix  a 
liability  or  discharge  it ;  but,  it  is  not  allowable  to  prove  a 
custom  which  dispenses  with  a  positive  rule  of  law  which 
requires  a  delivery  or  notice,  to  fix  the  liability  of  parties, 
or  to  discharge  them.  I  do  not  say  that  this  distinction  is 
one  of  universal  application.  It  may  be  only  tolerated  in 
those  branches  of  the  law  which  are  founded  on  usages  and 
customs,  and  which  are  ever  changing  to  suit  the  constantly 
varying  necessities  and  circumstances  of  trade  and  com- 
merce. Besides,  when  the  Code  adopted  the  commercial  law 
as  applicable  to  certain  contracts  and  their  incidents,  we 
must  presume  that  the  legislature  intended  that  the  rules 
and  principles  of  that  law,  as  settled  by  this  court,  were 
to  be  taken  as  the  exposition  thereof. 

Hence,  we  arrive  at  the  conclusion  that  the  evidence  ex- 
cluded by  the  court  below  was  admissible.  The  suflfi- 
ciency  of  the  evidence  to  estabUsh  a  custom  which  the  law 
recognizes  as  valid,  is  not  raised  on  the  record. 

The  evidence  excluded  was  admissible,  and  the  judgment 
of  non-suit  must  be  set  aside,  and  the  cause  remanded  for 
further  proceedings. 
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SHEPHERD  vs.  REESE. 

[PEOMISSOBT   NOTE — CONTEDEHATE   STATES.] 

1.  Status  of  Confederate  and  State  governments  in  1862. — On  the  8th  day 
of  April,  1862,  the  governments  of  the  Confedrate  States,  and  of 
the  State  of  Alabama,  were  de  facto  governments. 

2.  Promissory  note — war  contract. — The  collection  of  a  note  given  for 
the  purchase-money  of  a  horse,  which  was  purchased  for,  and  used 
in  the  service  of  the  Confederate  States,  in  the  war  between  the  Con- 
federate States  and  the  United  States,  cannot  now  be  enforced  in  the 
courts  of  this  State. 

Appeal  from  the  Circuit  Court  of  Chambers. 
Tried  before  the  Hon.  Robert  Dougherty. 

This  action  was  brought  by  appellee  against  the  appel- 
lants ;  was  commenced  on  the  9th  March,  1866,  and  was 
founded  on  a  promissory  note  made  by  the  appellants,  a 
copy  of  which  is  as  follows  :  "One  day  after  date,  we  or 
either  of  us,  promise  to  pay  H.  A.  Shepherd,  or  bearer,  the 
sum  of  $175,  for  a  horse  to  go  in  captain  Smith's  mounted 
company,  the  horse  to  be  paid  for  as  he  draws  his  money. 
April  8th,  1862."  As  the  bill  of  exceptions  states,  "the 
defendant  proved  the  horse  was  purchased  for,  and  used 
in  the  service  of  the  Confederate  States,  in  the  war  be- 
tween the  United  States  and  the  Confederate  States."  The 
court  below  charged  the  jury,  that  the  plaintiff  could  not 
recover ;  to  which  charge  the  plaintiff  excepted,  and  ap- 
pealed to  this  court,  and  assigned  the  charge  as  error. 

E.  G.  Richards  and  Wm.  H.  Barnes,  for  appellant. 

JUDGE,  J. — At  the  time  the  contract  which  is  the  found- 
ation of  the  present  action,  was  entered  into,  the  Con- 
federate States  and  the  State  of  Alabama  were  de facto 
governments.  The  contract  stands,  therefore,  as  one  ex- 
ecuted in  a  foreign  government ;  and  testing  its  legality  by 
21 
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the  lex  loci  contractus,  it  must  be  pronounced  to  have  been 
a  valid  contract  at  the  time  and  place  it  was  made. — Schei- 
lUe  V.  Bacho,  decided  at  the  present  term.  But  can  it  be 
enforced  in  a  court  acting  under  the  authority  and  consti- 
tution of  the  United  States  ?  We  understand  the  law  to 
be  well  settled,  that  it  cannot  be,  if  it  is  opposed  to  the 
national  policy  or  national  institution. — Story's  Con.  of 
Laws,  §  244 ;  see,  also,  Scheible  v.  Bacho,  supra.  And  we 
think  it  very  clearly  appears  that  such  was  the  character 
of  the  contract  before  us ;  for  its  purpose,  and  direct  and 
immediate  effect,  was  to  aid  in  a  contest  then  pending  for 
dismemberment  of  the  Union. 

This  whole  question  was  fully  discussed  in  ScheiUe  v. 
Bacho,  supra,  to  which  case  and  the  authorities  therein 
cited,  we  refer. 

Judgment  affirmed. 


McGEHEE  ET  AL.  vs.  POSEY,  Administrator,  &c. 

[action  fob  breach  of  special  contract  to  deliver  cotton,  &c.] 

1.  Damages;  measure  of,  far  h-each  of  contract. — Where  the  contract,  by- 
its  terms,  is  payable  in  certain  chattels,  the  value  of  the  chattels,  at  the 
time  of  delivery,  is  the  measure  of  damages  for  the  breach  of  the  con- 
tract. 

Appeal  from  the  Circuit  Court  of  Lowndes. 
Tried  before  Hon.  George  Goldthwaite. 

This  action  was  brought  by  the  appellee,  as  administra- 
tor, <fec,,  against  the  appellants,  and  was  commenced  on 
the  27th  March,  1866,  to  recover  damages  for  the  breach 
of  a  certain  promise  in  writing,  made  by  the  appellants,  a 
copy  of  which  is  as  follows  : 
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"Bil\gg's  Store,  Nov.  21st,  1864. 
By  the  first  day  of  January,  1866,  I  promise  to  pay  G. 
A.  Thigpen,  administrator,  &g.,  thirty-five  hundred  pounds 
seed  cotton,  and  seventy-five  bushels  corn,  for  the  rent  of 
the  land  I  am  living  on.  The  above  note  is  given  for  the 
rent  of  the  land  for  sixty- five."  The  breach  of  the  con- 
tract assigned,  was  the  non- delivery  of  the  corn  and  cotton. 
The  court  below  charged  the  jury,  to  find  for  the  plaintifi"* 
the  value  of  the  cotton  and  corn,  on  the  1st  day  of  January, 
1866,  with  interest  from  that  time  to  the  time  of  the  trial. 
The  defendant  excepted  to  this  charge,  and  asked  the  court 
to  charge  the  jury — 1st,  That  if  they  found  from  the  evi- 
dence that  Confederate  money  was  the  only  currency  of 
the  country  when  the  contract  was  made,  then  the  jury 
might  presume,  in  absence  of  evidence  to  the  contrary, 
that  the  contract  was  made  with  reference  to  the  value  of 
the  rent  of  the  land,  and  the  corn  and  the  cotton,  at  the 
time  the  contract  was  made,  in  Confederate  money.  2d. 
That  if  the  jury  believe  from  the  evidence  that  the  con- 
tract was  made  with  reference  to  the  value  of  the  rent  of 
the  land,  the  corn  and  the  cotton,  in  Confederate  money, 
at  the  time  the  contract  was  made,  then  the  jury  must 
assess  the  damages  for  the  breach  of  the  contract,  at  the 
value  of  the  cotton  and  corn,  at  the  time  the  contract  was 
made,  with  interest  from  that  time  to  the  time  of  the  trial. 
3d.  That  if  the  jury  believe  from  the  evidence  that  the 
contract  was  made  with  reference  to  the  value  of  the  rent 
of  the  land,  and  the  corn  and  the  cotton,  in  Confederate 
money,  at  the  time  the  contract  was  made,  then  the  jury 
may  assess  the  damages  at  the  value  of  the  rent  of  the 
land  at  the  time  the  contract  was  made,  with  interest 
thereon,  from  that  time  to  the  time  of  the  trial."  The 
court  refused  to  give  each  one  of  these  charges,  and  de- 
fendant excepted,  and  appealed  to  this  court. 

James  Buel,  for  appellants. 
Clements  &  Williamson,  contra. 

A.  J.  WALKER,  C.  J|— The  third  section,  26th  ordin- 
ance of  the  convention  of  1865,  has  no  relation   to  the 
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measure  of  damages  in  this  case.  The  two  subjects  of 
regulation  of  the  section  are,  the  consideration  and  the 
currency  in  which  contracts  are  to  be  paid.  There  is  no 
question  of  consideration  here,  and  no  question  as  to  the 
currency  in  which  payment  was  to  be  made.  The  con- 
tract by  its  terms  was  payable  in  certain  chattels ;  the 
value  of  which,  at  the  time  of  delivery,  is  the  measure  of 
damages. — Rose  v.  Bozeman,  40  Ala.  678.  We  do  not  think 
either  one  of  the  charges  asked  should  have  been  given. 
Scheible  v.  Bacho,  40  Ala.  423. 
Affirmed. 


FEAGIN  vs.  PEAKSON. 

[action  of  detinue.] 


1.  Evidence;  introduction  of  secondary. — What  proof  of  the  loss  of  a 
mortgage,  (see  statement  of  the  case, )  will  be  held  sufficient  to  author- 
ize secondary  evi'lence  of  its  contents. 

2  Judgment  entry  ;  recitals  in. — Where  the  judgment  entry  recites  that 
the  parties  went  to  trial  on  "issue  joined  on  the  general  issue,"  and  does 
not  show  what,  if  any,  disposition  was  made  of  the  other  pleas  filed, 
it  will  be  held,  on  error,  that  the  defendant  waived  all  other  pleas,  and 
elected  to  try  the  cause  on  the  issue  joined. 

3.  Pleas ;  general  issue,  puis  darrein  continuance. — When  a  cause  is  tried 
on  the  general  issue,  the  parties  are  confined  to  their  rights,  as  they 
existed  at  the  commencement  of  the  suit.  If  any  thing  occurs  after, 
which  the  defendant  can  avail  himself  of  as  a  partial  defence  to  the 
action,  he  must  set  it  up  by  way  of  plea,  puis  darrein  continuance. 

4.  Detinue  ;  death  of  slave. — The  death  of  a  slave,  after  suit  brought  for 
his  recovery,  is  no  defence  to  the  action. 

Appeal  from  the  Circuit  Court  of  Barbour  county. 
Tried  before  Hon.  H.  D.  Clayton. 

This  was  an  taction  of  detinue  to  recover  a  slave,  brought 
by  the  appellee  against  the  appellant,  and  was  commenced 
on  the  11th  day  of  April,  1862.    At  the  spring  term  1867, 
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the  defendant  pleaded,  amongst  others,  the  following  pleas  : 
1st.  For  further  answer  to  plaintiffs  cause  of  action,  de- 
fendant pleads  non-detinet.  2d.  For  further  answer  to 
plaintiff's  cause  of  action,  defendant  pleads  the  destruction 
of  the  property,  or  slave  sued  for,  as  property,  puis  darrein 
continuance.  As  the  bill  of  exceptions  states,  "  the  plaintiff 
introduced  himself  as  a  witness,  to  lay  the  predicate  for  the 
introduction  of  secondary  evidence  to  establish  the  mort- 
gage deed  to  the  slave  sued  for,  for  which  he  relied  upon 
as  title  in  said  cause,  executed  to  him  by  the  person  under 
whom  defendant  claims ;  thereupon  he  testified  that  he 
took  a  mortgage  on  a  certain  boy,  Austin,  then  a  slave,  the 
property  of  one  W.  P.  Jones,  the  mortgagee ;  that  said 
mortgage  was  due  on  the  first  day  of  Janiiary,  1862  ;  that 
on  the  11th  day  of  April,  1862,  he  placed  the  said  mortgage 
in  the  hands  of  his  attorney,  D.  M.  Seals,  esq.,  whom  he 
employed  to  bring  his  said  suit ;  that  he  had  never  seen 
said  mortgage  since,  and  could  not  find  it,  although  he  had 
made  diligent  search  for  it.  He  then  introduced  his  said 
attorney,  D.  M.  Seals,  who  testified  that  he  always  kept 
his  circuit  court  papers,  or  papers  pertaining  to  his  cases 
in  the  circuit  court,  in  a  particular  place  in  his  office,  each 
kind  of  papers  in  a  place  of  its  own  ;  that  he  had  searched 
his  office  diligently  and  carefully,  in  the  places  wherein  he 
kept  said  papers,  to  see  what  ones  he  would  need  in  the 
trial  of  causes ;  that  said  examination  was  made  just  be- 
fore this  present  term  of  the  court,  and  had  not  seen  any- 
thing of  the  mortgage  among  them,  and  from  the  search, 
he  stated  it  as  a  fact,  that  he  did  not  have  the  mortgage 
in  his  possession.  He  further  stated  that  he  had  never 
especially  looked  for  said  mortgage,  and  that  since  1862, 
he  had  moved  his  office,  two  or  three  times,  but  that  he 
removed  all  his  papers  in  the  book-cases  and  desks  in 
which  they  were  kept,  and  that  on  each  removal,  he  ex- 
amined carefully,  and  saw  that  he  left  no  papers.  This 
being  all  the  proof,  plaintiff  offered  the  record  of  the  mort- 
gage from  the  probate  court,  upon  its  being  agreed  that 
it  should  be  received  as  a  correct  transcript,  and  then 
proved  by  said  plaintiff  and  said  Seals,  that  it  was  a  cor- 
rect copy  of  the  original  mortgage  on  said  slave,  and  that 
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the  coutents  of  the  copy  were  the  contents  of  the  original." 
To  all  of  which  proof,  the  defendant  objected,  upon  the 
ground  that  the  predicate  was  not  laid  ;  which  objection 
was  overruled  by  the  court  and  the  defendant  excepted. 
The  defendant  asked  the  court  to  give  the  following  charges : 
That  this  action  having  been  brought  to  recover  the  said 
Austin,  who  was  a  slave  at  the  time  of  its  commencement, 
but  who  is  now  a  freedman,  and  a  citizen  of  the  United 
States,  which  facts  the  court  judicially  knows,  that  this 
action  could  not  be  maintained  by  the  plaintiff  against  the 
defendant ;  that  the  slave  sued  for,  having  been  set  free 
since  suit  brought,  the  plaintiff  could  not  recover.  The 
f '~urt  refused  to  give  each  of  said  charges,  and  defendant 
excepted.  The  court  charged  the  jury,  that  the  defendant 
was  liable  for  the  hire  of  the  slave  from  the  day  of  suit 
brought  to  the  date  of  the  ordinance  of  the  convention  of 
the  State  of  Alabama,  in  1865,  abolishing  slavery  ;  to  which 
charge  the  defendant  excepted.  There  was  judgment 
against  the  defendant  for  $175  50,  damages  and  costs.  He 
appealed,  and  assigned  as  error,  the  above  rulings  of  the 
circuit  court. 

Alpeteus  Baker,  and  F.  M.  Wood,  for  appellant. 
D.  M.  Seals,  contra. 

BYKD,  J. — The  proof  of  the  loss  of  the  mortgage  was 
sufficient  to  authorize  secondary  evidence  of  its  contents. 
Poe  V.  Dorrah,  20  Ala.  288  ;  ib.  485 ;  Johnson  v.  FoiveUj 
30  Ala.  113. 

We  can  not  see  why  the  court  "refused  to  admit  the  proof 
of  the  contents  of  the  mortgage,  by  the  transcript,"  when 
there  seems  to  have  been  no  objection  on  the  part  of  ap- 
pellant, and  yet,  permitted  the  contents  to  be  proven  by 
parol.  But  the  bill  of  exceptions  shows  that  the  witnesses 
proved  that  the  contents  of  the  original  were  the  same  as 
the  transcript,  and  that  it  was  agreed  by  the  parties  that  it 
should  be  received  as  a  correct  transcript,  and  therefore,  if 
the  court  committed  an  error  in  its  ruling  on  this  question, 
it  was  an  error  without  injury. 

2.  It  appears  from  the  judgment  entry,  that  the  parties 
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went  to  trial  on  "  issue  joined,  on  the  general  issue,"  and 
it  does  not  show  what,  if  any,  disposition  was  made  of  the 
other  pleas  filed.  In  this  state  of  the  record,  we  must  hold 
that  the  appellant  waived  all  other  pleas,  and  elected  to 
try  the  cause  on  the  issue  joined. 

It  is  a  rule  of  law,  that  when  a  cause  is  tried  on  the  gen- 
eral issue,  the  parties  are  confined  to  their  rights  as  they 
existed  at  the  commencement  of  the  suit.  If  anything 
occurs  after,  which  the  defendant  can  avail  himself  of  as  a 
partial  defence  to  the  action,  he  must  set  it  up  by  way  of 
plea,  puis  darrein  continuance.  Hence,  under  the  issue 
joined,  we  can  not  perceive  how  the  defendant  could  raise 
the  question  of  the  manumission  of  the  slave  sued  for, 
when  he  was  set  free  subsequent  to  the  commencement  of 
the  suit. 

It  has  been  held  by  this  court,  that  the  death  of  a  slave 
after  suit  brought,  is  no  defence  to  the  action. — 5  Stew.  & 
Porter,  133  ;  Lag's  Exrs.  v.  Lawson,  AdnCr,  23  Ala.  377 ; 
Bell  V.  Pharr  et  al,  7  Ala,  812. 

For  these  reasons  the  court  did  not  err  in  refusing  to 
give  the  charges  asked  ;  and  the  one  given,  if  erroneous, 
was  without  injury  to  appellant ;  for  the  reason,  that  the 
court  did  not  render  any  judgment  for  the  value  of  the 
slave  at  the  time  suit  was  brought,  and  only  for  damages 
for  the  detention  ;  and  if  the  charge  authorized  the  jury 
to  give  hire  for  a  longer  time  than  under  the  law  could  be 
done,  still  the  excess  of  time  was  so  small  that  it  is  evident 
to  us  the  value  of  the  slave  exceeds  the  excess  of  hire 
allowed  under  the  charge  of  the  court. — JRose  v.  Fearson, 
in  manuscript,  decided  at  the  present  term,  is  decisive  of 
this  question. 

There  being  no  error  of  which  appellant  can  justly  com- 
plain, the  judgment  of  the  court  below  must  be  affirmed. 
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TEAT  ET  ALS.  vs.  COCKE. 

[PABTTES — PEACTICE.  ] 

1.  ^^ Act  to  regxilate  judicial  proceedings'^'  construction  of. — Under  the  act 
of  February  20tb,  1866,  "to  regulate  judicial  proceedings,"  it  is  error  to 
render  final  judgment  before  the  third  term,  after  each  and  all  of  the 
defendants  against  whom  judgment  is  taken,  have  been  served  with 
process. 

Appeal  from  the  Circuit  Court  of  Macon  County. 
Tried  before  the  Hon.  Egbert  Dougherty. 

This  was  an  action  brought  by  N.  W.  Cocke,  on  a  prom- 
issory note,  signed  by  four  persons,  J.  S.  Caldwell,  H.  M. 
Caldwell,  C.  T.  Segrist,  and  W.  F.  Teat.  The  summons 
and  complaint  were,  in  the  first  instance,  issued  against  the 
three  first  named  persons  only.  It  was  returned  "ex- 
ecuted" on  these  defendants,  to  the  spring  term,  1862,  of 
Macon  circuit  court.  At  the  fall  term,  1866,  of  said  court, 
the  plaintiff  asked,  and  obtained  leave  to  amend  his  com- 
plaint by  adding  the  name  of  W.  F.  Teat  as  a  defendant, 
the  cause  having  been  regularly  continued  up  to  that  time. 
A  branch  summons  was  accordingly  issued  to  Butler 
county,  where  Teat  resided,  and  was  executed  on  him,  and 
returned  to  the  spring  term,  1867.  At  that  term,  the  suit 
was  abated  as  to  Segrist,  who  had  departed  this  life,  and 
a  judgment  nil  dicit,  on  motion  of  the  plaintiff,  was  entered 
against  the  other  defendants,  including  Teat. 

The  rendering  of  final  judgment,  under  these  circum- 
stances, against  the  defendants,  is  assigned  for  error. 

Stone,  Clgptgn  &  Clantgn,  for  appellants. 
W.  C.  McIvER,  cmtra. 

JUDGE,  J. — If  the  court  below  had  not  the  power,  un- 
der the  circumstances,  to  allow  the  amendment  to  make 
Teat  a  party  defendant,  by  the  issue  of  a  branch  summons — 
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a  question  not  necessary  to  be  here  decided — still,  a  judg- 
ment by  nil  dicit  having  been  suffered  without  objection  to 
the  amendment,  the  action  of  the  court  in  allowing  it,  cannot 
be  reviewed  on  error. — Stewart  v.  Goode  &  Ulrick,  29  Ala. 
476.  Such  a  judgment  is  an  admission  that  the  defendant 
has  been  properly  brought  into  court. — Emanuel  v.  KetchuTrif 
21  Ala.  257. 

Under  the  act  of  February  20th,  1866,  to  regulate  judicial 
proceedings,  the  first  term  of  the  court  after  the  commence- 
ment of  the  action,  in  suits  like  the  present,  is  the  return 
term,  the  second  an  appearance  and  pleading  term,  and 
the  third  or  next  term  thereafter,  the  trial  term.  The 
action  was  commenced  as  against  Teat,  on  the  12th  of  Oc- 
tober, 1866,  and  the  spring  term  1867,  was  the  return  term, 
as  to  him,  at  which  term  the  court  rendered  judgment. 
This  action  of  the  court  was  erroneous.  By  making  Teat 
a  party,  the  appellee  imposed  upon  himself,  by  his  own 
election,  the  necessity  of  delaying  his  cause  until  the  regu- 
lar trial  term,  as  to  Teat,  should  arrive.  The  analagous 
case  of  Griffin  et  al.  v.  Wilson,  19  Ala.  27,  is  decisive  of  this 
question.  See,  also,  Dupree  &  Hampton  v.  Smith,  3  Ala. 
736. 

The  error  of  the  court  above  pointed  out,  is  no  mere 
formal  defect,  which  might  have  been  remedied  by  an 
amendment  in  the  court  below. — Shep.  Dig.  664,  §  20.  It 
is  a  radical  error  which  was  not  cured  or  waived  by  the 
appearance  of  Teat,  nor  by  the  judgment  by  nil  dicit, 
Emanuel  v.  Ketchum,  supra. 

Judgment  reversed  and  cause  remanded. 
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OWEN,  BY  McIVEK,  Guardian,  vs.  PEEBLES,  Exectjtor. 

[GUABDIAN'S  ACCOTJNTS — ^SETTLEMENT.] 

1.  Affidavit  of  executor  of  gtiardian  to  his  account  current ;  certain  maiiers 
therein,  not  admissible. — So  much  of  an  affidavit  attached  to  the  account 
of  the  executor  of  a  deceased  guardian,  filed  for  final  settlement,  as  sets 
forth  :  that  his  testator,  as  he  believed,  did  not  use  the  funds  of  his 
ward  for  his  own  purposes  ;  that  he  (the  said  testator)  was  unable,  dur- 
ing certain  years,  to  loan  out  the  funds  of  his  ward  ;  and  that  ho  had 
on  hand,  when  he  died,  a  considerable  sum  in  Confederate  bills,  is  not 
available  for  any  purpose  against  the  ward,  and  if  used  in  any  way  on 
the  trial,  against  his  objection,  it  is  error. 

2.  Guardian;  when  liahle  for  hire  of  slave  and  medical  Mils. — A  guardian 
who  appropriates  the  services  of  a  slave  belonging  to  his  ward,  is 
chargeable  with  hire  ;  and  is  responsible  for  medical  bills  incurred  on 
slave's  account,  during  the  time  of  such  service. 

3.  Same;  when  entitled  to  credit  for  certain  investments. — A  guardian  who 
has  invested  the  funds  of  his  ward,  bona  fide,  in  Confederate  States 
bonds,  is  entitled  to  a  credit  for  the  sum  so  invested,  on  final  settlement. 
Btkd,  J.  dissenting. 

4.  Same  ;  when  not  chargeable  icith  interest. — A  guardian  is  not  chargeable 
with  interest  on  funds  which  he  could  not  with  reasonable  diligence 
loan  out,  safely, 

6.  Same  j  what  a  proper  credit  for. — A  guardian  should  be  allowed  a  reas- 
onable credit  for  board  furnished  his  ward  ;  aud,  also,  for  keeping  of 
ward's  horse,  in  a  proper  case. 
6.  Evidence;  declarations  of  party. — Declarations  of  the  executor,  touch- 
.  ing  transactions  of  his  testator,  which  related  to  said  testator's  guardian- 
ship, admissible  for  the  ward. 

Appeal  from  Probate  Court  of  Macon  county. 

This  was  a  proceeding  for  fiaal  settlement  in  the  probate 
court  of  Macon  county,  between  Howell  Peebles,  executor 
of  the  last  will  and  testament  of  N.  G.  Owen,  deceased, 
who  was  guardian  in  his  lifetime,  of  E.  L.  Owen,  a  minor, 
and  said  R.  L.  Owen,  by  W.  C.  Mclver,  guardian  ad  litem. 
The  said  Peebles,  as  executor,  &c.,  filed  his  account  current 
of  the  guardianship  of  his  testator,  and  appended  thereto 
an  affidavit,  which,  after  making  oath  to  the  correctness  of 
the  account,  proceeds  in  these  words  : 
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"Affiant  further  states,  that  he  was  upon  terms  of  inti- 
macy with  his  said  testator,  and  that  he  is  satisfied,  and  so 
states,  that  his  testator  did  not  use  the  funds  of  his  ward 
for  his  own  purposes.  He  further  states,  that  he  does 
verily  believe,  and  so  states,  that  his  testator  had  a  large 
portion  of  the  funds  of  his  said  ward  on  hand,  in  the  sum- 
mer of  1862  and  in  1863.  That  he  often  heard  his  said 
testator  in  1863  and  in  1864,  try  to  loan  out  the  funds  of 
his  said  ward,  and  heard  him  speak  of  having  the  funds  of 
his  ward  on  hand  in  1863  and  1864,  and  of  his  being  una- 
ble to  loan  them  in  the  years  1863  and  1864.  Said  testa- 
tor proposed  to  let  affiant  have  the  funds  of  his  ward  in 
1863,  without  interest,  by  affiant's  keeping  of  the  same 
until  the  close  of  the  war.  Affiant  further  states,  that  it 
was  difficult  to  loan  out  funds  in  good  hands,  from  the 
summer  of  1862  until  the  death  of  his  testator,  which  was 
in  October,  1864,  and  that  his  testator  had  on  hand  at  his 
death,  in  Confederate  bills,  about  one  thousand  dollars." 

To  so  much  of  the  affidavit  as  is  above  set  forth,  the 
ward,  by  his  guardian  ad  litem,  objected,  when  the  same 
was  offered  with  the  account  at  the  hearing,  but  the  court 
overruled  the  objection,  and  said  E.  D.  Owen,  by  his  guatd- 
ian  ad  litem,  excepted. 

The  facts  relating  to  other  questions,  upon  which  the 
court  passed,  will  sufficiently  appear  from  the  opinion  of 
the  court. 

The  probate  court  made  a  decree  in  the  case,  passing  and 
allowing  the  account  of  said  appellee,  as  executor  of  said 
Owen,  guardian,  &c.,  and  finding  in  his  hands  a  balance  of 
1,420.92-100  dollars  due  said  ward.  From  this  decree  the 
said  ward  appealed,  and  assigned  the  same  as  error. 

N.  S.  Graham,  and  W.  C.  McIver,  for  appellant. 
Clopton  &  LiGON,  and  G.  W.  Gunn,  contra. 

A.  J.  WALKEE,  C.  J. — This  was  a  proceeding  for  the 
settlement  of  the  accounts  of  a  deceased  guardian  by  his 
executor. 

The  bill  of  exceptions  states,  that  the  executor  presented 
his  account  with  the  ward  "with  his  affidavit  attached," 
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"which  affidavit  is  set  out.  The  affidavit  consists  of  a  state- 
ment of  the  correctness  of  the  account,  followed  by  state- 
ments, tending  to  show  that  the  testator  did  not  use  the 
funds  of  his  ward  ;  that  the  testator  could  not  loan  out  his 
ward's  funds,  and  that  the  testator  had  on  hand  one  thou- 
sand dollars  in  Confederate  money  at  the  time  of  his 
d3ath.  The  ward  objected  to  the  affidavit  as  a  whole,  and 
also  to  the  latter  statements,  as  to  the  use  and  loan  of  the 
funds,  and  as  to  the  possession  of  the  Confederate  money. 
The  objections  were  overruled,  but  it  is  not  stated  that  the 
affidavit  was  treated  or  received  as  evidence. 

So  much  of  the  affidavit  as  merely  asserts  the  correct- 
ness of  the  account,  was  probably  only  designed  to  satisfy 
the  statute  which  requires  such  accounts  to  be  sworn  to. 

The  remainder  of  the  affidavit,  it  is  contended,  cannot  be 
presumed  to  have  been  introduced  as  evidence,  and  that 
therefore,  there  was  no  injury  in  overruling  the  objections. 
The  rule  in  such  cases  is,  that  if  objections  to  evidence  are 
erroneously  overruled,  injury  will  be  presumed,  and  it  is 
not  incumbent  upon  the  party  excepting,  to  show  affirma- 
tively that  the  evidence  was  read. — Buford  v.  Goidd, 
35  Ala.  268. 

But  it  is  contended  that  this  affidavit  was  merely  pre- 
sented as  affecting  the  question  of  interest,  under  §  2148, 
(1813,)  Eevised  Code.  That  section  provides  as  follows  : 
"K  any  executor  or  administrator  uses  the  funds  of  the 
estate  for  his  own  benefit,  he  is  accountable  for  any  profit 
made  thereon,  or  legal  interest ;  and  in  making  their  re- 
turns they  must  state  the  sum  so  used,  the  time  and  profit 
of  the  same,  if  over  legal  interest,  or  must  expressly  deny 
on  oath,  that  they  have  so  used  such  funds,  and  any  party 
interested  may  contest  the  same."  This  statute,  by  its 
terms,  applies  alone  to  the  settlement  of  the  accounts  of 
executors  and  administrators.  It  is  argued,  however,  that 
it  is  made  applicable  to  settlements  of  guardian's  accounts 
by  §  2449,  (2039,)  Revised  Code.  This  section  applies  to 
the  settlements  of  the  accounts  of  guardians ;  the  law  gov- 
erning the  settlement  of  the  accounts  of  executors  and  ad- 
ministrators, so  far  "as  applicable,  and  not  in  hostility  with 
any  provision  of"  the  chapter  in  which  it  is  found.    The 
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section  providing  for  the  relief  of  executors  and  adminis- 
trators from  accountability  for  interest  upon  a  sworn  nega- 
tive of  their  use  of  the  funds,  does  not,  under  the  section 
last  noticed,  apply  to  guardians,  for  two  reasons  :  1st.  It  is 
inapplicable  ;  2d.  It  is  in  hostility  to  a  section  contained  in 
the  prescribed  chapter. 

The  law  relieving  executors  and  administrators  from  in- 
terest upon  making  the  affidavit,  proceeds  upon  the  ground 
that  it  is  not  their  duty  to  make  the  investments,  or  to  put 
out  the  funds  of  the  estate  on  interest,  and  that  they  are 
therefore  not  chargeable  with  interest  unless  they  have 
used  the  money,  which  is  a  general  rule  of  the  common 
law,  subject  to  exceptions. — Pearson  v.  Darrington,  32  Ala- 
227-269  ;  Bmzeale  v.  Brazeale,  9  Ala.  491 ;  Hollis  v.  Caugh- 
man,  22  Ala.  478 ;  Farmer  v.  Farmer,  26  Ala.  671. 

The  law  in  reference  to  guardians  is  precisely  the  re- 
verse. They  are  responsible  for  interest,  if  they  keep  the 
ward's  funds  unemployed  when  they  could  have  been  safely 
invested.  It  is  their  duty  to  make  investments,  if  it  can 
be  safely  done  by  the  exercise  of  due  diligence.  This  is  the 
law  independently  of  statute. — Bryan  v.  Craig ,  12  Ala.  354; 
Kyle  V.  Barnett,  17  Ala.  306-311 ;  2  Kent's  Com.,m.  p.  231 ; 
Allen  V.  Martin,  36  Ala.  330.  They  cannot,  therefore,  be 
relieved  from  interest  upon  a  mere  showing  that  the  funds 
have  not  been  used. 

Section  242ti,  (2024,)  of  the  Revised  Code,  makes  it  a 
guardian's  duty,  if  practicable,  to  lend  out  all  surplus 
money  of  his  ward,  on  bond  and  mortgage,  or  on  good  per- 
sonal security.  He  is  relieved  from  interest  if  the  making 
of  such  investment  was  impracticable.  The  exemption  of 
a  guardian  from  interest  on  account  of  the  non-user  of  the 
funds  would  be  in  hostility  to  this  section,  for  it  is  obvious 
that  under  this  section  no  such  exemption  would  result 
from  such  non-user. 

We  conclude  that  the  affidavit  as  to  the  use  of  the  funds, 
the  impracticability  of  loaning  them,  &c.,  was  not  available 
for  any  purpose  against  the  ward,  and  if  the  affidavit  was 
used  for  any  purpose  on  the  trial,  it  was  improper. 

In  passing  upon  the  affidavit  we  have  purposely  omitted 
to  notice  other  objections  to  it,  but  we  must  not  be  under- 
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stood  to  deny,  by  not  noticing  them,  that  there  are  other 
valid  objections  to  it. 

The  guardian  was  credited  with  the  amount  of  a  phy- 
sician's bill,  paid  by  him,  for  services  rendered  to  the  ward's 
slaves  during  a  period  when  the  guardian  had  hired  them 
to  himself.  The  guardian  had  no  legal  authority  to  elect 
to  be  himself  the  hirer  of  the  slaves.  He  must  at  least  be 
chargeable  for  the  value  of  the  hire  during  the  time  of  his 
appropriation  of  them  to  his  own  use.  The  hirer  is  re- 
sponsible, when  there  is  no  agreement  to  the  contrary,  for 
the  medical  attendance  on  the  slaves  hired. — Gibson  v. 
Andreivs,  4  Ala.  66.  The  guardian  iu  this  case  is  chargeable 
with  the  reasonable  hire  of  the  slaves,  and  the  ward  was 
not  responsible  for  the  medical  bills.  The  bill  of  excep- 
tions states  that  the  guaidian  called  upon  five  persons  to 
appraise  the  hire,  and  that  they  did  so,  directing  that  the 
ward  should  pay  the  physician's  bills.  The  ward  was  not 
a  party  to  this  appraisment,  and  is  not  bound  by  it,  and  it 
was  not  evidence  against  him. 

If  it  appeared  that  the  guardian  could  not,  by  the  exer- 
cise of  due  diligence,  loan  out  money,  he  should  not  have 
been  charged  with  interest  for  the  failure  to  make  such 
loan.  There  was  evidence  on  the  subject  of  the  imprac- 
ticability of  making  loans  in  1863  and  1864,  but  none  re- 
lating to  the  subject  in  1862.  Allowing  the  utmost  effect 
to  the  evidence,  we  can  not  perceive  any  reason  for  the 
exemption  from  interest  allowed  by  the  court  from  the  first 
of  June,  1862. 

If  the  deceased  guardian  made  the  investment  of  Con- 
federate money  in  Confederate  bonds,  which  is  set  up  ;  if 
such  funds  belonged  to  the  ward ;  and  if  the  guardian  re- 
ceived therefor  the  certificate  given  in  evidence,  and  re- 
ported the  same  within  sixty  days  thereafter;  or,  if  a  good 
cause  fcr  not  making  such  report  was  shown,  the  appellee 
was  entitled  to  the  credit. — Acts  9th  November,  1861,  p.  p. 
53,  54  ;  Watson  v.  Stone ;  Dockery  v.  McDowell ;  Nelson  v. 
Cook,  in  manuscript. 

Under  the  circumstances  above  stated,  the  guardian's 
right  to  a  credit  is  plain.  It  may  be,  however,  (as  we  infer 
from  the  transcript,  was  the  case,)  that  the  investment  was 
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not  reported  in  sixty  days,  and  that  there  was  no  good  cause 
shown  for  not  making  such  report,  as  required  by  the  act 
of  the  9th  November,  1861.  It  is  proper  for  us  to  inquire 
what  are  the  rights  of  the  parties  in  the  absence  of  such 
report,  or  a  good  cause  for  not  making  it.  In  the  case  of 
Dockery  v.  McDowell,  in  manuscript,  (Januaay,  1867,)  in  re- 
ference to  the  absence  of  such  a  report,  we  briefly  said  : 
"  If  that  be  admitted,  it  can  not  affect  the  result,  for  before 
the  administrator  could  be  charged  on  account  of  the  in- 
vestment of  Confederate  treasury- notes  in  that  way,  it 
should  appear  that  the  estate  was  injured  thereby."  In 
ascertainiug  the  grounds  of  that  decision,  it  must  be  ob- 
served that  the  third  section  of  the  act  of  the  9th  Novem- 
ber, 1861,  bestows  an  unrestricted  and  unconditional  au- 
thority to  make  the  investment.  The  next  section  (the 
fourth,)  requires  a .  report  of  the  investment  within  sixty 
days,  unless  good  cause  should  be  shown  to  the  proper 
court  for  not  making  such  report  within  that  time.  Thi» 
(the  fourth)  section  declares,  as  the  consequence  of  not 
making  the  report,  or  showing  good  cause  for  the  omission, 
that  the  credit  shall  not  be  allowed.  It  is  obvious,  that 
the  authority  to  make  the  investment  is  exercised  antece- 
dently to  the  report,  and  to  the  time  for  the  making  thereof.^ 
The  failure  to  make  the  report  operates  a  forfeiture  of  the 
right  to  a  credit.  It  is  in  the  nature  of  a  penalty.  Its 
design  was  to  guaranty  notice  and  publicity  of  the  trans- 
action. It  is  a  rule  of  notification  and  evidence  of  a  past 
transaction.  No  action  by  the  court  upon  the  report  is 
contemplated. 

It  results,  that  there  was  no  conversion  of  the  funds  in 
their  investment  in  Confederate  Ijonds,  which  would  super- 
induce a  responsibility  for  any  loss  which  might  ensue. 
There  was  simply  and  substantially  a  declaration,  that  by 
a  subsequent  omission  in  a  matter  of  notification  and  evi- 
dence of  the  transaction  to  the  court  and  to  all  persons 
interested,  the  right  to  a  credit  was  forfeited.  This  penalty 
or  forfeiture  was  subject  to  repeal  or  modification  by  the 
legislature,  and  such  legislative  action  would  neither  impair 
the  obligation  of  contracts  nor  take  away  vested  rights. — 
Satlerlee  v.  Mathewson,  2  Peters,  380 ;   Watson  v.  Mercer, 
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8  Peters,  88  ;   Webb  v.  Dew,  17  ib.  576 ;  Pope  v.  Lewis,  4 
Ala.  487. 

The  fourth  section  of  the  act  of  23d  February,  1866,  p. 
115,  must  be  understood  to  authorize  the  credit  for  such 
investment,  if  maoe  bona  fide,  without  regard  to  the  report 
thereof,  and  as  abrogating  the  prescribed  forfeiture  for 
lack  thereof.  At  the  same  time,  if  the  omission  to  make 
the  report  has  produced  injury  to  the  ward,  we  think  he 
should  be  charged  to  the  extent  of  such  injury. 

The  declaration  of  the  executor,  that  the  certificate  was 
first  taken  in  the  individual  name  of  the  guardian,  and 
afterwards  changed  to  his  name  as  guardian,  we  think,  was 
admissible  evidence  for  the  ward.  It  was  a  slight  and  in- 
determinate circumstance,  and  if  standing  alone  was  pro- 
bably entitled  to  but  little  if  any  consideration,  but  it  was 
pertinent  to  the  question  whether  the  investment  was  an 
individual  or  official  transaction,  and,  in  connection  with 
other  circumstances,  might  have  acquired  some  significance. 
The  question  was  whether  the  funds  belonged  to  the  ward. 
If  the  guardian  shows  that  they  did,  his  right  to  a  credit 
would  not  be  affected  by  the  change  of  the  certificate. 

As  to  the  charge  of  board  against  the  ward,  the  evidence 
may  not  be  the  same  on  another  trial.  The  guardian 
should  be  credited  with  the  reasonable  value  of  proper 
board  furnished  the  ward.  He  should  also  be  allowed  a 
reasonable  compensation  for  the  furnishing  of  a  horse,  if 
it  was  needed  and  proper  for  the  use  of  the  ward,  unless  it 
was  gratuitously  supplied. 

The  evidence  touching  the  allowance  of  counsel  fees  is 
not  very  full.  All  the  evidence  is  not  set  out.  From  what 
we  have  before  us,  we  can  not  say  that  the  allowance  was 
too  great.  Our  numerous  decisions  on  this  subject,  set 
forth  the  principles  which  should  guide  the  court  on  another 
trial.  The  evidence  may  not  be  same  on  a  future  settle- 
ment, and  we  do  not  deem  it  necessary  to  say  more  in 
reference  to  it  at  this  time. — Ivey  v.  Coleman  ;  Harris  v. 
Parker,  in  manuscript ;  Smith  v.  Kennard,  38  Ala.  695,  and 
authorities  therein  cited  ;  Anderson  v.  Anderson,  37  Ala.  682. 

Byrd,  J. — Not  concurring  in  so  much  of  the  opinion  as 
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is  in  conflict  with  the  dissenting  opinions  in  the  cases  of 
Dockery  v.  McDowell,  Adrn'r,  and  ScJwible  v.  Bacho,  in  manu- 
script. 

Beversed  and  remanded.  ^ 


BARCLAY,  Administratrix,  vs.  BARCLAY. 

[motion  foe  summary  judgment.] 

1.  Summinj  judgment;  discontinuance. — A.  gave  notice  that  a  motion 
would  be  made  for  a  summary  judgment  against  the  personal  rep- 
resentative of  B.  on  Friday,  the  30th  November  ;  the  motion  was 
not  made  until  the  day  after,  (December  1st,)  when  judgment  by  de- 
fault was  rendered  against  the  defendant,  the  record  not  showing  that 
the  motion  was  submitted  at  the  proper  time,  and  continued  to  Decem- 
ber 1st, — held,  that  the  motion  was,   by  operation  of  law,  discontinued. 

2.  Same  ;  by  default,  or  nil  dicil. — Where  a  judgment  by  default,  or  nil 
dicil,  is  rendered  upon  such  a  motion,  the  record  must,  notwithstanding, 
show  the  liability  of  the  defendant  for  the  debt,  or  demand,  and  that 
the  facts  were  proved,  which  gave  the  court  jursidiction  ;  and  the  court, 
upon  the  failure  of  the  defendant  to  appear  and  make  up  an  issue,  to 
be  tried  by  a  jury,  may  receive  proof  of  the  requisite  facts,  and  render 
judgment  without  the  intervention  of  a  jury. 

3.  Same;  notice  of  motioH. — The  notice  given  in  such  a  case,  can  not  be 
looked  to  by  an  appellate  court,  unless  it  is  made  a  part  of  the  record 
by  proper  reference. 

4.  Same;  against  personal  representative. — The  remedy  by  motion  for  a 
summary  judgment  by  a  surety,  against  the  personal  representative  of 
the  principal  debtor,  is  given  by  the  act  of  December  6th,  1861. 

Apreal  from  the  Circuit  Court  of  Talladega. 
Tried  before  Hon.  John  Henderson. 

This  was  a  motion  for  a  summary  judgment  by  the  ap- 
pellee against  the  appellant,  as  the  administratrix  of  the 
estate  of  H.  G.  Barclay,  deceased.    The  following  is  a  copy 
of  the  motion  served  upon  the  defendant : 
22 
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"  Mis.  Margaret  A.  Barclay,  as  the  administratrix  of  the 
estate  of  H.  G.  Barclay,  deceased  :  You  will  please  take 
notice,  that  a  motion  will  be  made  on  Friday,  the  30th  in- 
stant, in  the  above  entitled  cause,  now  pending  in  the 
circuit  court  for  Trflladega  county,  Alabama,  for  a  judgment 
against  you,  in  favor  of  A.  R.  Barclay  for  $1,504  80,  money 
paid  by  said  Barclay,  as  the  security  of  H.  G.  Barclay,  on 
a  note  in  which  he  joined  with  H.  G.  Barclay,  payable  to 
David  McCollough,  which  note  was  transferred  to  W.  C. 
McCollough,  and  sued  on  by  him,  in  the  circuit  court  of 
Talladega  county,  Alabama,  and  recovered  a  judgment 
against  said  A.  E,.  Barclay,  for  the  sum  of  $1,504  80,  on 
the  —  day  of  November,  1866,  which  judgment  said  A.  R. 
Barclay  has  fully  satisfied.  You  will  take  notice  of  the 
above  motion,  and  govern  yourself  accordingly.  November 
27th,  18B6.     Bishop  &  Winbourn,  attorneys  for  motion." 

This  notice  was  served  by  the  sheriff  on  the  defendant, 
on  the  28th  November,  1866.  The  motion  was  entered 
upon  the  motion  docket.  The  following  is  a  copy  of  the 
judgment  entry : 

"  Motion  docket,  fall  term,  1866.  Came  this,  1st  Decem- 
ber, 1866,  the  plaintiff  by  his  attorney,  and  moved  the 
court  for  a  judgment  against  Margaret  A.  Barclay,  admin- 
istratrix of  H.  G.  Barclay,  deceased,  for  the  sum  of 
$1,504  80,  besides  $13  30  costs  of  suit,  which  the  plaintiff, 
as  security  of  defendant's  intestate,  paid  to  W.  C.  McCol- 
lough, on  the  —  day  of  — ,  1866 ;  and  it  appearing  to  the 
court,  that  the  defendant  has  been  served  with  a  written 
notice  of  this  motion,  and  being  called,  came  not,  but  made 
default ;  it  is  therefore  considered  by  the  court,  that  the 
plaintiff  recover  of  the  defendant  the  said  sum  of  $1,504  80 
damages,  besides  $13  40  costs,  by  the  plaintiff  expended, 
together  with  the  costs  of  this  motion,  for  which  let  execu- 
tion issue,  to  be  levied  of  the  goods  and  chattels  of  the 
defendant's  intestate,  in  her  hands  unadministered.  On  the 
18th  May,  1867,  the  defendant  gave  bond  and  brought  the 
case  by  appeal  into  this  court. 

John'T.  Heflin,  and  Chilton  &  Thorington,  for  ap- 
pellant. 
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JUDGE.  J. — The  requisites  necessary  to  sustain  a  sum- 
mary judgment,  on  notice  and  motion,  have  been  often 
stated  by  this  court. — See  Connolly  v.  Ala.  &jTenn.  R.  R.  R., 
29  Ala.  373,  and  authorities  in  that  case  cited. 

In  the  present  case,  notice  was  given  that  the  motion 
would  be  made,  on  Friday  the  30th  of  November,  1866. 
The  judgment  entry  shows  that  it  was  not  made  until  the 
day  after,  which  was  the  1st  of  December.  Appellant  not 
appearing  to  contest  the  motion  when  it  was  submitted, 
and  the  record  not  showing  that  it  was  submitted  at  the 
proper  time  and  continued  to  December  1st,  the  motion* 
by  operation  of  law,  was  discontinued. —  Gray  et  al.  v.  Bxnk 
of  the  State  of  Alabama,  11  Ala.  771. 

Where  a  judgment  by  default  or  nil  dicit,  is  rendered 
upon  such  a  motion,  the  record  must,  notwithstanding, 
show  the  liability  of  the  defendant  for  the  debt  or  demand, 
and  that  the  facts  were  proved  which  gave  the  court  juris- 
diction,— Andreivs,  AdmW,  v.  Branch  Bank,  10  Ala.  375. 
(In  these  respects,  the  record  of  the  present  case  is  defec- 
tive.) But  if  the  defendant  does  not  appear  and  make  up 
an  issue  to  be  tried  by  a  jury,  the  court  may  receive  proof 
of  the  requisite  facts,  and  render  judgment  without  the 
introduction  of  a  jury. — Irivin  v.  Scruggs,  32  Ala.  516. 

The  notice,  in  such  a  case,  though  copied  into  the  trans- 
cript, can  not  be  looked  to  by  an  appellate  court,  unless  it 
is  made  part  of  the  record  by  proper  reference. — Connolly 
V.  Ala.  &  Tenn.  R.  R.  Road,  supra. 

The  objection  of  appellant  that  a  payment  can  not  be 
obtained  against  the  legal  representative  of  the  principal 
debtor,  by  a  surety,  in  a  proceeding  like  the  present,  can 
not  be  sustained,  as  the  remedy  in  such  case  is  expressly 
provided  for  by  the  act  of  December  6th,  1861,  p.  19. 

Judgment  reversed,  and  a  judgment  must  be  here  ren- 
dered dismissing  the  proceeding  in  the  court  below. 
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WILSON  vs.  SCOTT. 

[CEBTIORABI  TO   CITY   COUBT.  ] 

1.  Probate  judge,  authority  of,  in  granting  merits  of  certiorari. — The  probate 
judge  of  Montgomery  county  has  no  authority  to  award  a  writ  of  certio- 
rari, returnable  to  the  city  court  of  Montgomery. 

Appeal  from  the  City  Court  of  Montgomery. 
Tried  before  Hon.  T.  M.  Arbington. 

The  appellee  instituted  his  suit  against  the  appellant  on 
the  7th  day  of  January,  1867,  in  a  justice's  court,  and  judg- 
ment having  been  rendered  in  that  court  against  appellant, 
he  applied  to  the  probate  judge  of  Montgomery  county  to 
grant  him  a  writ  of  certiorari  to  remove  the  cause  into  the 
city  court  of  Montgomery.  The  probate  judge  awarded 
the  certiorari,  and  the  cause  was  removed  into  the  said 
city  court,  where,  on  motion  of  appellee,  it  was  dismissed 
upon  the  ground,  that  the  probate  judge  had  no  authority 
to  grant  a  certiorari,  to  remove  a  cause  from  a  justice's  court 
to  the  city  court  of  Montgomery.  The  appellant  assigned 
as  error  this  ruling  of  the  city  court. 

"Watts  &  Troy,  for  appellant. 
Martin  k  Sayre,  contra. 

A.  J.  WALKER,  C.  J.— The  authority  of  the  probate 
judge  to  award  a  certiorari,  returnable  into  the  circuit  court, 
is  derived  from  the  statute,  and  cannot  be  extended  by 
construction  to  certioraris,  returnable  into  the  city  court. 
Revised  Code,  §  796.  The  act  establishing  the  city  court 
of  Montgomery,  does  not  give  the  same  extent  of  authority 
of  awarding  a  certiorari,  which  previously  pertained  to  the 
probate  judge,  in  reference  to  the  circuit  court. — Stevenson 
V.  Ohara,  27  Ala.  126 ;  Matthews,  Finley  &  Co.  v.  Sands, 
29  Ala.  136 ;  Flash,  Hartwell,  Cook,  &  Co.  v.  Paul,  Cook  & 
Co.,  ib.  141 ;  Lewis  v.  Buhose,  ib.  219. 

Affirmed. 
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LANGDON  ELLIS  vs.  S.  B.  SMITH— SAME  vs.  EUTH 

SMITH. 

[motion  to  qttash  fi.  fa.  and  enter  satisfaction.] 

1.  Confederate  treasury-notes ;  payment  in. — A  payment  in  Confederate 
tresBury-notes  of  a  probate  court  money-decree,  made  by  the  party 
against  whom  the  decree  was  rendered,  to  the  judge  of  said  court,  is 
not  a  valid  payment,  or  satisfaction  of  said  decree. 

2.  Presiding  judge ;  interest  which  will  disqualify.  — The  interest  which 
will  disqualify  a  judge  to  sit  in  "any  cause  or  proceeding,"  under  sec- 
tion 635,  (560,)  Revised  Code,  must  be  a  direct  and  immediate  interest 
in  the  "  cause  or  proceeding." 

3.  Probate  judge ;  question  of  qualification. — A  probate  judge,  who  received 
from  a  guardian,  against  whom  a  decree  had  been  rendered  in  his  court, 
Confederate  treasury-notes,  and  gave  a  receipt,  as  judge,  for  the  same, 
"  in  full  payment  of  said  decree,"  is  not  incompetent,  from  interest,  to 
preside  on  the  trial  of  a  motion  made  by  said  guardian  to  quash  a  fi.  fa. 
afterwards  issued  upon  such  decree,  and  enter  satisfaction  of  the  same, 
on  account  of  the  Confederate  treasury  notes  paid  to,  and  receipted  for 
by  said  judge,  as  aforesaid. 

Appeal  from  Chambers  Probate  Court. 

Note  by  the  Eepoeter. — These  two  cases  are  almost 
identical  in  their  facts  and  the  questions  of  law  which  they 
present,  and  were  heard  and  decided  at  the  same  time  in 
the  Supreme  Court,  by  consent.  A  statement  of  one  case 
only  is,  therefore,  here  set  out. 

This  was  a  petition  for  a  supersedeas,  by  Langdon  Ellis 
against  Simeon  B.  Smith.  Said  petition  addressed  to  John 
Appleby,  probate  judge  of  Chambers  county,  is  in  these 
words : 

"  The  petition  of  Langdon  Ellis,  respectfully  states  to 
your  honor,  that  on  or  about  the  11th  day  of  January,  A. 
D.,  1864,  your  petitioner  made  a  final  settlement  of  his 
guardianship,  of  tlje  estate  of  Simeon  B.  Smith,  before 
your  honor's  court ;  which  settlement  was  made  according 
to  law,  and  in  which  it  was  found,  that  your  petitioner  was 
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indebted  to  Simeon  B.  Smith,  in  the  sum  of  $1,774.69 
dollars  ;  and  the  court  being  satisfied  that  the  said  Simeon 
B.  Smith  was  then  over  the  age  of  21  years,  it  was  ordered 
and  decreed,  that  the  said  Simeon  B.  Smith  do  have  and 
recover  of  your  petitioner,  the  said  sum  of  $1,774.69 
dollars. 

"  Your  petitioner  further  states,  that  then  and  there,  to- 
wit,  in  the  probate  office  of  said  county,  on  the  11th  day 
of  January,  1864,  your  petitioner  paid,  and  delivered  to 
your  honor,  the  sum  of  ?$l,774.6y  dollars,  the  amount 
due  said  Simeon  B.  Smith,  from  your  petitioner,  as  his 
guardian,  in  payment  and  satisfaction  of  said  decree,  and 
that  your  honor  received  said  sum  of  money,  to-wit 
$1,774.69  dollars,  in  payment  of  said  decree,  and  gave 
an  official  receipt  as  such,  which  said  sum  of  money  so 
received,  was  assets,  and  all  the  assets  in  the  possession  of 
your  petitioner's  hands,  belonging  to  the  estate  of  said 
Simeon  B.  Smith."  The  petition  then  goes  on  to  state, 
that  notwithstanding  the  foregoing  facts,  a  fi.fa.  had  been 
issued  upon  said  decree,  against  him  for  the  amount  thereof, 
and  concludes  :  "  Now,  therefore,  your  petitioner  prays 
that  a  supersedeas  may  be  issued  by  your  honor,  to  said 
sheriff,  commanding  him  to  stay  further  proceedings  on 
said /./a.  until  the  facts  of  this  petition  can  be  inquired 
into  by  your  honor's  court,  and  your  petitioner  then  prays 
that  saidy?./a.  may  be  quashed,  and  that  satisfaction  of  said 
decree  may  be  entered,"  &c.  A  writ  of  supersedeas  was  ac- 
cordingly issued,  and  the  parties  afterwards  came  to  trial 
upon  a  motion  by  said  Ellis  to  have  satisfaction  of  said 
decree  entered.  On  this  trial  it  was  proven,  that  on  the 
same  day  upon  which  the  final  settlement  was  made  by  said 
Ellis,  and  a  decree  for  $1,774.69  rendered  against  him, 
and  in  favor  of  said  Smith,  that  said  Ellis  paid,  or  deliv- 
ered to  the  probate  judge,  John  Appleby,  the  said  sum  of 
$1,774.69  dollars,  and  all  costs,  in  Confederate  States  treas- 
ury-notes, and  that,  thereupon,  said  judge — who  is  the  same 
person  that  presided  at  this  trial — executed  and  delivered 
to  said  Ellis  a  receipt  for  the  same,  in  the  words  and  figures 
following,  to-wit : 

"  Received,  January  11th,   1864,  from  Langdon  Ellis, 


JANUAET  TERM,  1868.  351 

Langdon  Ellis  v.  S.  B.  Smith — Same  v.  Buth  Smith. 

guardian  of  Simeon  B.  Ellis,  minor,  one  thousand  seven 
hundred  and  seventy-four  69-100  dollars,  in  full  payment 
of  a  decree  this  day  rendered  against  him,  in  a  final  set- 
tlement of  his  said  guardianship  of  said  minor. 

(Signed.)  John  Appleby,  Judge  of  Probate." 

It  was  also  proved,  that  at  the  time  said  payment  was 
made  to,  and  accepted  by  said  judge.  Confederate  treasury- 
notes  were  the  only  money  or  currency  in  use  or  circulation 
in  said  county  of  Chambers,  or  in  Alabama,  and  that  such 
notes  did  circulate  and  pass  as  money  in  the  State  and 
community  generally,  and  by  general  consent.  These  notes 
were  kept  by  said  judge  until  about  the  16th  March,  lb64, 
when  they  were  taken  by  said  Ellis,  at  the  request  of  said 
judge,  as  the  friend  of  said  Smith,  but  not  in  the  capacity 
of  guardian,  to  a  Confederate  depository,  and  there  funded 
in  the  name  of  said  Smith,  in  what  was  known  as  four  per 
cent,  certificates,  under  an  act  of  the  Congress  of  the  Con- 
federate States.  It  was  also  proved,  that  after  the  said 
Ellis  had  filed  his  account  and  vouchers  for  a  final  settle- 
ment of  his  guardianship,  and  before  the  same  had  been 
made,  or  decree  rendered,  the  said  Smith  and  his  attorney 
went  into  the  ofl&ce  of  said  judge,  and  examined  said  ac- 
count and  vouchers,  and  thereupon  determined  not  to 
object  to,  or  contest  the  same,  but,  at  the  same  time  they 
told,  and  instructed  said  judge  not  to  take  Confederate 
treasury-notes  for  what  might  be  due  to  said  Smith,  from 
said  Ellis,  as  guardian,  or  decreed  to  him  on  said  settle- 
ment. It  was  also  shown  that  at  the  time  of  said  payment 
to  said  judge,  the  depreciation  of  Confederate  treasury- 
notes,  as  compared  with  coin  or  gold,  was  as  21  to  1.  Th6 
foregoing,  in  connection  with  the  several  opinions  delivered, 
will  sufficiently  elucidate  the  questions  of  law  decided  in 
the  case. 

The  probate  court,  at  the  final  hearing,  overruled  the 
motion  to  quash  the  /?.  fa.  and  to  enter  satisfaction  of  the 
decree  against  Ellis,  and  dismissed  the  supersedeas.  From 
this  decision  of  the  court  Ellis  appealed,  and  here  assigns 
for  error,  the  said  action  of  the  probate  court. 
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EicE,  Semple  &  GoLDTHWAiTE,  for  appellant. 
W.  H.  Barnes,  contra. 

BYRD,  J. — These  cases  present  the  same  questions,  and 
upon  the  authority  and  reasoning  of  the  following  adjudi- 
cations, we  must  affirm  the  decision  of  the  probate  judge  in 
each  case : — Boho  et  cd.  v.  Thompson,  3  Stew.  &  Porter,  385  : 
Randolph  v.  Tiinggold  et  al.,  5  Eug.  (Ark.)  279  ;  TrumbuU  v. 
Nickolson,  26  HI.  149 ;  Cook  &  Lampkin  v.  Bloodgood,  7  Ala. 
683  ;  Armstrong  v.  Garroiv,  6  Cow.  465  ;  Catlett  v.  Alexander, 
4  How.  (Miss.)  404  ;  Morton  et  al.  v.  Walker,  7  ib.  554  ; 
Gasquet  et  al.  v.  Warren  et  al.,  2^Sme.  &  Mar.  514  ;  Wood  et 
al.  V.  Robinson,  ExW.,  &c.,  3  ib.  271 ;  Ankeletons  v.  Torrey, 
7  ib.  467  ;  Anderson  v.  Carlisle  et  al,  7  How.  (Miss.)  408  ; 
Hevener  v.  Kerr,  South.  (N.  J.)  R.  58  ;  Coxe  v.  State  Bank, 
3  Hals.  172  ;  13  Mass.  235  ;  3Ioody  v.  Mahurin,  4  N.  H. 
296 ;  Sinclair  v.  Piercy,  5  J.  J.  Mars.  64 ;  West,  Oliver  & 
Co.  V.  BaU  &  Crommelin,  12  Ala.  340,  and  the  case  of  Chap- 
man, Lyon  (&  Noyes  v.  Coioles,  decided  at  the  June  term, 
1867,  of  this  court.  As  the  counsel  for  the  parties  do  not 
raise  the  question  upon  their  brief,  of  the  competency  of 
the  judge  of  probate  to  try  the  issue  joined  in  these  cases, 
we  will  not  express  any  opinion  thereon. 

Although  the  court  may  have  erred  in  its  rulings  on  the 
exclusion  or  admission  of  evidence,  yet  as  it  is  manifest 
from  the  uncontested  testimony,  that  the  appellant  can 
never  succeed  in  his  motion,  we  will  not  review  the  excep- 
tions as  to  those  rulings. 

Affirmed. 

.  BYRD,  J. — An  application  has  been  made  for  a  re- 
hearing in  these  cases,  and  it  is  predicated  on  the  ground 
that  the  court  did  not  pass  upon  the  question  of  the  com- 
petency of  the  judge  of  the  probate  court  to  hear  and 
decide  them ;  and  that  the  judge  was  interested,  and  there- 
fore the  decision  made  by  him  is  void  and  should  be  re- 
versed. 

The  Code,  (§  560,)  provides  that  "  no  judge  of  any  court, 
chancellor,  county  commissioner  or  justice,  must  sit  in  any 
cause  or  proceeding  in  which  he  is  interested,"  &c.    "We 
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are  satisfied  that  the  judge  was  not  interested^in  the  "cause 
or  proceeding"  -within  the  meaning  of  the  statute.  And  in 
support  of  this  opinion  we  cite  the  following  authorities : 
Peck  et  al.  v.  The  Freeholders  of  Essex,  Spencer's  E.  (N.  J.) 
457  ;  Thomas  et  al.  v.  The  State,  5  How.  (Miss.)  20  ;  Com. 
V.  JRyon,  5  Mass.  90 ;  Commissioners,  &c.  v.  Lytle,  3  Ohio, 
(Ham.)  289 ;  The  Board  of  Justices  v.  Fennimore,  Coxe's 
(N.  J.)  E.  f90 ;  Lyon  v.  The  State  Bank,  1  Stew.  442  j 
Cranch  v.  Castleberry,  23  Ala.  85 ;  Heydenfelt  v.  Toions  et  al, 
27  Ala.  423. 

This  question  must  often  become  an  embarrassing  one  to 
a  judge.  For  if  he  is  competent,  and  transfers  the  cause 
to  the  register  in  chancery,  under  §§  808  and  2302  of  the 
Eevised  Code,  the  subsequent  proceedings  by  the  register 
would  be  held  void.  And  if  the  judge  is  incompetent  from 
interest,  his  action,  if  he  proceeds  with  the  cause,  would 
also  be  void  under  the  provisions  of  the  statute.  It  de- 
volves upon  him  to  decide  the  question  ;  and  if  he  decides 
to  retain  jurisdiction,  the  interests  of  society  and  the  pre- 
sumptions to  be  indulged  in  favor  of  judicial  integrity, 
would  require  us  to  affirm  his  decision,  unless  it  is  clear  to 
us  that  he  is  interested  in  the  cause  or  is  otherwise  incom- 
petent. If  he  should  transfer  the  cause,  his  action,  for  the 
same  considerations,  should  not  be  reversed  and  the  pro- 
ceedings before  the  register  held  void,  unless  it  clearly  ap- 
peared that  the  judge  of  probate  was  not  interested. 

In  the  case  of  Peck  et  al.  v.  The  Freeholders  of  Fssex, 
supra,  Carpenter,  J.,  delivering  the  opinion  of  the  court, 
said:  "  The  interest  which  will  disqualify  a  judge  must 
be  direct  and  immediate,  and  not  remote  and  contingent. 
Any  other  construction  would  be  harsh,  constrained  and 
technical ;  and  would,  without  any  just  reason,  merely 
throw  impediments  in  the  way  of  suits,  and  unnecessarily 
embarrass  the  administration  of  justice ;"  and  further  :  "It 
is  a  reasonable  intendment,  upon  the  words  of  this  statute, 
that  the  interest  to  disqualify  a  judge  should,  if  minute,  at 
any  rate  be  direct  and  immediate." 

The  reasoning  employed  by  this  court  in  the  case  of 
Gaines  v.  Barvin,  19  Ala.  E.,  on  another  question,  but  cog- 
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nate  to  this,  should  have  some  force  and  consideration  with 
lis,  in  a  case  of  doubt  and  difficulty. 

It  results  that  the  application  for  a  re-hearing  must  be 
refused. 

JUDGE,  J. — I  fully  concur  in  what  has  been  said  by  my 
brother  Byrd,  in  response  to  the  application  for  a  re-hear- 
ing of  these  cases ;  but  the  zeal  with  which  thS  application 
is  pressed  by  the  learned  and  able  counsel  for  the  appel- 
lants, and  in  consequence  of  some  additional  suggestions 
furnished  by  one  of  the  counsel  for  our  consideration  since 
the  main  argument  in  behalf  of  the  application  was  sub- 
mitted, it  is  deemed  proper  to  take  further  notice,  briefly, 
of  the  question  of  interest  of  the  judge  of  probate  in  the 
matters  of  litigation  which  came  before  him  for  adjudica- 
tion. 

The  judge  had  the  power,  under  our  statute,  to  receive 
payment  of  the  final  decrees  rendered  against  the  guardian  ; 
and  on  receiving  payment  thereof,  became  liable  to  pay 
over  the  money  to  the  person  entitled  thereto,  on  demand. 
Eevised  Code,  §  793. 

But  the  judge's  power  to  receive  payment  of  the  decrees 
was  restricted,  as  against  the  plaintiffs  in  the  decrees,  to 
the  reception  of  money — such  money,  only,  as  the  plaintiffs 
were  bound  to  accept. — Aicardi  v.  BobbinSy  January  term, 
1868. 

Having  received  payment  in  Confederate  States  treasury- 
notes,  the  plaintiffs,  therefore,  were  not  bound  to  accept 
'them,  in  satisfaction  of  their  respective  decrees  ;  and  each 
had  two  separate  and  distinct  remedies  for  the  enforcement 
of  the  right  to  have  good  money.  One  was  to  treat  the 
payment  to  the  judge  of  probate,  as  a  valid  satisfaction,  and 
coerce  the  payment  of  good  money  by  him  ;  and  if  this 
remedy  had  been  adopted,  the  judge  would  have  been 
estopped  from  making  the  defense,  that  he  had  not  received 
good  money  in  satisfaction.  The  other  remedy  was,  the 
one  which  was  pursued,  viz  :  To  repudiate  the  payment 
to  the  judge,  and  coerce  a  valid  satisfaction  out  of  the 
defendant. — Aicardi  v.  Bobbins,  supra.  These  remedies 
being  inconsistent,   were  not  concurrent;  but  the  right  cf 
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dection  existed  as  to  which  should  be  adopted ;  and  the 
election  to  pursue  one  of  them,  necessarily  amounted  to  an 
abandonment  of  the  other.  It  follows  that  ^he  course  pur- 
sued by  the  plaintiffs  respectively,  relieved  the  judge  of 
probate  from  all  liability  to  each  of  them,  on  account  of  the 
payments  by  the  defendant  to  the  judge. 

The  only  other  liability  the  judge  could  be  under,  then, 
would  be  a  liability  to  the  defendant  for  the  amount  of  the 
"  Confederate  money"  paid  by  the  defendant  to  the  judge. 
As  to  this  it  may  be  said  :  First.  No  legal  liability  could 
possibly  exist  on  account  thereof,  until  a  deHand  was  made 
of  the  judge  for  this  currency,  of  which  there  is  no  proof* 
Second,  Were  the  Confederate  States  treasury -notes  still  in 
the  possessfon  of  the  judge  ?  and  if  a  demand  of  them  had 
been  made  and  followed  by  a  refusal  of  the  judge  to  pay 
or  deliver  them,  still,  no  legal  liability  would  be  created 
against  the  judge  thereby,  for  we  judicially  know  such  notes 
to  be  valueless.  Third.  The  payment  of  said  notes  into  the 
"  depository  office"  of  the  Confederate  States  at  Atlanta, 
(with  the  exception  of  a  small  amount,)  as  is  shown  by  the 
records,  respectively,  was  no  conversion  of  them  by  the 
judge,  as  against  the  defendant,  at  a  time  when  they  were  of 
some  value  ;  because  the  defendant  participated  in  the  act  of 
thus  disposing  of  said  notes,  and  was  the  principal  agent  in  its 
execution.  How,  then,  was  the  judge  interested  in  the  pro- 
ceedings within  the  meaning  of  the  statute  ? 

It  must  be  borne  in  mind  that  in  the  present  case  the 
judge  was  not  called  upon  to  decide  upon  any  question  of 
disputed  fact,  the  determination  of  which,  one  way  or  the 
other,  would  fix  upon  him,  or  exempt  him  from,  liability. 
There  was  no  dispute  as  to  the  material  facts,  most  of  which 
were  proved  by  the  defendant  himself  ;  and  the  main  duty 
of  the  judge  was,  to  decide  upon  a  legal  question,  presented 
by  uncontroverted  facts,  the  decision  of  which  one  way  or 
the  other,  could  impose  upon  him  no  legal  pecuniary  lia- 
bility. And  a  pecuniary  interest  is  the  character  of  inter" 
est  contemplated  by  the  statute  to  disqualify  the  judge, 
when  he  is  not  related  to  either  party  within  the  fourth 
degree  of  consanguinity  or  affinity,  or  has  not  been  of  coun- 
sel in  the  cause  for  either  party. — Revised  Code,  §  636. 
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If  the  foregoing  be  correct  views  of  the  question  involv- 
ed, it  results  that  the  application  for  a  re-hearing  is  nght- 
fuUy  overruled  ;  and  the  case  of  WUson  v.  Wilson^  3Q5  Ala. 
655,  is  not  beheved  to  be  in  conflict  with  the  conclusion 
here  attained. 


McMillan  vs.  solomon.  • 

■[action   on    PBOMISSOBT  note   GITEN   foe   lease  of  stOEE-BOOM.] 

1.  Lease  of  apartments  ;  dtstrnctionof,  iy  fire. — By  the  lease  of  apartments 
in  a  building,  in  a  town,  for  the  purpose  of  trade,  the  lessee  takes  only 
such  interest  in  the  subjacent  land  as  is  dependent  upon  the  enjoyment 
of  the  apartments  rented  and  necessary  thereto  ;  and  if  they  are  totally 
destroyed  by  fire,  this  interest  ceases. 

2.  Same  ;  same. — The  relation  of  landlord  and  tenant,  upon  such  a  lease, 
is  dissolved  by  the  destruction  of  the  apartments  by  fire,  and  thence- 
forward, the  lessee  has  no  interest  in,  or  right  to  the  land,  of  which,  an 
eviction  can  be  predicated. 

3.  Same;  same. — By  the  destruction  of  the  entire  subject  of  the  leaser 
the  accruing  of  rent  ceased,  and  the  landlord  can  only  recover  the  rent 
up  to  the  time  of  the  fire. 

Appeal  from  the  Circuit  Court  of  Talladega. 
Tried  before  Hon.  John  Henderson. 

The  facts  of  this  case  are  stated  in  the  opinion  of  the 
court. 

JofiN  T.  Hefun;  Kice,  Semple  and  Goldthwaite,  for 
appellant. 
J.  B.  Martin,  contra^ 

A.  J.  WALKER,  C.  J. — After  the  commencement  of  a 
lease  for  one  year,  of  certain  rooms  and  cellars  of  a  store- 
house in  a  town,  for  the  purpose  of  trade,  the  building  was 
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destroyed  by  fire,  not  attributed  to  the  fault  of  any  person. 
Before  the  expiration  of  the  term,  the  lessor  entered  upon 
the  premises  without  the  consent  of  the  lessee,  and  com- 
menced the  erection  of  a  new  building  upon  the  locality  of 
that  which  had  been  consumed,  and  retained  possession  to 
the  end  of  the  term.  In  a  charge  to  the  jury  in  a  suit  on 
the  note  given  for  the  rent,  the  court  below  asserted  the 
proposition,  that  this  entry  was  an  eviction  of  the  lessee, 
and  the  plaintiff  could  not  recover. 

In  this  charge,  we  think,  there  is  error.  The  plaintiff 
had  a  right  to  recover  the  rent  up  to  the  time  of  the  fire, 
under  an  application  of  the  doctrine  of  apportionment  of 
rent.  The  propositions  which,  in  their  consecutive  order, 
leads  to  this  conclusion,  may  be  numerically  stated  as  fol- 
lows, to-wit :  1.  By  the  lease  of  the  apartments  in  the 
building  in  a  town  for  the  purpose  of  trade,  the  lessee  took 
only  such  interest  in  the  subjacent  land  as  was  dependent 
upon  the  enjoyment  of  the  apartments  rented,  and  neces- 
sary thereto,  and  that  such  interest  ceased  with  the  total 
destruction  of  the  apartments  by  fire.  2.  That  the  rela- 
tion of  landlord  and  tenant  was  dissolved  by  the  fire,  and 
thenceforward  the  lessee  had  no  interest  in,  or  right  to  the 
land  of  which  an  eviction  can  be  predicated.  3.  That 
with  the  destruction  of  the  entire  subject  of  the  lease,  the 
accruing  of  rent  ceased,  and  the  landlord  has  only  a  right 
to  recover  a  part  of  the  rent  proportionate  to  the  period  of 
the  term  antecedent  to  the  fire. 

1.  Our  first  proposition  is,  that  by  the  lease  of  apart- 
ments in  a  house  in  a  town,  for  the  purpose  of  trade,  the 
lessee  takes  no  interest  in  the  land  independent  of,  and 
distinguishable  from  the  apartments  rented,  and  only  such 
interest  as  is  involved  in  the  enjoyment  of  the  rooms  upon 
it  rented.  In  the  statement  of  our  proposition,  we  em- 
brace the  elements  of  location  in  a  town  and  of  use  for 
the  purposes  of  trade.  We  do  this,  not  because  we  are 
sure  they  are  indispensable,  but"  because  they  are  clearly 
presented  in  the  case,  and  some  of  the  authorities  seem  to 
attach  some  importance  to  them,  and  we  do  not  wish,  in 
this  case,  where  we  can  find  no  precedent  in  our  own  juris- 
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prudence,  to  give  our  positions  a  greater  latitude  than  is 
necessary. 

We  must  distinguish  between  the  lease  of  apartments  in 
a  house,  as  in  this  case,  and  the  lease  of  a  house.  The  au- 
thorities are  very  strong  to  the  point,  that  a  lease  of  a 
house  will  pass  at  least  the  subjacent  land.  In  Sheppard's 
Touchstone  (m.  p.  90,)  it  is  said,  "by  the  grant  of  a  house, 
the  ground  whereon  it  doth  stand,  doth  pass."  Lord  Coke, 
in  his  Commentary  upon  Littleton,  (Coke  upon  Lit.  55,) 
says  that  by  the  grant  of  a  messuage  or  hou^e,  the  orchard, 
garden  and  curtilage  do  pass ;  though  in  Keilway,  57,  a 
difference  is  taken  between  messuage  and  house.  In  Chard 
&  Tucks'  case,  1  Leonard,  214,  (S.  C.  Cr.  Eliz.  89,)  the  word 
messuage  was  held  to  include  the  curtilage  and  garden. 
In  Smith  v.  Martin,  2  Saunders,  401,  the  plaintiff  alleging 
himself  seized  in  fee  of  a  house,  whereof  a  garden-house 
and  garden  were  parcel,  and  declared  for  an  injury  to  the 
garden-house  and  wall.  Objections  being  made  to  the 
pleadings,  it  was  decided,  that  a  garden  may  be  said  to  be 
a  parcel  of  a  house,  and  by  that  name  will  pass  in  a  con- 
veyance. In  Doe,  ex  dem.  v.  Collins,  2  Term  R.  499,  the 
distinction  between  messuage  and  house  is  denied,  and  the 
largest  latitude  of  import  is  allowed  the  latter.  Other 
English  authorities  upon  the  subject,  will  be  found  collated 
in  note  two  to  Smith  v.  Martin,  supra. 

Without  involving  ourselves  with  any  question  of  con- 
troversy in  English  law  we  may  admit  that,  house,  ex  vi  ter- 
mini, at  least  embraces  the  land  upon  which  the  building 
is  erected.  This  does  not,  however,  effect  the  precise  ques- 
tion in  hand.  A  house  and  apartments  within  it,  are  not 
the  same.  House  may  include  the  subjacent  land,  but 
apartments  within  it  may  not.  It  often  occurs  that  each 
apartment  of  a  house  of  several  stories,  is  leased  to  a  dif- 
ferent person.  Upon  reason  and  justice,  each  lessee  has 
an  interest  in  the  land  in  so  far  as  it  supports  the  building, 
and  therefore  conveyances  or  leases  of  the  apartments  may 
be  within  the  statute  of  frauds. — Inman  v.  Stamp,  1  Stark- 
ie's  R.,  12 ;  StockweU  v.  Hunter,  11  Met.  448.  Taylor  on 
Landlord  and  Tenant,  §  30.  No  such  interest  as  would  pro- 
tect the  lease  of  the  several  tenants  could  exist,  if  with  the 
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lease  of  the  lowest  apartments,  or  any  one  or  more  of  the 
other  apartments,  a  right  to  the  soil  independently  of,  and 
separately  from  the  enjoyment  of  the  apartments  vested. 
The  lease  of  the  rooms  of  a  house  by  the  force  and  mean- 
ing of  the  word,  do  not  carry  any  distinguishable  interest 
in  the  land,  and  there  is  no  principle,  and  certainly  not  a 
preponderance  of  decisions,  giving  to  it  that  effect. 

In  Doe,  ex  dem.  v.  Burt,  1  Term,  701,  the  facts  were,  that 
there  was  a  lease  of  certain  premises,  including  a  yard  in 
Westminster,  and  that  beneath  the  yard  there  was  a  cellar 
with  wine  vaults  used  independently  of  the  premises.  There 
was  an  unanimous  rejection  of  the  proposition,  that  a  lease 
of  the  yard  included  the  cellar  and  wine  vaults  beneath, 
which  was  pressed,  upon  the  maxim,  "cvjus  est  solum,  ejus 
est,  usque  ad  caelum  el  ad  inferos.'^  The  decision  is  obvi- 
ously put  upon  the  ground,  that  the  lease  split  up  the  free- 
hold, and  by  the  term  yard,  conveyed  only  that  which  waa 
used  as  a  yard,  and  by  way  of  illustration,  the  cases  are 
put  of  a  lease  of  a  room  on  the  ground  floor,  where  there 
was  a  cellar  beneath  separately  used,  and  of  a  lease  of  a 
house  in  the  Adelphi,  under  which  there  were  warehouses, 
in  the  former  of  which,  the  cellar,  and  in  the  latter  the 
warehouses,  would  not  pass.  In  the  case  of  llie  Proprie- 
tors, (&c.  V.  City  of  Loivell,  1  Met.  538,  an  incorporated  church 
owned  the  land  and  a  building  thereupon  erected,  which 
consisted  of  a  cellar  and  two  stories.  The  cellar  and  up- 
per story  were  used  for  the  purposes  of  the  church,  while 
the  lower  or  basement  story  was  cut  up  into  store-rooms, 
and  rented  for  secular  purposes.  It  was  decided  that  a 
statute  exempting  houses  of  religious  worship  from  taxa- 
tion, did  not  apply  to  the  basement  rooms ;  the  court 
remarking,  that  there  may  be  several  distinct  tenements 
under  the  same  roof,  and  tenements  are  as  essentially  dis- 
tinct, when  one  is  under  the  other,  as  when  one  is  by  the 
side  of  the  other.  There  are  two  cases  setthng  questions 
rather  outside  of  the  line  of  our  argument,  to  which  we 
nevertheless  refer  as  illustrating  the  distinct  interests  which 
may  exist  in  the  several  apartments  of  a  house  separately 
from  any  separate  interest  in  the  land. — Loring  v.  Bacon, 
4  Mass.  R.  575 ;  Chebborough  v.  Green,  10  Con.  318.    This 
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proposition  is  sustained  by  the  text  of  Taylor's  Landlord 
and  Tenant,  §  620,  where  it  is  said  that  when  the  subject 
matter  of  the  demise  is  destroyed,  the  lease  perishes  with 
it.     See,  also,  to  same  effect.  Smith's  L.  and  T.,  note  a. 

2.  The  remaining  two  propositions — first,  that  the  ten- 
ancy was  dissolved  by  the  destruction  of  the  building ;  and 
secondly,  that  no  recovery  of  rent  after  such  destruction, 
can  be  had,  must  be  treated  together,  as  most  of  the  au- 
thorities relate  to  both  subjects.  First,  we  find  the  doc- 
trine of  our  proposition  clearly  announced  in  this  country, 
in  Winston  v.  Coiiiish,  5  Ohio,  477.  That  case  was  in  refer- 
ence to  the  lease  of  a  store-room,  and  the  cellar  beneath,  of 
a  house  in  the  city  of  Cincinnati,  several  stories  high,  the 
upper  rooms  of  which  were  leased  to  other  persons  than 
the  lessee  of  the  store-room  and  cellar.  After  a  fire  occur- 
ring during  the  term,  and  consuming  the  entire  building, 
the  lessee  of  the  store-room  and  cellar  beneath,  built  a 
small  house  over  the  cellar,  the  roof  of  which  did  not  ex- 
tend higher  than  the  ceiling  of  the  store-room  he  had  form- 
erly occupied,  so  that  his  occupation  upon  the  ground  and 
in  the  air  after  the  fire,  did  not  exceed  the  limits  of  his 
previous  occupation.  The  lessor  brought  an  action  to  eject 
him  before  the  expiration  of  the  period  of  his  lease,  and 
the  supreme  court  of  Ohio  sustained  the  action,  maintain- 
ing that  nothing  passed  by  the  lease  except  the  rooms,  and 
that  the  land  did  not  pass,  and  that  the  tenancy  ceased 
with  the  destruction  of  the  building.  The  following  extract 
will  indicate  the  tenor  of  the  argument :  "The  owner  of 
land  can  convey  it,  or  the  profits  of  it,  for  such  terms  and 
in  such  parcels  as  he  thinks  proper.  He  can  grant  the 
right  to  take  all  the  minerals  underneath,  or  those  twenty 
feet  below  the  surface  only ;  to  dig  all  the  turf,  to  inhabit 
a  cave,  if  there  is  one,  to  occupy  a  room  in  the  third  story, 
or  a  part  of  the  cellar.  By  such  grants  the  land  does  not 
pass.  When  the  mineral  or  turf  is  exhausted,  the  grantee 
has  no  right  even  to  enter  the  premises.  When  the  cave 
is  destroyed  by  a  convulsion  or  otherwise,  there  was 
nothing  that  was  granted  remaining.  It  is  so  of  the  rooms 
or  cellar  of  a  house." 

The  Ohio  decision  was  followed  by  one  in  New  York ; 
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Kerr  v.  TJie  Merchants  Exchange  Company,  3  Edward's  Ch. 
H.  315.  In  that  case,  th-e  ksseo  of  rooms,  including  cellar, 
after  the  building  had  been  burned,  and  a  new  building 
erected,  during  the  term  of  lease,  sought  to  obtain  posses- 
sion of  rooms  in  the  new  building,  corresponding  as  nearly 
as  possible  with  the  rooms  leased.  Relief  was  denied,  and 
it  was  held,  that  by  the  entire  destruction  of  the  building, 
the  relation  of  landlord  and  tenant  was  dissolved  ;  that  the 
lessee's  right  of  occupation,  and  the  lessor's  rent  ceased. 
In  the  opinion  a  distinction  is  drawn  between  the  lease  of 
a  house  embracing  the  land  on  which  it  is  situated  and  the 
apartments  of  the  house.  It  was  concluded  that  when  the 
building  was  burned  the  lessee's  interest  ceased,  and  he 
was  no  longer  liable  upon  his  covenant  to  pay  rent.  This 
decision  was  reviewed  by  the  supreme  c  curt  of  New  York, 
in  Graves  v,  Berdan,  29  Barbour,  100,  and  was  fully  sus- 
tained. In  this  last  case,  it  was  decided  that  destruction 
by  accident  alfire,  was  a  defense,  so  far  as  the  siibsequently 
accruing  rent  was  concerned,  to  the  action  upon  the  coven- 
ant to  payment,  and  the  decision  is  made  upon  the  ground 
that  the  relation  of  landlord  and  tenant  was  dissolved  by 
the  entire  destruction  of  the  subject  matter  of  the  tenancy. 
There  is  now  a  statute  in  New  York  which  relieves  a  ten- 
ant from  payment  of  rent  after  a  destruction  of  the  sub- 
ject of  the  lease,  but  the  decisions  which  we  have  cited 
above,  were  made  before  the  adoption  of  that  statute,  and 
of  course  are  not  based  upon  it,  but  upon  principles  of 
common  law.  The  case  of  Morgan  v,  Lambert,  3  Barr,  444, 
does  not  affect  the  question.  In  that  case,  there  was  a 
lease  of  the  land,  and  consequently,  the  burning  of  the 
house  did  not  destroy  the  right  of  the  lessee.  After  the 
destruction  of  the  house  by  fire,  the  lessor,  during  the 
term,  entered  upon  the  premises,  and  did  various  acts  of 
ownership.  In  a  suit  to  recover  the  rent,  the  supreme 
court  of  Pennsylvania,  in  a  very  brief  opinion  delivered 
joer  curiam,  thus  disposed  of  the  question  :  "If  the  land- 
lord took  possession  of  the  ruins  for  the  purpose  of  rebuild- 
ing, without  the  consent  of  the  tenant,  it  was  an  eviction 
of  him ;  if  with  his  assent,  it  was  a  rescision  of  the  lease, 
23 
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and  in  either  case  the  rent  was  suspended."  It  will  be  per- 
ceived, that  in  that  Pennsylvania  case,  the  express  inclu- 
sion of  the  ground  in  the  lease,  excluded  the  question  of 
this  case,  whether  the  lease  of  apartments  carries  a  sepa- 
rable interest  in  the  land,  and  whether  the  right  to  rent 
ceases  with  the  destruction  of  those  apartments.  In  Stock- 
well  V.  Hunter,  11  Metcalf,  448,  it  was  decided  that  a  demise 
of  the  basement  room  of  a  building  several  stories  high, 
gives  the  lessee  no  interest  in  the  land,  which  continued 
after  the  destruction  of  the  building,  notwithstanding  the 
rent  was  paid  in  advance,  and  that  the  whole  building  be- 
ing destroyed  by  fire,  the  interest  of  the  lessee  terminated. 
The  question  of  the  right  to  recover  rent  after  the  fire,  did 
not  arise  in  that  case,  but  the  court,  arguendo^  indicates  that 
it  would  not  tolerate  the  collection  of  such  rent  by  a  land- 
lord who  had  entered  for  the  purpose  of  rebuilding.  The 
supreme  court  of  Georgia,  in  Alexander  v.  Uorsey,  12  Geo., 
afiirmed  a  judgment  on  a  note  for  one  year's  rent  of  a  lower 
room  in  a  large  building  in  the  city  of  Griffin,  which  was 
burned  during  the  term.  The  only  question  which  the 
court  considered  or  discussed  was,  whether  an  entry  upon 
the  premises  after  the  fire  by  the  lessor  for  the  purpose  of 
rebuilding,  constituted  an  eviction.  The  court  disposed  of 
this  point  in  the  following  language  :  "To  rent  lands  is  one 
thing,  but  to  rent  a  room  in  the  second  or  any  other  story 
of  a  house  is  another,  and  quite  a  different  thing.  By  the 
former,  the  land  itself  passes  ;  by  the  latter,  nothing  but 
what  comes  strictly  within  the  meaning  of  the  contract ; 
*  *  *  but  when  the  whole  is  destroyed  by  fire,  it 
never  was  intended  by  the  parties  to  prevent  the  proprietor 
from  re-entering  the  premises  for  the  purpose  of  re-con- 
structing the  row  or  block  upon  the  ground  where  the 
former  stood."  While  the  learned  judge  thus  distinctly 
concludes,  in  efiect,  that  the  lessee  had  no  distinct  interest 
in  the  land,  and  that  the  tenancy  was  determined  by  the 
fire,  he  says  nothing  upon  the  other  question,  whether  the 
rent  ought  to  cease  with  the  dissolution  of  the  relation 
of  landlord  and  tenant.  The  negative  seems  to  have  been 
assumed,  without  examining  the  point,  and  without  observ- 
ing that  the  opposite  conclusion  had  been  attained  in  New 
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York,  many  jears  before. — Kerr  v.  The  3Ierchanfs  Exchange 
Co.,  supra.  The  judgment  was  probably  upon  a  recogni- 
tion of  the  unquestionable  general  proposition,  that  a  de- 
struction of  a  building  does  not  absolve  from  the  perform- 
ance of  an  express  promise  or  a  covenant  to  payment, 
without  observing  its  precise  limits,  and  the  reason  on 
which  it  is  founded.  This  proposition  is  sustained  by  an 
irresistible  array  of  authority,  both  in  England  and 
America. — 3  Kent's  Com.,  m.  p.  465  ;  1  Parsons  on  Con. 
505  ;  Taylor's  Landlord  and  Tenant,  pp.  208,  209, 244,  245 ; 
§§  327-331,  375-373  ;  Chitty  on  Con.  330;  Selwyn's  Nisi 
Prius,  1402  ;  Arch.  Law  of  L.  and  T.  145,  157;  Rawle  on 
Covenants  of  Title,  607,  note  1 ;  Comyn's  Landlord  and 
Tenant,  211,  212  ;  Gates  &  Colvin  v.  Green,  4  Paige  Chan. 
355  ;  Patterson  v.  Ackerson,  1  Edwds.  Chan.  96 ;  Hallet  v. 
Wylie,  3  Johns,  43  ;  Harrison  v.  3IurreU,  5  Monroe,  359  ; 
Perry  v.  Hewlet,  5  Porter,  318 ;  Chancellor  Kent,  (3  Kent's 
Com.  465,)  collects  and  examines  several  of  the  authorities. 
In  all  the  cases  cited  by  him,  there  was  something  of  the 
subject  matter  of  lease  remaining.  There  was  not  an  en- 
tire annihilation  of  it.  Many  of  the  cases  are  in  reference 
to  leases  of  houses  which  included,  as  we  have  already  seen, 
the  land,  and  in  some  of  them  expressions  are  made,  con- 
founding the  destruction  of  the  house  with  the  entire  de- 
struction of  the  subject  of  the  lease,  which  would  mislead 
unless  limited  by  the  facts  of  the  case.  We  refer  to  the 
argument  and  criticism  of  several  of  the  cases  in  Graves  v. 
Berdan,  29  Barb.  100.  In  the  case  of  Haltzapeel  v.  Baker, 
18  Vesey,  115,  the  chancery  court  refused  to  interpose  in 
behalf  of  a  lessee,  the  house  having  been  consumed  by  fire. 
The  same  lease  came  before  the  court  of  law,  (4  Taunt, 
44,)  where  Lord  Mansfield  distinctly  put  the  right  to  re- 
cover rent  upon  the  ground,  that  the  land  included  in  the 
lease,  was  still  in  existence.  The  distinction  between  the 
leases  where  there  is  a  total,  and  where  there  is  a  partial 
destruction,  is  illustrated  by  three  cases  collected  in  3  Vin- 
er's  Abridgment,  14,  (apportionment  C,)  as  follows  :  "If  a 
man  leases  land  for  life  or  years,  rendering  rent,  and  after 
part  of  the  land  is  surrounded  by  fresh  water,  this  will  not 
make  any  apportionment  of  the  rent,  because  the  soil  re- 
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mains,  and  the  lessee  shall  hare  the  fish  in  the  water,  and 
by  ordinary  intendment,  this  may  be  regained  again ;" 
"but  if  a  man  leases  for  life  or  years,  rendering  rent,  and 
part  of  the  land  is  surrounded  with  the  sea,  this  will  make 
an  apportionment  of  the  rent,  for  though  the  soil  remains 
to  him,  yet  the  water  is  part  of  the  sea,  and  so  is  common 
to  every  ma,n  to  fish  therein,  as  well  as  the  lessee,  and  by 
ordinary  intendment,  there  is  not  any  possibility  of  regain- 
ing it."  "If  part  of  the  land  in  lease  be  burned  with  wild- 
fire, yet  this  will  not  make.any  apportionment,  for  the  land 
remains  notwithstanding,  and  cannot  be  so  consumed,  but 
some  benefit  may  be  made  thereof."  In  Upton  v.  Totvnsend, 
32  E.  L.  &  E.  212,  it  is  probable  the  lease  conveyed  the 
land,  and  therefore  the  entry  of  the  landlord  after  the  de- 
struction of  the  building,  was  considered  an  eviction.  The 
doctrine,  that  with  the  dissolution  of  the  tenancy,  the  rent 
stops,  and  must  be  apportioned,  is  sustained  by  writers  on 
the  law  of  landlord  and  tenant. — Com.  L.  &  T.  216 ;  Gil- 
bert on  Rents,  186;  Harrison  v.  North,  Cases  in  Chan.  83. 
Where  there  is  a  lease  of  the  mere  apartments  of  a  house, 
and  those  apartments  are  destroyed,  the  thing  rented  is. 
gone-  There  is  nothing  which  is  leased,  or  held  in  tenancy. 
There  can  be  no  longer  a  landlord  and  tenant.  The  rela- 
tion having  ceased,  the  payment  of  rent  must  cease.  The 
landlord  does  not  warrant  that  the  premises  shall  be  in  any 
particular  condition,  but  he  does  warrant  that  they  shall 
exist— Hart  v.  Windson,  12  M.  &  W.  67.  It  would  be 
shocking  to  our  sense  of  justice  to  compel  a  tenant  to  pay 
the  rent  of  a  room  in  a  house  for  twenty  years,  which  had 
been  destroyed  within  the  first  twenty-four  hours  of  the 
term.  The  rent  in  this  case  should  be  apportioned  to  the 
time  of  occupation  before  the  fire. 
Reversed  and  remanded. 
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GILLHAM  SISTERS  vs.  MUSTIN  et  als. 

[assumpsit — WILL — DEED.  ] 

1.  Will — deed  .^  distincthn  hetween- — It^n  instrument  be  in  the  form  of  a 
deed  of  gift,  and  called  such,  still,  if  its  purpose  be  testamentary,  and  it  is 
only  to  be  consummated  by  the  death  of  the  maker,  effect  livill  be  given 
to  it  as  a  will,  and  not  as  a  deed. 

2.  Same ;  same.— 8.  made  a  "conditional  deed  of  gift  of  all  money  due, 
or  hereafter  to  become  due"  him,  to  his  four  sisters,  and  delivered  to 
them  the  evidences  of  debt,  and  also  the  instrument  ;  but  qualified  the 
delivery  by  the  following  words  :  "And  in  the  event  I  shall  die,  or  be 
killed,  in  the  causualties  of  the  war,  whither  I  am  now  going,  then  all 
such  moneys  are  to  become  the  property  of  my  said  four  sisters,  to  be 
equally  divided  between  them  ;  but  if  I  should  survive  and  return,  then 
this  instrument  is  to  be  null  and  void,  otherwise  to  remain  in  full  force 
and  effect," — held,  that  the  instrument  was  of  a  testamentary  charac- 
ter, and  could  have  no  effect  as  a  deed. 

Appeal  from  the  Circuit  Court  of  Pickens  County. 
Tried  before  the  Hon.  James  Cobbs. 

This  action  was  brought  by  the  appellants  against  the 
appellees ;  was  commenced  on  29th  March,  1866,  and  was 
founded  upon  a  promissory  note  made  by  the  appellees, 
payable  to  one  John  Gillham,  on  loth  February,  1861. 
The  appellants  claimed  title  to  said  note  by  virtue  of  an 
instrument  in  writing,  a  copy  of  which  is  as  follows  : 

**  The  State  of  Alabama, )  I,  John  Gillham,  do  make  this 
Pickens  County.  f  conditional  deed  of  gift  of  all 
money  due,  or  hereafter  to  become  due  to  me,  moved  there- 
unto by  the  natural  love  and  affection  which  I  have  to  my 
four  sisters,  (naming  them,)  said  claims  of  money  being 
evidenced  by  promissory  notes  and  accounts,  all  of  which 
are  herewith  delivered  to  my  said  four  sisters,  and  in  the 
event  I  shall  die,  or  be  killed  in  the  casualties  of  the  war. 
whither  I  am  now  going,  then  all  such  moneys  are  to  be- 
come the  property  of  my  said  four  sisters,  to  be  equally 
divided  between  them ;  but  if  I  should  survive  and  return 
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then  this  instrument  is  to  be  null  and  void,  otherwise  to 
remain  in  full  force  and  effect.  Witness  my  hand  and  seal, 
this,  7th  day  of  April,  1862. 

(Signed.)  John  Gillham.     [Seal."] 

This  instrument  was  attested  by  two  witnesses.  On  the 
26th  October,  1865,  it  was  recorded  in  the  probate  judge's 
office.  The  note  sued  on  was  one  of  the  notes  included  in 
said  instrument.  The  court  charged  the  jury,  "  that  the 
said  instrument  of  writing,  executed  by  the  said  John  Gill- 
ham,  conveying  the  said  notes  and  accounts  to  his  said 
four  sisters,  was  a  will  and  not  a  deed,  and  as  there  was  no 
evidence  of  the  probate  of  the  same,  and  the  grant  of  let- 
ters thereon,  the  plaintiffs  could  not  recover  in  this  action." 
To  this  charge  the  plaintiffs  excepted.  They  appealed, 
and  assigned  as  error  the  said  charge. 

M.  L.  Stansel,  for  appellants. 
Terry  &  Willett,  contra. 

JUDGE,  J. — The  law  is  now  too  well  settled  to  admit  of 
controversy,  that  "  if  an  instrument  be  in  the  form  of  a 
deed  of  gift,  and  called  such,  still,  if  its  purpose  be  testa- 
mentary, and  it  is  only  to  be  consummated  by  death,"  effect 
will  be  given  to  it  as  a  ivill,  and  not  as  a  deed. — Dunn  and 
Wife  V.  The  Bank  of  Mobile,  2  Ala.  152  ;  Shepherd  v.  Nabors, 
6  Ala.  631 ;  Thompson  v.  Johnson,  19  Ala.  59  ;  Kinnehreio  v. 
Kinnebreio,  35  Ala.  628.  And  "  in  determining  whether  an 
instrument  be  a  deed  or  will,  the  main  question  is,  did  the 
maker  intend  to  convey  any  estate  or  interest  whatever,  to 
vest  before  his  death,  and  upon  the  execution  of  the  paper  ? 
Or,  on  the  other  hand,  did  he  intend  that  all  the  interest 
and  estate  should  take  effect  only  after  his  death  ?  If  the 
former,  it  is  a  deed,  if  the  latter  a  will ;  and  it  is  immate- 
rial whether  he  calls  it  a  will  or  deed,  the  instrument  will 
have  operation  according  to  its  legal  effect." — Wall  v.  Wally 
30  Miss.  (1  George,)  91. 

This  principle  of  the  law  is  not  in  conflict  with  the  rule 
which  permits  a  person  to  settle  property  by  deed  to  his 
own  use  during  his  life,  and  after  his  decease,  for  the  benefit 
of  other  persons,  though  such  a  disposition  may  postpone 
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the  possession  or  enjoyment,  or  even  the  vesting,  until  the 
death  of  the  disposing  party  ;  for  the  postponement  is  in 
such  case  produced  by  the  express  terms,  and  does  not  re- 
sult from  tlm  nature  of  the  instrument. — 1  Jarman  on  Wills, 
12.  Thus,  says  Mr.  Jarman,  "  if  a  man,  by  deed,  limit 
lands  to  the  use  of  himself  for  life,  with  remainder  to  the  use 
of  A.,  in  fee,  the  effect  upon  the  usufructuary  enjoyment  is 
precisely  the  same  as  if  he  should,  by  his  will,  make  an 
immediate  devise  of  such  lands  to  A.  in  fee  ;  and  yet  the 
case  fully  illustrates  the  distinction  in  question  ;  for,  in  the 
former  instance  A.,  immediately  on  the  execution  of  the 
deed,  becomes  entitled  to  a  remainder  in  fee,  though  it  is 
not  to  take  effect  in  possession  until  the  decease  of  the 
setlor,  while,  in  the  latter,  he  would  take  no  interest  what- 
ever until  the  decease  of  the  testator  should  have  called 
the  instrument  into  operation." — 1  Jarman  on  Wills,  12. 
It  is  the  ambulatory  quality  of  wills  which  forms  their  char- . 
acteristic,  and  this  quality  does  not  pertain  to  deeds. 

A  deed  of  the  character  designated  above  might  be  valid 
as  a  deed,  if  it  contained  a  limited  reservation  of  the  power 
of  revocation.  But  where  there  is  a  general  reservation — 
or  something  like  a  reservation — of  the  maker's  right  to 
deal  with  the  property  as  his  own,  notwithstanding  the  in- 
strument, and  no  conclusive  effect  can  be  given  to  it  until 
the  death  of  the  maker,  the  law  regards  the  instrument  as 
testamentary. — Fletcher  v.  Fletcher,  4  Hare,  79  ;  1  Jarman 
on  Wills,  12,  22.  But  to  make  it  such,  it  is  essentially  re- 
quisite that  the  instrument  should  be  made  to  depeiid  upon 
the  event  of  death  to  consummate  it ;  for  where  a  paper  directs 
a  benefit  to  be  conferred  inter  vivos,  without  reference  ex- 
pressly or  impliedly,  to  the  death  of  the  party  conferring  it, 
it  can  not  be  established  as  testamentary. — 1  Williams  on 
Exr's,  88  ;  see  also,  Adams  v.  Brovghton,  13  Ala.  731. 

It  clearly  appears  that  the  instrument  before  us,  tested 
by  the  rules  above  announced,  can  have  operation  only  as 
a  will.  It  is  true,  the  evidences  of  debt  described  in  the 
instrument,  were  delivered  to  the  sisters  of  the  maker, 
together  with  the  instrument,  at  the  time  the  latter  was 
executed.  But  the  effect  of  the  delivery  is  qualified  by  the 
words  following :     "  And  in   the  event  I  shall  die  or  be 


368  ALABAMA. 


Waugh  V.  Ridgeway. 


killed  in  the  casualties  of  the  war,  whither  I  am  now  going, 
then  all  such  moneys  are  to  become  the  property  of  my 
said  four  sisters,  to  be  equally  divided  between  them  ;  but 
if  1  should  survive  and  return,  then  this  instrument  is  to  be 
mill  and  void,  otherwise,  to  remain  in  full  force  and  effect."" 
The  instrument  directed  no  benefit  to  be  conferred  inter 
vivos,  and  depended  upon  the  death  of  the  maker  to  con- 
summate it ;  it  is,  therefore,  of  testamentary  character,  and 
can  have  no  effect  as  a  deed. 
Judgment  afiirmed. 


WAUGH  vs.  KIDGEWAT. 

[action   or  XTS-LAWFTn.   DETAINER,] 


1.  Unlawful  detainer  ^  general  charge. — ^Where  the  evidence  in  an  action  of 
unlawfnl  detainer,  conduces  to  show  an  actual  previous  possession  on 
the  part  of  the  plaintiff,  and  the  relation  of  landlord  and  tenant  be- 
tween him  and  the  defendant,  a  charge  "that  if  the  jurj*  believe  the  evi- 
dence, they  must  find  for  the  defendant, "  is  erroneous,  as  it  invades  the 
province  of  the  jury. 

Appeal  from  the  Circuit  Court  of  Dallas. 
Tried  before  the  Hon.  John  Moore. 

Tms  was  an  action  of  unlawful  detainer,  brought  by  the 
appellant  against  the  appellee,  and  was  commenced  in  a 
justice's  court  on  the  28th  October,  1861.  The  justice  gave 
judgment  for  the  plaintiff,  and  defendant  appealed  to  the 
circuit  court,  when,  upon  a  new  trial,  judgment  was  ren- 
dered for  the  defendant.  As  the  bill  of  exceptions  states, 
"the  plaintiff  proved,  that  prior  to  the  possession  of  the 
property  by  the  defendant,  the  plaintiff  was  in  the  actual 
possession  of  the  premises  sued  for ;  that  the  said  lot,  as 
described  in  the  complaint,  had  a  house  upon  it,  which  was 
unfinished  ;  that  the  defendant  desired  to  rent  the  house 
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from  plaintiff,  and  complete  it,  and  applied  to  the  agent  of 
plaintiff  to  do  so,  (the  plaintiff  being  absent  at  the  time,) 
but  the  agent  of  plaintiff  would  make  no  contract  with  him 
in  reference  thereto.  Shortly  after  this  refusal  on  the 
part  of  plaintiff's  agent  to  rent  him  the  property,  and  with- 
out the  consent  of  plaintiff  or  his  agent,  the  defendant  went 
into  the  possession  of  the  premises  and  went  to  work  on 
the  house,  and  went  again  to  plaintiffs  agent,  and  informed 
him  of  what  he  had  done,  and  requested  the  agent  to  sup- 
ply the  materials,  and  money  for  finishing  the  house  ;  the 
said  agent  did  thereupon  furnish  him  the  materials  for  the 
completion  of  the  house ;  that  defendant,  with  the  consent 
of  plaintiff,  had  the  painting  and  plastering,  glazing,  &c. 
done  on  plaintiff^sf  account.  The  bills  were  presented  to 
plaintiff's  agent,  and  he  paid  them."  Proof  of  a  demand  in 
writing,  for  the  possession  of  the  premises,  and  the  refusal 
of  defendant  to  surrender  possession,  was  introduced  on 
the  trial.  This  being  all  the  evidence  in  the  cause,  the 
court  charged  the  jury,  that  if  they  believed  the  evidence, 
they  must  find  for  the  defendant,  and  to  this  charge  plain- 
tiff excepted.  He  appealed  to  this  court  and  assigned  the 
charge  as  error. 

MoEGAN  AND  Haealson,  for  appellant, 
Pettus  &  Dawson,  contra. 

A.  J.  WALKER,  C.  J. — "We  suppose  the  instruction  to 
the  jury  was  predicated  upon  the  idea,  that  there  was  no 
evidence  of  the  relation  of  landlord  and  tenant.  We  think 
there  was  evidence  upon  that  subject  which  should  have 
been  left  to  the  jury. — Rainey  v.  Capps,  32  Ala.  288. 

Reversed  and  remanded. 

Byrd,  J.,  not  sitting. 
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GODDEN  vs.  PIERSON,  Garnishee. 

[attachment  bt  garnishment.] 

h  Garnishment ;  contest  over  garnishee's  anstcer. — The  plaintiff  in  attach- 
ment by  garnishment,  will  not  be  permitted  to  affirm,  in  controverting  the 
truth  of  the  garnishee's  answer,  the  validity  of  the  sale  of  certain  prop- 
erty by  the  defendant  to  the  garnishee,  in  order  to  subject  him  to  the 
payment  of  the  purchase-money  therefor,  and  at  the  same  time  attack 
the  sale  for  fraud. 

2.  Same  /  ichat  property  may  he  reached  by. — The  legal  rights  only,  of  the 
defendant  in  attachment,  can  be  reached  by  process  of  garnishment ; 
such  monied  demands,  as  might  be  recovered,  in  an  action  of  debt,  or 
indebtitatus  assumpsit ;  and  also,  such  property  as  would  be  liable  to 
seizure  and  sale,  under  execution,  against  defendant. 

3.  Same  ;  garnishee's  ansicer  as  evidence. — When  the  answer  of  a  garnishee 
is  offered  in  evidence  by  the  plaintiff,  for  the  purpose  of  contradicting 
the  statements  of  the  garnishee,  made  as  a  witness  on  cross-examina- 
tion, the  garnishee  is  entitled  to  have  the  whole  of  his  answer  read  to 
the  jury. 

4.  Evidence  ;  tcitness  allowed  to  refresh  his  memory  from,  written  memoranda. 
A  witness  may  refresh  his  memory  by  referring  to  written  memoranda, 
before  answering  questions,  calling  for  the  amount  of  his  purchases  and 
sales  as  a  merchant. 

6.  Statute  of  frauds. — E.  signed  a  note,  as  the  surety  of  B.,  in  considera- 
tion of  a  verbal  promise  made  to  him  by  P.,  who  was  afterwards  gar- 
nisheed  as  a  debtor  of  B. ,  that  if  he,  E.  would  sign  the  note,  he,  P. ,  would 
pay  it.  This  promise  was  made  before  the  service  of  the  garnishment 
upon  P.,  and  pursuant  to  the  promise,  P.  paid  a  part  of  the  note  after 
the  service,  and  subsequently  accounted  to  E.  for  the  balance  of  the 
note,— fee?d,  that  the  promise  was  not  within  the  statute  of  frauds,  and 
that  independently  of  this,  the  statute  of  frauds  does  not  prevent  the 
voluntary  execution  by  the  parties,  of  a  contract,  within  its  provisions, 
nor  annul  it  when  executed. 

Appeal  from  the  Circuit  Court  of  Perry. 
Tried  before  Hon.  John  Moore. 

The  facts  of  this  case  are  stated  in  the  opinion  of  the 
court. 


Moore  and  Lockeit,  for  appellant. 
John  F.  Vary,  contra. 
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JUDGE,  J. — 1.  In  making  up  the  issue  on  the  contest  of 
the  truth  of  the  answer  of  the  garnishee,  three  distinct  al- 
legations were  made  by  the  plaintiff  below,  (now  the  ap- 
pellant,) relating  to  the  one  hundred  bales  of  cotton  which 
the  garnishee  stated,  in  his  answer,  had  been  purchased  by 
him  of  Andrew  J.  Brazelton,  the  defendant  in  attachment ; 
which  allegations  are  as  follows  : 

"1st.  He  alleges  that  said  David  A.  Pierson  purchased 
of  Andrew  J.  Brazelton  one  hundred  bales  of  cotton,  at 
the  price  of  ten  thousand  and  thirty-five  60-100  dollars,  in 
July,  1865  ;  and  that  on  the  first  day  of  March,  1866,  said 
Pierson  still  owed  said  Brazelton  for  said  cotton." 

"6th.  He  iurther  alleges,  that  the  purchase  of  the  one 
hundred  bales  of  cotton  named  in  the  answer,  was  made 
with  the  intent  to  hinder,  defraud,  and  delay  the  creditors 
of  said  Brazelton." 

"7th.  He  further  alleges,  that  the  proceeds  of  the  one 
hundred  bales  of  cotton  was  used  by  the  said  Pierson  with 
the  intent  to  hinder,  defraud  and  delay  the  creditors  of 
Brazelton." 

A  demurrer  was  interposed  by  the  defendant  to  each  of 
the  6th  and  7th  allegations  above  copied,  which  demurrer 
was  sustained  by  the  court,  and  we  think  rightfully,  for  the 
following  reasons : 

1.  The  plaintiff  had  aflSrmed  the  validity  of  the  sale  of 
the  one  hundred  bales  of  cotton,  by  seeking  in  his  first 
allegation  copied  above,  to  subject  the  defendant  to  the 
payment  of  the  purchase-money  therefor.  He  could  not 
be  permitted  to  do  this,  and  at  the  same  time  attack  the 
defendant ;  for  "when  a  creditor  pursues  and  seeks  to 
condemn  money  or  a  debt,  which  is  the  product  of  a  fraudu- 
lent sale,  he  can  only  claim  the  money  as  a  debt,  and  will 
not  be  permitted  to  dispute  the  rightful  change  of  title  to 
the  property." — Price  v.  Mastersons  Executor,  35  Ala.  493. 
See,  also,  Biitkr  v.  O'Brien,  5  Ala.  316  ;  Shepherd  v.  Buford^ 
7  Ala.  90. 

2.  The  legal  rights  only,  of  the  defendant  in  attachment 
can  be  reached  by  process  of  garnishment ;  that  is,  such 
monied  demands  as  might  be  recovered  in  an  action  of 
debt,  or  indeljitatus  assumpsit,  and  also,  such  property  as 
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would  be  liable  to  seizure  and  sale  under  execution,  against 
the  defendant,  if  the  sheriff  could  get  possession  of  it. 
Roby  p.  Lahuzan,  21  Ala.  60 ;  Pri(x^  v.  Masterson!s  Executors, 
supra  ;  Neshit  v.  Ware  dt  McClanahan,  30  Ala.  68.  Neither 
of  the  allegations  to  which  the  demurrer  was  sustained, 
presented  a  state  of  facts  which  would  authorize  the  pro- 
cess of  garnishment,  under  the  rules  mentioned.  If  it  were 
permissible  to  attack  the  sale  for  fraud,  with  a  view  to  reach 
and  condemn  the  property,  and  at  the  same  time  to  seek 
a  condemnation  of  the  proceeds  of  the  sale,  still  the  7th 
allegation  is  defective  in  not  averring  that  the  defendant 
had  the  possession  of  the  cotton  under  the  alleged  fraudu- 
lent sale,  at  the  time  of  the  service  of  the  process  of  garn- 
ishment upon  him. 

The  several  allegations  of  the  plaintiff  not  demurred  to, 
and  on  which  issues  were  joined  and  the  trial  had,  seem 
to  us  to  have  been  amply  sufficient  to  present  every  ques- 
tion of  liability  of  the  garnishee  which  was  properly  the 
subject  of  garnishment ;  consequently,  if  there  had  been 
error  in  the  rulings  of  the  court  on  the  demurrers,  we  can 
not  perceive  how  appellant  could  have  been  injured  by  it. 

2.  The  declarations  of  Brazelton,  as  testified  to  by  the 
witness  Catlin,  were  not  competent  evidence  against  the 
defendant,  unless  he  had  been  connected  therewith.  This 
the  plaintiff  sought  to  do,  but  failed  in  the  attempt ;  and 
the  court  rightfully  excluded  the  declarations. 

.  3.  The  defendant  Pierson  was  introduced  and  examined 
as  a  witness  in  his  own  behalf.  While  on  cross  examina- 
tion, several  separate  and  distinct  portions  of  his  answer 
as  garnishee  in  the  cause,  were  read  to  him,  with  the  view 
of  contradicting  his  statements  as  a  witness.  After  the 
defendant  had  closed  his  testimony,  the  plaintiff  proposed 
to  read  to  the  jury  as  evidence,  for  the  purpose  of  contra- 
dicting the  defendant  as  a  witness,  those  portions  of  his 
answer,  only,  which  had  been  read  to  him  on  his  cross  ex- 
amination. To  this  the  defendant  objected,  and  insisted 
that  the  entire  answer  should  go  to  the  jury,  if  any  portion 
was  admitted.  The  court  sustained  the  objection,  "  but 
stated  to  the  plaintiff's  counsel  that  he  would  instruct  the 
Jury  that  they  could  only  look  to  the  answer  for  the  pur- 
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pose  of  contradicting  the  defendant  as  a  witness,  and  that 
it  would  not  be  evidence  for  any  other  purpose  ;  but  that 
for  that  purpose,  they  might  look  to  the  entire  answer,  and 
were  not  confined  to  the  particular  parts  read  by  plaintiff's 
counsel.  Plaintiff's  counsel  thereupon  introduced  the  said 
answer,  and  the  jury  were  instructed  as  stated  by  the  court. 
To  all  of  which  action  and  ruling  of  the  court,  plaintiff,  by 
his  counsel,  excepted." 

When  an  answer  in  chancery  is  given  in  evidence  in  a 
court  of  law,  the  party  is  entitled  to  have  the  whole  of  his 
answer  read ;  "  for  it  is  read  as  the  sense  of  the  party  him- 
self, which  must  be  taken  entire  and  unbroken." — 1  Starkie 
on  Evidence,  part  2,  m.  p.  291  ;  Laiorence  v.  Ocean  Insurance 
Company,  11  John.  269.  We  can  perceive  no  good  reason 
why  the  same  rule  should  not  be  applied,  when  the  answer 
of  a  garnishee  is  offered  in  evidence  by  the  plaintiff  on  a 
contest  of  the  garnishee's  answer.  Manifest  injustice  might 
be  perpetrated  if  the  plaintiff,  in  such  case,  were  allowed 
to  select  and  cull  from  the  answer,  in  order  to  suit  a  pur- 
pose. It  results  that  there  was  no  error  in  the  ruling  of 
the  court  upon  this  question. 

4.  While  the  defendant  was  being  examined  as  a  witness, 
before  answering  questions  calling  for  the  amount  of  his 
purchases,  and  sales,  as  a  merchant,  "  at  and  up  to  certain 
dates,"  and  "  many  other  questions  of  like  kind,"  the  wit- 
ness would  look,  before  answering,  at  memoranda  thereof 
which  he  held  in  his  hands  ;"  and  "plaintiff's  counsel  ob- 
jected to  the  witness  looking  at  said  memoranda  before 
answering  each  question."  The  witness  thereupon  inform- 
ed the  court,  "  that  the  memoranda  at  which  he  looked, 
was  taken  by  him  from  his  books,  and  contained  the  exact 
amounts."  The  court  thereupon  stated  to  the  witness, 
"  that  he  could  only  look  at  said  memoranda  to  refresh  his 
recollection,  and  that  he  must  testify  from  his  recollection, 
and  not  from  the  memoranda,  which  the  witness  stated  he 
did  ;"  and  the  court  "  thereupon  overruled  the  objection  of 
the  plaintiff,  and  permitted  the  witness  to  look  at  his  mem- 
oranda for  the  purpose  of  refreshing  his  recollection,  as 
each  question  of  that  character  was  propounded,  and  before 
answering  it,  to  which  plaintiff  excepted."     The  ruling  of 


374  ALABAMA. 


Godden  v.  Pierson,  Garnishee. 


the  court  upon  this  question,  was  in  conformity  to  what  we 
conceive  the  well  settled  law  to  be. — Evans  v.  Boiling,  8 
Porter,  546  ;  1  Greenleaf  on  Evidence,  §§  436,  437. 

5.  A  witness  for  the  plaintiff,  (one  Evans,)  testified,  that 
in  December,  1865,  he  signed  a  note,  payable  to  one  Lam- 
kin,  for  one  thousand  dollars,  as  the  surety  of  Brazelton, 
the  defendant  in  attachment ;  and  that  he  signed  the  note 
in  consideration  of  a  verbal  promise,  made  to  him  by  the 
defendant  beforehand,  that  if  he  would  do  so,  he,  the  de- 
fendant, would  pay  it.  The  promise  was  made  by  the 
defendant  before  the  service  upon  him  of  the  garnishment ; 
and  pursuant  to  the  promise,  he  paid  a  portion  of  the  note, 
after  the  service,  and  the  witness  Evans  paid  the  balance  ; 
and  subsequently,  the  defendant  accounted  to  Evans  for 
the  portion  of  the  note  Evans  had  paid. 

It  was  contended  by  the  plaintiff,  that  the  promise  of 
defendant  to  Evans  being  verbal,  was  within  the  meaning 
of  the  statute  of  frauds,  a  "  promise,  or  undertaking,  to 
answer  for  the  debt,  default,  or  miscarriage  of  another," 
and  therefore  void  ;  and  that  the  defendant  was  not  entitled 
to  a  credit  for  the  payment  made  by  him  for  Brazelton, 
pursuant  to  said  promise,  the  payment  having  been  made 
subsequent  to  the  service  of  the  process  of  garnishment. 
The  court  ruled  otherwise,  in  its  action  on  the  admissibility 
of  evidence  to  prove  the  transaction,  and  also  in  its  charge 
to  the  jury.  That  the  promise  in  question  is  not  within 
the  statute  of  frauds,  has,  we  think,  been  clearly  settled  by 
the  previous  decisions  of  this  court. — Mason  v.  Hall,  30  Ala. 
599,  and  cases  there  cited.  But  independent  of  this,  we 
understand  it  to  be  clearly  the  law,  that  the  statute  of 
frauds  does  not  prevent  the  voluntary  execution  of  a  con- 
tract within  its  provisions,  by  the  parties,  nor  annul  it  when 
executed. — Saivyer  v.  Ware,  36  Ala.  675. 

Judgment  affirmed. 
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BRADFOKD  vs.  BAECLAY,  Administkatkix. 

[ASSUMPSET — PEACTICE — SET-OFF.  ] 

1.  Agreement  of  counsel ;  construction  of . — The  written  agteement  of  the 
counsel  set  out  in  the  record  is  valid  ;  and  properly  construed,  required 
that  the  court  at  the  trial  should  consider  as  duly  interposed  every  plea 
and  replication  that  could  be  available  to  either  of  the  parties,  according 
to  the  nature  of  the  case,  as  shown  by  the  evidence, 

2.  Error  alleged;  must  clearly  appear.— An  alleged  error  of  the  court 
below  in  relation  to  the  use  of  a  certain  paper  on  the  trial,  to  be  avail- 
able here,  must  be  made  by  the  party  excepting,  clearly  to  appear. 

3.  Statute  of  limitations;  what  ivill  avoid  iar  of. — Previous  to  the  change 
in  the  law  made  by  §  2914,  (2490, )  Revised  Code,  the  acknowledgment 
of  an  existing  debt  and  an  obligation  to  pay  it,  avoided  the  bar  of"  the 
statute  of  limitations. 

.  The  act  of  I9th  February,  1867,  in  relation  to  set-off ;  construction  of. — 
Where  the  defendant  pleads  a  set-off  and  the  plaintiff  replies  the  statute 
of  limitations  before  the  passing  of  the  statute  of  February  19th,  1867, 
(Revised  Code,  §  2647,  (2244  a.,)  that  statute  does  not  operate  retroac- 
tively, so  as  to  deprive  plaintiff  of  the  benefit  of  his  replication. 

Appeal  from  the  Circuit  Court  of  Coosa  County. 
Tried  before  the  Hon.  John  Henderson. 

This  was  an  action  of  assumpsit,  brought  before  the  pro- 
mulgation of  the  Code  of  1852,  by  the  appellee,  against  the 
appellant.  The  record  contained  neither  declaration,  nor 
plea,  but  the  judgment  entry  recited  that  the  "parties  came 
by  their  attorneys,"  and  that  the  jury,  who  were  duly 
"  sworn  and  charged  to  try  the  issue  joined  between  the 
parties,"  returned  a  verdict  in  favor  of  the  plaintiff,  (ap- 
pellee,) on  which  the  judgment  was  rendered.  The  record 
contains  the  copy  of  an  agreement,  which  is  in  these  words : 

"  Spring  term,  1860.  It  is  mutually  agreed,  that  defend- 
ant may  be  considered  as  pleading  everything  that  will  bo 
a  bar  to  plaintiff's  right  to  recover,  and  that  plaintiff  re- 
plies, in  like  manner.     Yancey,  for  plaintiff." 

The  suit  was  brought,  and  the  writ  executed  on  the  de- 
fendant, (appellant,)  on  the  18th  of  December,  1852,  on  a 
note,  or  due  bill,  of  which  the  following  is  a  copy  : 
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•'$356.68-100.  Due  Hugh  G.  &  M.  A.  Barclay,  admin- 
istrator, aud  administratrix,  of  the  estate  of  Geo.  P.  Brown, 
deceased,  three  hundred  and  fifty-six  dollars  and  fifty-eight 
cents,  on  account  of  so  much  indebtedness  to  said  estate. 
August  18th,  1842. 

(Signed,)  Jos.  H.  Bradford." 

From  the  evidence  set  out  in  the  bill  of  exceptions,  it 
appears  that  the  defendant  had  pleaded  and  relied  on  the 
statute  of  limitations  as  a  bar  to  plaintiff's  demand.  It 
also  appears,  that  defendant  had  pleaded,  and  relied  on 
certain  sets-off  against  the  demand  of  the  plaintiff,  and  to 
this  plea  of  set-off  the  plaintiff  had  in  turn  replied,  and 
relied  upon  the  statute  of  limitations.  There  was  testi- 
mony conducing  to  show  that  in  May,  1852,  and  after  the 
claim  of  plaintiff  had  been  due  and  cwing  for  more  than 
six  years,  the  said  defendant  had  admitted  the  said  note 
sued  on  to  be  an  existing  debt,  and  his  obligation  to  pay 
or  settle  the  same.  There  was  a  controversy  before  the 
jury  as  to  the  true  meaning  and  extent  of  the  admissions 
made  by  defendant  in  relation  to  this  matter.  The  testi- 
mony of  the  sole  witness  to  this  point  is  set  out  as  follows  : 
*'  Then  said  Barclay  mentioned  to  defendant,  the  note  sued 
on,  as  a  claim  due  to  the  estate  of  said  Geo.  P.  Brown, 
deceased,  to  which  defendant  replied,  that  he  would  settle, 
adjust,  or  pay,  (witness  could  not  remember  which  term 
was  used  by  the  defendant,)  that  note,  when  he  came  up 
to  settle  the  other  matters."  Said  witness  made  a  written 
memorandum  of  this  conversation,  which  he  was  called  on 
by  the  parties  to  witness,  about  the  time  it  occurred,  which 
lie  had  with  him  at  the  trial,  and  from  which  he  read  in  the 
hearing  of  the  jury,  while  using  it  to  refresh  his  memory, 
the  following :  "A  note  due  from  said  Bradford  to  the  estate 
of  Geo.  P.  Brown,  in  the  hands  of  said  Barclay,  was  also 
mentioned,  and  was  agreed  should  be  settled  in  the  final 
settlement,  which  they  mutually  agreed  should  be  soon." 

"  In  the  course  of  the  trial  the  defendant  insisted  on 
using  before  the  jury,  the  written  memorandum  aforesaid, 
but  this  the  court  refused  to  allow,  alleging  that  the  wit- 
ness only  referred  to  said  statement  to  refresh  his  memory. 
To  this  refusal  of  the  court,  defendant  excepted." 
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The  court  charged  the  jury,  "  that  for  the  purpose  of 
ascertaining  the  truth  of  the  matter,  they  would  only  look 
to  the  language  of  the  witness  as  upon  the  stand,  as  this 
language  indicated  to  them  where  the  truth  of  the  matter 
in  controversy  lay."     To  this  defendant  excepted. 

The  defendant  asked  the  court  to  charge  the  jury,  "that 
if  they  believed  the  defendant  Bradford  had  claims  against 
the  estate  of  Geo.  P.  Brown,  at  the  time  Barclay  spoke  to 
the  defendant  about  the  note  sued  on,  as  stated  by  witness 
Henderson,  and  Bradford  stated,  in  reply  to  Barclay,  that 
the  note  should  be  adjusted  on  a  final  settlement,  or  final 
account  between  the  parties  ;  and  they  should  believe,  that 
Bradford  meant,  by  his  reply  to  Barclay,  that  said  note 
should  be  taken  into  the  account  on  their  final  settlement 
of  the  respective  claims  of  the  parties  ;  and  should  believe, 
at  the  time  of  this  conversation,  the  note  sued  on  was 
barred  by  the  statute  of  limitations,  and  that  no  settlement 
had  taken  place  between  the  parties,  the  language  attribu- 
ted to  Bradford  by  Henderson,  would  not  amount  to  a  new 
promise  to  pay  the  note ;  which  charge  the  court  gave ; 
and  in  addition  thereto  the  court  charged  the  jury,  that  if 
they  should  believe  from  the  evidence,  that  in  said  conver- 
sation, Bradford  acknowledged  that  he  owed  the  debt  sued 
for,  and  recognized  an  existing  liability,  on  his  part,  to  pay 
it,  that  this  would  remove  the  bar  of  the  statute  of  limita- 
tions ;  to  which  charge  the  defendant  excepted," 

The  defendant  asked  the  court  to  charge  the  jury,  that 
"  if  they  believed  that  defendant  had  legal  subsisting  claims 
not  barred  by  the  statute  of  limitations  against  the  plain- 
tiff's intestate  at  the  time  the  cause  of  action  in  this  case 
accrued  to  the  plaintiff,  the  defendant  would  be  entitled  to 
the  benefit  of  such  set-off  in  this  case,  notwithstanding 
more  than  six  years  had  transpired  after  the  accrual  of  the 
rights  of  these  set-offs  before  the  institution  of  this  suit 
by  the  plaintiff;"  which  charge  the  court  refused,  and  de- 
fendant excepted. 

The  defendant  also  asked  the  court  to  charge  the  jury, 
that,  "  if  the  return  of  the  sheriff  in  the  case  of  M.  A. 
Broion  v.  Duncan,  offered  as  a  set-off,  showed  the  collec- 
tion by  him,  in  said  case,  of  $288  25,  on  the  3d  of  May, 
24 
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1841,  and  $5  15,  on  the  2d  of  June,  1841,  and  on 
the  12th  of  September,  1842,  the  return  of  "settled  in  full ;" 
and  the  record  showed,  that  the  plaintiff's  attorney  received 
$150  00  without  date,  and  also  the  further  entry,  "set- 
tled balance  with  Griffin,"  also  without  date ;  the  law 
will  refer  these  receipts  to  the  next  term  of  the  court  after 
the  money  was  received  by  the  sheriff ;  and,  if  the  next 
term  of  the  court  intervened  befcre  the  commencement  of 
this  suit,  the  defendant  would  be  entitled  under  the  law  of 
1867,  to  the  benefit  of  his  set-off  for  so  much  of  the  money 
as  was  received  by  the  plaintiff's  attorney,  although  more 
than  six  years  had  intervened  after  the  receipt  of  Barclay, 
before  the  commencement  of  this  suit ;"  which  charge  the 
court  refused,  and  to  this  refusal  defendant  excepted.  A 
verdict  and  judgment  were  given  for  the  plaintiff  for 
$982  65  ;  from  which  the  defendant  appealed,  and  as- 
signed for  error,  the  several  rulings  of  the  court  above 
set  forth. 

Martin  &  Sayre,  for  appellant. 
J.  B.  Martin,  contra. 

B  YRD,  J. — 1.  The  parties  went  to  trial  without  declara- 
tion or  pleas,  so  far  as  the  record  discloses,  and  a  verdict 
was  returned  in  favor  of  appellee,  and  a  judgment  rendered 
thereon. 

The  judgment  entry  shows  that  a  jury  was  sworn  "to  try 
the  issue  joined  by  the  parties."  Upon  this  state  of  the 
record,  this  court  will  presume  that  a  declaration  and  plea 
were  filed.  The  transcript  contains  an  agreement  signed 
by  the  attorney  of  the  plaintiff,  in  which  "it  is  mutually 
agreed  that  the  defendant  may  be  considered  as  pleading 
everything  that  will  be  a  bar  to  plaintiff's  right  to  recover, 
and  that  plaintiff  replies  in  like  manner." 

My  opinion  upon  such  agreements  is  given  in  the  case 
of  the  Alabama  dt  Florida  Railroad  Co.  v.  Watson,  decided 
at  the  present  term.  As  my  brother.  Judge,  does  not  agree 
that  the  rule  laid  down  by  me  in  that  case  applies  to  this, 
and  as  the  Chief  Justice  did  not  agree  with  me  in  the  rule 
indicated  in  that  case,  I  consider  it  my  duty  in  this  case  to 
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conform  to  the  opinions  of  my  brethren,  at  least,  to  the 
extent  that  the  rule  referred  to,  does  not  embrace  an  agree- 
ment like  the  one  before  us. 

As  the  defendant  went  to  trial  without  filing  any  plea, 
and  gave  evidence  which  was  only  admissible  under  the 
pleas  of  set-off  and  the  statute  of  limitations,  he  must  be 
held  bound  by  the  agreement,  and  to  every  part  thereof; 
and  therefore,  the  plaintiff  must  be  considered  as  having 
replied  the  statute  of  limitations  to  the  sets- off  introduced 
in  evidence.  But  we  do  not  decide  that  a  plea  of  set-off  is 
a  plea  in  bar,  within  the  meaning  of  this  agreement,  but 
will  so  treat  it,  as  the  parties  and  the  court  below,  on  the 
trial,  so  treated  it.  ,  ' 

This  mode  of  pleading  is  a  practice  which  should  not  be 
encouraged  ;  for,  in  this  case,  it  seems  to  me  that  it  puts 
us  in  the  position  of  making  presumption  in  order  to  re- 
view the  cause,  which  may  n(»t  be  true  in  fact,  and  which 
might  result  in  reversing  the  cause  in  the  face  of  the  decis- 
ions of  this  court,  which  have  firmly  settled  the  doctrine 
that  no  presumption  is  to  be  indulged,  with  reference  to 
the  pleadings,  for  the  purpose  of  a  reversal,  but  may  be,  in 
favor  of  an  affirmance  of  the  action  of  the  inferior  court. 

2.  It  is  not  apparent  that  the  court  erred  as  alleged  in 
the  first  assignment  of  error.  The  court  did  not  allow  the 
memorandum  read  by  the  witness  to  go  to  the  jury,  but  in- 
structed the  jury  to  consider  the  evidence  he  gave  from 
the  stand. 

3.  The  first  charge  given  by  the  court,  when  construed 
with  reference  to  the  evidence,  is  unobjectionable. — Jones  v. 
Fort,  36  Ala.  44 J  ;  ib.  684 ;  Sharp  v.  Burns  et  aZ.,^5  ib.  653. 

4.  The  other  charge  given  by  the  court,  when  construed 
with  reference  to  the  evidence,  asserts  a  correct  legal  propo 
sition,  as  shown  by  the  following  authorities,  and  was  there- 
fore properly  given  : — St.  John  v.  Garrow,  4  Por.  223 ; 
Deshler  v.  Gabiness,  10  Ala.  959  ;  JRmsel  v.  LaRoque,  11  Ala. 
352  ;  Towns  &  Nooe  v.  Ferguson,  20  ib.  147  ;  Ross  v.  Ross, 
ib.  105 ;  Bryan  v.  Ware,  ib.  687 ;  Fool's  Ex'r  v.  Rdfe,  23  ib. 
701 ;  Evans  v.  Carey,  29  ib.  99. 

It  is  to  be  observed  that  the  note  sued  on  was  given  be- 
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fore  tho  Code  went  into  operation,  and  suit  also  commenced 
before  that  event. 

5.  Tliere  was  no  error  in  the  refusal  to  give  the  first 
charge  asked  by  the  appellant. 

6.  At  the  time  this  suit  was  brought  in  1852,  the  statute 
of  limitations  had  perfected  a  bar  to  the  set-ofi'  proved 
in  the  case. 

Tho  appellant  insists  that,  nevertheless,  he  was  entitled 
to  the  allowance  of  the  set-off  by  virtue  of  an  act  passed 
the  19th  February,  1867,  (Pamph.  Acts,  676,)  in  these 
words  :  "That  in  cases  in  the  courts  of  this  State,  where 
the  defendant  pleads  a  set-off  to  tho  plaintiff's  demand,  to 
which  the  plaintiff  pleads  the  statute  of  limitations,  the 
defendant,  notwithstanding  such  plea,  shall  be  entitled  to 
have  the  benefit  of  his  debt  as  a  set-off  where  such  set- 
off was  a  legal  subsisting  claim  at  the  time  the  right  of  ac- 
tion accrued  to  the  plaintiff,  on  the  claim  sued  on." 

Statutes  are  never  construed  to  have  a  retroactive  effect, 
unless  the  language  is  so  plain  that  no  other  construction 
can  be  put  upon  them. — Ban'on  v.  Hnnty  18  Ala.  668  ; 
Barnes  v.  Mayor  of  MobUe,  19  Ala.  438 ;  Kidd  v.  Montague^ 
ib.  619  ;  Hqfman  v.  Hoffman^  ib.  536.  In  this  case,  even 
if  it  was  competent  for  the  legislature  to  deprive  a  party  of 
the  benefit  of  a  defense  which  the  law  gave  him,  and  which 
he  had  already  plead  in  court,  it  docs  not  seem  to  me  that 
tlie  statute  is  any  answer  to  the  defense  made  by  appellee 
to  tho  sot-off ;  for,  the  statute  is  not  necessarily  retrospec- 
tive in  its  operation  upon  cases  where  the  statute  has  com- 
pleted a  bar,  and  the  party  has  availed  himself  of  it  by 
pleading  if. — See  authorities  cited  above  ;  Steamboat  Com- 
fany  v.  Barday  et  a/.,  35  Ala.  120. 

Bepeal  of  statutes  by  implication,  are  not  favored  by  the 
the  courts. — Omrge  v.  SJceafefi  d;  Co.,  19  Ala.  738  ;  Hawks 
V.  Doe  ex  dem.t  23  Ala.  240 ;  Pearoe  v.  Bank  of  Mobilet 
33  ib.  693  ;  3f{le8  v.  The  State,  and  Wade  et  al.  v.  The  State, 
both  in  MS.,  decided  June  term,  1866. 

It  results  that  there  is  no  error  in  the  record,  and  tho 
judgment  must  be  affirmed. 
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MoCLANAHAN'S  ADM'R  vs.  WARE-JONES  et  al 
va.  SAME. 

[BILL  m  BQUITT— HWUNOnOK.] 

1.  Temporary  injunction;  ditnoluUon  q/l— Oompliununt  obtained  a  tempo- 
rary  injunction,  njion  the  ({round  of  au  alleged  agreement,  or  under- 
Htauding  between  him  and  the  def'enduut,  tliiit  a  nertiiin  payiueut  was 
to  be  miide  iu  Confederate  money  ;  the  defendant,  inhlHauHwer,  denied 
that  there  wan  any  Hiieli  agreement,  or  underHtanding,  eitiier  expreHH  or 
implie<l  ;  and  on  motion,  lieard  on  bill  and  anHwer,  the  i^lianeellor  diH 
solved  the  injuuotion, — keM,  that  in  this,  thore  was  no  rovurHible  error 

Appeal  from  tlie  Chancery  Court  of  Shelby. 
Heard  before  Hon.  J.  Q.  Loomih. 

The  bill  in  this  cauBe  was  filed  on  the  19fch  November, 
18G6,  by  J.  M.  McClanahan,  against  Horace  Ware,  the 
appellee,  and  sought  to  enjoin  the  defendant  from  proceed- 
ing to  sell,  under  mortgage,  certain  stock  held  by  the  com- 
plainant in  the  Shelby  Iron  Works,  an  incorporated  com- 
pany lately  engaged  iu  the  manufacture  of  iron,  iu  the 
county  of  Shelby.  The  facts  of  the  case  are  thus  stated 
in  the  opinion  of  the  chancellor,  delivered  on  the  motion 
to  dissolve  the  injunction :  "  Complainant,  iu  connection 
"with  others,  purchased  of  the  defendant,  in  the  early  part 
of  1802,  the  property  then  known  as  the  Shelby  Iron  Man- 
ufacturing Company,  consisting  of  large  beds  of  iron  ore, 
coal  beds,  lauds,  furnaces,  machinery,  shops,  and  other 
buildings,  for  which  they  were  to  pay  $150,000.  This  sum 
was  to  be  divided  into  shares,  and  held  as  stock  ;  each  pur- 
chaser or  stockholder  was  to  execute  his  notes  to  defend- 
ant for  his  proportion  of  the  stock,  and  to  give  a  mortgage 
on  his  shares  to  secure  the  payment  of  his  notes.  The 
notes  and  mortgages  were  executed  by  all  the  parties  ex- 
cept the  complainant.  It  seems  that  some  previous  transac- 
tions had  taken  place  between  com[)lainant  and  defendant ; 
complainant  held  a  judgmeni)  against  the  defendant  amount- 
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ing  to  some  $12,000,  which  was  to  go  in  part  payment  of 
the  amount  due  defendant.  *  *  *  *  The  company  was 
formed,  and  the  defendant  became  a  party  to  its  organiza- 
tion ;  the  business  of  manufacturing  iron  commenced,  and 
was  carried  on  until  the  spring  of  1865,  when  the  works 
were  destroyed  by  the  United  States  forces  under  Wilson. 
In  April,  1865,  complainant  and  defendant  had  a  settlement. 
The  judgment  against  the  defendant  was  satisfied,  and  a 
note  for  the  balance  dut,  executed  by  the  complainant, 
together  with  a  mortgage  on  his  stock  to  secure  its  pay- 
ment. This  settlement  was  made  as  of  1862,  the  date  of 
the  purchase  from  defendant ;  fifteen  hundred  dollars  in 
United  States  currency  has  been  paid  on  the  note  by  the 
plaintiff,  but  failing  to  pay  the  balance,  the  defendant  ad- 
vertises to  sell  the  stock  under  the  mortgage,  and  to  enjoin 
this  sale,  the  bill  is  filed.  The  plaintiff  sets  up  the  fore- 
going facts,  and  further  insists,  that  at  the  time  of  the 
purchase  in  1862,  it  was  understood  that  the  valuation  was 
upon  the  basis  of  Confederate  States  currency,  and  that 
the  value  of  the  property  purchased,  instead  of  being 
$150,000,  was  not  more  than  $50,000  in  gold  at  the  time  of 
the  purchase,  and  that  he  has  already  paid  the  defendant 
the  full  value  of  the  stock  in  the  satisfaction  of  the  judg- 
ment and  the  payment  of  the  $1,500."  The  allegation  in 
the  bill  that  it  was  understood  that  the  consideration  of 
the  purchase  was  to  be  paid  in  Confederate  currency,  is 
explicitly  denied  in  defendant's  answer,  which  is  made 
under  oath.  The  motion  to  dissolve  the  injunction  was 
heard  on  bill  and  answer.  The  chancellor  granted  the 
motion  and  dissolved  the  injunction.  The  death  of  the 
complainant  having  been  suggested,  A.  A.  Sterrett,  as  ad- 
ministrator, with  the  will  annexed  of  said  complainant,  was 
made  party  complainant.  He  appealed,  and  assigns  the 
granting  of  said  motion  as  error. 

The  questions  raised  in  the  case  of  A.  T.  Jones  et  al  v. 
Horace  Ware,  being  almost  identical  with  this  case,  it  was 
affirmed  on  the  authority  of  this  case. 


Morgan  &  Lapsley,  for  appellant. 
AiiEX.  White,  contra. 
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A.  J.  WALKER,  C.  J.— The  only  ground  upon  which 
the  temporary  injunction  in  this  case  could  have  been 
placed,  was  the  agreement  or  understanding  as  to  the  pay- 
ment in  Confederate  money.  Such  agreement  or  under- 
standing, whether  express  or  implied  from  circumstances, 
is  denied  by  the  answer. — ScMeble  v.  Bacho,  January  term, 
1868.  The  chancellor  committed  no  reversible  error  in 
dissolving  the  injunction.  No  other  point  pertaining  to  the 
regularity  of  the  decree  dissolving  the  injunction  has  been 
presented  in  argument,  and  it  is  prudent  for  us  to  abstain 
from  expressing  an  opinion  on  any  other  point. 

Affirmed. 


MAY  vs.  DIAZ. 

[action  of  covenant.] 


1.  Action  of  covenant  j  pleading. — Where  a  trial  by  jury  is  had  "on  issue 
joined,"  in  an  action  of  covenant,  and  the  record  fails  to  show  what 
plea,  if  any,  was  interposed  to  the  action,  the  appellate  court  will  not 
presume  that  any  special  plea  was  pleaded,  when  such  presumption 
would,  or  might  result  in  a  reversal  of  the  case. 

2.  Bent ;  what  will  not  defeat  recovery  of. — The  taking  possession  of  rented 
premises,  by  the  lessor  after  the  accrual  of  weekly  installments,  will  not 
defeat  the  right  to  recover  for  such  installments. 

Appeal  from  the  City  Court  of  Montgomery. 
Tried  before  the  Hon.  T.  M.  Akrington. 

Tffls  was  an  action  of  covenant,  brought  by  the  appellee 
against  the  appellant,  and  was  commenced  on  the  13th 
January,  1866.  The  plaintiff  set  out  in  his  complaint  the 
bond,  the  foundation  of  the  suit,  which  was  signed  by  the 
defendant,  and  also  by  F.  M.  Bates  and  T.  U.  Tidmarsh,  in 
which  the  obligors  bound  themselves  to  the  plaintiff,  in  the 
sum  of  $4,000,  with  condition  as  follows :  "That  whereas, 
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the  above  bound  J^\  M.  Bates  and  T.  U.  Tidmarsh,  have  on 
the  day  of  the  date  hereof,  entered  into  an  agreement  with 
J.  A.  Diaz,  by  which  the  said  Diaz  has  this  day  rented  to 
the  said  ^.  M.  Bates  and  T.  U.  Tidmarsh,  that  portion  of 
the  building,  erected  on  the  southwest  corner  of  Perry  and 
Monroe  streets,  known  as  the  Montgomery  Theatre,  for  the 
term  of  fifteen  weeks,  with  the  privilege  of  holding,  for 
twenty- five  weeks,  commencing  on  the  18th  day  of  Sep- 
tember next,  and  for  which  the  said  F.  M.  Bates  and  T.  U. 
Tidmarsh  are  to  pay  the  said  J.  A.  Diaz,  the  sum  of  $225 
per  week,  the  payments  to  commence  on  Monday,  the  26th 
day  of  September,   A.   D.   1865,   and  on  every  Monday 
thereafter,  until  the  expiration  of  said  term  of  fifteen  or 
twenty-five  weeks  :  Now,  if  the  said  F.  M.  Bates  and  T.  U. 
Tidmarsh  shall  comply  with  the  requisitions  of  the  above 
agreement  and  make  the  payment  as  herein  provided,  then 
this  obligation  to  be  void,  otherwise"  &c.     The  breach  as- 
signed was,  "that  the  said  F.  M.  Bates  and  T.  U.  Tidmarsh 
have  not,  nor  have  either  of  them  or  any  other  person,  paid 
to  the  plaintiff  the  said  sums  of  money  provided  to  be 
paid  thereby,  or  any  or  either  of  them,  or  any  part  thereof, 
although  they  held,  or  occupied  the  premises  mentioned 
therein,  under  the  agreement  set  out  in  the  condition  of 
said  bond,  for  the  full  term  of  fifteen  weeks,  to  the  dam- 
age," &c.    As  the  bill  of  exceptions  states,  "the  proof  showed 
that  said  Bates  and  Tidmarsh  took  possession  under  said 
lease  ;  that  on  or  about  the  5th  day  of  October,  18G5,  the 
defendant  being  in  New  York,  they,  the  said  Bates  and 
Tidmarsh,  dissolved  their  copartnership  by  agreement,  in 
writing,  which  Las  been  lost ;  that  said  agreement  recited 
that  said  Tidmarsh  withdrew,  and  that  said  Bates  would 
carry  on  the  business,  and  was  signed  by  them,  and  also 
by  plaintiff,  but  whether  he  signed  as  a  party,  or  as  a  wit- 
ness, the  evidence  was  conflicting ;  that  thenceforth  said 
Bates  and  wife  carried  on  the  business,  paying  to  plaintiff, 
at  different  times,  between  the  9th  of  October  and  the  11th  of 
November  following,  sums  amounting  in  the   aggregate 
to  $1,000 ;  that  on  or  about  the  23d  day  of  December, 
1865,  said  Bates  and  wife  absconded  in  the  night  time,  and 
have  never  returned,  leaving    the  theatre  locked;   that 
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plaintiff  had  a  key  made,  with  which  he  entered  said  thea- 
tre, examined  it,  relocked  it,  and  kept  the  key,  but  was 
ready  to  deliver  possession  to  the  persons  named  in  the 
lease,  and  refused  to  rent  to  other  persons,  until  the  full 
term  of  fifteen  weeks  had  expired.     The  defendant  testified 
that  he  executed  the  said  lease  and  bond  in  the  presence 
of  the  plaintiff,  and  at  the  request,  and  as  the  surety  of 
said  Tidmarsh  ;  that  said  Bates  at  the  time  was  a  stranger 
to  him,  and  that  at  the  time  of  the  execution  of  these  pa- 
pers, he  stated  that  he  signed,  as  the  surety  of  said  Tid- 
marsh, and  that  it  was  understood  and  agreed  that  said 
Tidmarsh  was  to  have  the  management  of  the  theatre,  and 
to  be  the  treasurer  of  said  theatre  business,  and  was  to  pay 
to  said  Diaz  the  rent  stipulated  in  the  lease,  out  of  the  in- 
come of  the  theatre,  as  the  business  proceeded ;  to  this, 
the  plaintiff  testified,  that  there  was  no  such  statement,  and 
no  such  understanding  or  agreement."     There  was  other 
conflicting  evidence  on  this  point.     The  defendant,  by  his 
counsel,  asked  the  court  to  give  the  following  charge  in 
writing  :  "That  if  the  jury  find  from  the  evidence,  that  F. 
M.  Bates  and  T.  U.  Tidmarsh,  as  partners  and  principals 
in  the  theatre  business,  with  C.  P.  May  as  surety,  entered 
into  a  contract  with  Diaz,  by  which  Diaz  leased  the  said 
theatre  building,  as  set  forth  in  the  written  lease  and  bond 
in  evidence,  and  that  afterwards,  on  or  about  the  1st  Octo- 
ber, the  said  Bates  and  Tidmarsh  and  Diaz  agreed  that 
Tidmarsh  should  withdraw  from  said  business,  and  that 
said  Bates  alone  should  carry  on  said  business,  and  this 
last  agreement  was  without  the  consent,  and  in  the  ab- 
sence of  May ;  and   if  they  further  find,  that  after  the 
making  of  the  last  agreement,  the  said  Tidmarsh  did  with- 
draw, and  the  said  Bates  alone  did  carry  on  the  said  thea- 
tre business,  in  said  theatre  building,  and  that  Bates  paid 
to  said  Diaz  $900  for  the  occupation  of  said  theatre  build- 
ing, and  continued  to  occupy  the  said  building  until  about 
the  23d  or  24th  of  December,  1865,  and  then  left  the  said 
building,  and  the  said  Diaz,  thereupon,  took  possession 
and  control  of  said  building,  and  held  the  same  afterwards, 
then  plaintiff  cannot  recover  in  this  action."    The  court 
refused  to  give  this  charge,  and  the  defendant  excepted. 
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The  court  gave  the  jury  the  following  charge  :  "If  on  or 
about  the  5th  day  of  October,  1865,  Bates  and  Tidmarsh, 
by  a  writing  executed  by  them,  on  that  day  agreed,  though 
without  the  knowledge  or  consent  of  defendant,  that  their 
partnership  was  dissolved,  and  that  the  business  of  the 
theatre  would  be  thereafter  conducted  by  the  said  Bates, 
the  consent  of  the  plaintiff  to  the  said  agreement,  so  exe- 
cuted, without  any  agreement  or  understandiLg,  that  either 
Bates  or  Tidmash,  or  defendant,  was  to  be  discharged  from 
any  liability  on  said  bond  or  lease,  or  that  any  one  of  them 
was  not  to  be  any  longer  liable  on  said  bond  or  lease, 
would  not  be  a  defense  to  this  action,  and  bar  a  recovery 
by  plaintiff ;  but  if  at  the  time  of  consenting  to  said  writ- 
ten agreement,  as  to  said  dissolution,  or  at  any  other  time, 
there  was  an  understanding  or  agreement,  that  either  Bates 
or  Tidmarsh,  or  defendant,  was  no  longer  to  be  liable  on 
said  bond  or  lease,  or  was  to  be  discharged  from  any  lia- 
bility on  said  bond  or  lease,  then  the  jury  must  find  for 
the  defendant."  To  this  charge  the  defendant  excepted. 
He  appeals,  and  assigns  as  error  the  charge  given  and  the 
refusal  to  give  the  charge  asked. 

"Watts  &  Troy,  for  appellant. 

Rice,  Semple  &  Goldthwaite,  contra. 

BYRD,  J. — 1.  It  is  questionable  whether  or  not  the 
legislature,  by  the  adoption  of  the  Code,  intended  to  abolish 
the  actions  of  debt  and  covenant,  and  to  substitute  the 
first  three  forms  on  page  553,  in  the  stead  of  declarations 
in  those  actions  at  common  law,  (tvhich  forms  are  unknown 
to  that  law,)  or  to  abolish  the  distinction  between  those 
actions. 

The  Code  furnishes  no  form  of  plea  which  could  be  con- 
sidered as  amounting  to  a  general  issue  to  the  forms  given. 
At  common  law  there  was  no  general  issue  to  an  action  of 
covenant.  Every  defense  had  to  be  plead  specially. — Saun- 
(krs'  Plead.  393,  (457.) 

In  an  action  of  debt  on  certain  contracts  and  legal  lia- 
bilities, nil  debit  is  at  common  law  the  general  issue. — lb. 
406,  (472.) 
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In  the  case  before  us,  the  complaint  resembles  more  a 
declaration  in  an  action  of  covenant  than  ODe  of  debt ; 
though  a  common  law  jurist  would  scarcely  take  it  to  be  a 
good  declaration  in  either.  But  it  is  in  substantial  con- 
formity to  the  first  form  prescribed  on  page  553  of  the 
Code,  and  we  will  treat  it  as  an  action  of  covenant. 

And  the  first  diflSculty  which  presents  itself,  arises  from 
the  fact  that  the  record  does  not  disclose  what  plea,  if  any, 
was  interposed  as  a  defense  to  the  action.  This  court  has 
held,  that  on  a  trial  by  jury  when  no  plea  is  filed,  it  will 
be  presumed  that  the  cause  was  tried  on  issue  joined  on 
the  plea  of  the  general  issue.  But  where,  as  in  an  action 
of  covenant,  there  is  no  such  plea,  and  there  are  many 
special  pleas  which  may  be  plead  to  the  action,  can  any, 
and  what  presumption  be  indulged  ?  Can  we  presume  that 
an  issue  was  joined  on  any  special  plea,  and  which,  or  on 
all? 

My  opinion  is  that  the  appellant  must  take  the  conse- 
quences of  the  defect  of  the  record,  and  we  can  not  pre- 
sume that  any  special  plea  was  plead,  when  such  presump- 
tion would  or  might  result  in  a  reversal  of  the  cause.  Such 
a  course  would  be  in  direct  conflict  with  the  long  settled 
doctrine  of  this  court,  which  is,  that  it  devolves  on  the  ap- 
pellant to  show  error  affirmatively,  and  this  court  will 
indulge  every  reasonable  intendment  in  favor  of  the  ruling 
of  the  court  below,  and  will  indulge  none  for  the  purpose 
of  a  reversal. 

As  far  as  this  court  has  gone  in  this  direction,  is  to  pre- 
sume that  a  cause  was  tried  on  the  general  issue,  when  the 
judgment  entry  shows  that  the  trial  was  on  issue  joined. 
I  know  of  no  case  where  the  court  has  ever  presumed  that 
any  special  plea  was  filed,  upon  such  a  recital  in  the  judg- 
ment entry,  for  the  purpose  of  a  reversal. 

In  the  attitude  in  which  this  case  stands  on  the  record, 
I  do  not  see  how  we  can  say  that  the  court  did  or  did  not 
err  in  the  refusal  to  give  the  charge  asked,  or  in  giving  the 
charge  excepted  to  by  appellant. 

2.  But  however  this  may  be,  it  appears  to  me,  that  the 
charge  asked  was  properly  refused,  on  the  ground  that  the 
jury  might  have  found  all  the  matters  to  have  been  as  set 
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forth  therein,  and  yet  it  would  not  preclude  the  plaintiff 
from  recovering  the  first  weekly  installment  of  rent. — Baylis 
V.  Usher,  4  Moore  &  P.  791 ;  WUloughhey  v.  Bockhouse,  4 
Dowl.  &  E.  539  ;  Aurioll  v.  Willis,  4  T.  K.  98,  (64  ;)  North 
V.  Fslava,  12  Ala.  242;  Nesbitt  v.  McGhee,  26  Ala.  748  ; 
Davis  V.  Preston,  6  Ala.  83. 

For  the  matters  set  forth  in  that  charge  would  not  neces- 
sarily defeat  a  recovery  in  the  action  to  the  extent  of  the 
weekly  payments,  which  were  due  when  the  partnership 
between  Bates  and  Tidmarsh  was  dissolved,  and  the  new 
contract  between  Bates  and  Diaz  was  entered  into. — Nesbitt 
V.  McGhee,  supra.  All  the  evidence  is  not  shown  to  be  set 
out  in  the  bill  of  exceptions,  and  it  does  not  appear  that 
the  payment  made  by  Bates  was  made  on  the  first  or  the 
second  contract.  The  effect  of  the  charge  is  to  require  the 
court  to  decide  that  question  as  a  matter  of  legal  presump- 
tion ;  which,  under  the  evidence  in  this  record,  it  was  not 
authorized  to  do. — Morris  v.  Hall,  at  the  present  term.  For 
if  the  payments  were  made  on  the  second  contract,  they 
could  not  be  a  bar  to  this  action,  even  if  all  the  other  mat- 
ters set  out  in  the  charge  were  found  by  the  jury  to  be  true. 
And  upon  the  authorities  already  cited,  the  taking  posses- 
sion of  the  premises  after  the  accrual  of  weekly  installments 
of  rent,  could  not  defeat  the  right  to  recover  for  such  in- 
stallments. We  can  see  no  error  in  the  charge  given,  as 
the  court  expressly  declares  that  the  matters  set  forth  in 
the  charge  "  would  not  be  a  defense  to  this  action  and  bar 
a  recovery  by  plaintiff";  and  so  they  would  not,  under 
the  doctrine  hereinbefore  announced. 

Let  the  judgment  be  affirmed. 
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[injunction — HUSBAND   AND   WIFE — ESTOPPEL.] 

1.  Estate  of  intestate ;  may  be  divided  withoHt  an  administration,  when. — Al- 
though the  legal  title  to  a  distributive  share  of  the  estate  of  an  intestate, 
can  only  be  acquired  through  an  administration  ;  yet,  where  the  dis- 
tributees are  all  adults,  and  there  are  no  creditors,  and  the  distributees, 
by  agreement,  divide  the  estate,  and  there  is  no  unfairness,  a  court  of 
equity  will  uphold  such  voluntary  division. 

2.  Voluntary  division  ;  title  of  husband  to  wife' s  share,  nature  of. — Where 
the  husband  acquires  the  possession  of  the  wife's  chattels  under  such 
voluntary  division,  although  he  does  not  acquire  a  legal,  he  does  acquire 
an  equitable  title,  which  a  court  of  chancery  will  uphold  and  enforce. 

3.  Reduction  into  possession  by  husband;  and  bar  of  wife's  right  of  survivor- 
ship ;  case  of — Scriven  Cox,  a  single  woman,  dies  after  making  a  verbal 
bequest  of  her  slaves  to  her  two  brothers,  Kobert  and  Joseph.  There 
were  no  creditors,  and  her  heirs  and  next  of  kin,  these  two  brothers, 
and  two  married  sisters,  being  all  adults,  agreed  to  carry  out  their  de- 
ceased sister's  bequest,  without  administration,  and  divided  the  slaves 
between  Robert  and  Joseph,  who  took  them  into  possession.  Eobert 
afterwards  died,  and  bequeathed  by  will,  his  property,  including  these 
slaves,  one-half  to  the  children  of  his  brother  Joseph,  and  the  other  half, 
in  equal  parts,  to  the  children  of  his  two  married  sisters.  His  property 
was  also  divided  without  letters  testamentary,  but  according  to  his  will, 
by  agreement  between  the  children  of  Joseph  and  the  children  of  his 
two  named  sisters,  the  husbands  concurring  as  before.  Three  of  the 
slaves  acquired  by  Joseph,  from  his  sister  Scriven,  after  this,  and  after 
being  in  his  possession  for  several  years,  were  sold  under  an  execution 
against  him,  and  were  purchased  by  McKinney,  the  husbands  of  the  two 
married  sisters  being  present  at  the  sale  and  encouraging  McKinney  to 
become  the  purchaser,  assuring  him  that  his  title  would  be  good.  The 
husband  of  one  of  the  sisters,  many  years  after,  died,  and  his  wife  hav- 
ing been  made  administratrix  of  the  estate  of  her  sister  Scriven,  brought 
trover,  as  such,  for  these  slaves, — held,  that,  under  such  a  state  of  facts, 

.  the  husband  had,  in  equity,  reduced  the  property  into  possession,  and 
so  barred  the  wife's  right  of  survivorship  ;  that  the  equitable  title  of  the 
purchaser  was  complete,  and  that  a  court  of  equity  will  perpetually  en- 
join a  suit  at  law  to  recover  them,  resting  merely  on  the  legal  title. 

4.  Estoppel;  case  of ;  nature  of — Where  a  husband  is  present  at  a  public 
sale  of  chattels,  in  which  his  wife  has  an  interest  as  distributee  of  an 
estate,  and  induces  another  to  purchase,  by  declaring  the  title  under 
which  the  property  is  sold,  to  be  good,  he  estops  both  himself  and  his 
wife,  if  she  survives  him,  from  afterwards   disputing  the   title  of  the 

-►4)urcha8er.  Estoppel  operates  as  a  conveyance  of  thetitle  of  the  party 
estopped,  to  the  opposite  party. 
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Appeal  from  Marenj^o  Chancery  Court. 
Tried  before  Hon.  N.  W.  Cocke. 

This  was  a  bill  in  equity,  filed  by  Burwell  McKinney^ 
against  E.  T.  Watlington,  administrator  of  the  estate  of 
Scriven  Cox,  deceased,  and  others,  praying  that  a  certain 
action  at  law,  which  had  been  instituted  against  him  by 
said  administrator  for  certain  slaves,  might  be  perpetually 
enjoined.  In  the  progress  of  the  case,  the  bill  was  revived 
against  Eleanor  McCaa,  as  administratrix,  and  successor  of 
"Watlington,  and  in  favor  of  H.  A.  Woolf  et  al.,  as  execu- 
tors of  McKinney.  The  essential  facts  of  the  case  are  so 
fully  and  plainly  set  out  in  the  opinion  of  Mr.  Justice 
Judge,  that  it  is  needless  to  repeat  them  here.  At  the 
hearing,  on  bill,  answers,  and  proofs,  the  chancellor  decreed 
a  perpetual  injunction  against  the  suit  at  law.  From  this 
decree,  the  administratrix  of  Scriven  Cox  appealed,  and 
here  assigns  for  error  the  rendition  of  said  decree. 

KicE,  Semple  &  GoLDTHWAiTE,  and  "W.  E.  Clarke,  for 
appellant. 
Wm.  M.  Brooks,  and  H.  A.  Woolf,  contra. 

JUDGE,  J. — The  principal  facts  of  this  case,  are  as  fol- 
lows : 

Scriven  Cox,  (a  young  woman.)  died  in  1841,  at  about  the 
age  of  eighteen  years,  without  ever  having  been  married. 
She  left  surviving  her,  as  her  heirs-at-law  and  distributees 
of  her  estate,  two  brothers  and  two  married  sisters,  viz  : 
Joseph  H.  Cox,  Robert  L.  Cox,  Eleanor  S.  McCaa,  the  wife 
of  doctor  William  L.  McCaa,  and  Aramintha  Jones,  the 
wife  of  Dr.  James  R.  Jones.  Scriven  owned  before,  and 
at  the  time  of  her  death,  several  slaves.  During  her  last 
illness,  she  expressed  a  desire  that  her  brother  Joseph 
should  have,  after  her  decease,  one-half  of  her  slaves,  and 
that  her  brother  Robert  should  have  the  other  half — she 
namiog  the  particular  slaves  she  desired  each  to  have. 
After  her  death,  by  consent,  there  was  no  administration 
upon  her  estate,  and  her  wishes  in  regard  to  the  division 
and  allotment  of  her  slaves,  were  carried  out.     Robert  L. 
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Cox  was  a  minor  at  the  time,  but  under  an  administration 
he  would  have  been  entitled  to  only  one  fourth  of  the 
slaves ;  whereas,  under  the  division,  he  received  one-half 
thereof ;  and  his  legal  representative,  who  is  a  paVty  to 
this  suit,  insists  upon  the  division  not  being  disturbed.  It 
does  not  appear  that  she  owed  any  debts  at  the  time  of 
her  death,  and  the  facts  and  circumstances  in  evidence, 
justify  the  conclusion,  that  both  Doctors  McCaa  and  Jones 
assented  to,  if  they  did  not  actively  participate  in,  the  dis- 
position of  the  slaves,  in  accordance  with  Scriven's  previ- 
ously expressed  desires.  Dr.  McCaa  actively  exerted  him- 
self to  prevent  letters  of  administration  upon  her  estate 
from  being  granted,  that  this  purpose  might  be  accomp- 
lished, Joseph  H.  Cox  held,  for  years,  the  possession  of 
the  slaves  he  had  thus  acquired  from  his  sister  Scri- 
ven's estate,  claiming  them  as  his  absolute  property,  with 
the  knowledge  and  consent  of  both  Doctors  McCaa  and 
Jones,  and  without  objection,  so  far  as  appears,  from  either 
of  their  wives.  Kobert  L.  Cox  died  in  1843,  leaving  no 
wife  or  children  surviving  him.  By  his  will,  he  bequeathed 
to  the  children  of  his  brother  Joseph  one-half  of  his 
slaves,  and  to  the  children  of  Doctors  McCaa  and  Jones, 
the  remaining  half,  to  be  equally  divided  between  them. 
Among  his  slaves  thus  bequeathed,  were  those  he  had  re- 
ceived/rom  the  estate  of  his  sisters  Scriven.  It  does  not  ap- 
pear that  he  owed  any  debts  at  the  time  of  his  death ;  and 
by  consent,  and  without  probate  of  his  will  or  administra- 
tion upon  his  estate,  Joseph  H.  Cox,  and  Doctors  McCaa 
and  Jones,  in  1844,  divided  all  the  slaves  of  his  estate,  in 
accordance  with  the  directions  of  the  will,  between  their 
respective  children — each  of  the  parents  taking  the  pos- 
session and  control  of  his  children's  portion.  In  1843, 
three  of  the  slaves  which  Joseph  H.  Cox  had  received  from 
the  estate  of  his  sister  Scriven,  were  levied  on  by  the 
sheriif  of  Marengo  county,  as  the  property  of  the  said 
Joseph  H.,  under  execution  against  him,  and  were  sold 
under  levy.  At  the  sale,  Burwell  McKinney,  the  complain- 
ant below,  became  the  purchaser  for  a  valuable  considera- 
tion, and  the  slaves  being  present,  went  immediately  into 
his  possession.    Doctors  McCaa  and  Jones  were  present 
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at  the  sale,  and  urged  several  persons,  and  among  them 
McKinuey,  to  bid  for,  and  purchase  the  property ;  they 
being  anxious,  seemingly,  that  the  property  should  bring 
the  highest  possible  price.  It  was  publicly  announced  at 
the  commencement  of  the  sale,  that  the  title  of  the  pur- 
chaser would  be  good.  McKinney's  possession  as  pur- 
chaser continued  unmolested  until  1853,  when  letters  of  ad- 
ministration upon  the  estate  of  Scriven  Cox  were,  for  the 
first  time,  granted.  Doctor  McCaa  died  before  the  grant 
of  these  letters.  The  slaves,  or  some  of  them,  in  the  mean- 
time, had  natural  increase.  The  administrator  first  insti- 
tuted an  action  of  detinue  against  McKinney  for  the  re- 
covery of  the  three  slaves  which  had  been  purchased  by 
him  at  the  sale  above  mentioned ;  subsequently,  the  ap- 
pellant, Eleanor  S.  McCaa,  became  a  successor  in  the  ad- 
ministration, and  instituted,  in  her  representative  character, 
an  action  of  trover  against  McKinney  for  the  alleged  con- 
version by  him  of  the  three  slaves  and  also  of  their  in- 
crease. These  actions  at  law  were  enjoined  by  McKinney 
in  the  present  suit,  and  on  the  final  hearing,  the  chancellor 
decreed  a  perpetual  injunction. 

The  principal  question  for  our  determination,  is,  whether, 
under  the  rules  of  the  common  law  as  applicable  to  the 
facts  and  circumstances  of  the  case,  there  was  such  a  re- 
duction to  possession  by  Doctors  McCaa  and  Jones,  of  the 
slaves  purchased  by  McKinney,  as  will  bar  the  right  of 
survivorship  of  their  wives  respectively  ? 

Under  the  common  law,  the  husband,  by  intermarriage, 
acquires  a  right  to  the  wife's  chattels  ;  and  this  right  is 
either  absolute  and  unlimited,  or  qualified  and  limited,  ac- 
cording to  the  nature  and  condition  of  the  property.  As 
to  personal  chattels  in  possession,  the  title  to  which  may 
be  passed  by  delivery,  the  husband  acquires  an  absolute 
and  unlimited  title,  the  mere  marriage  being  a  gift  of  them 
which  divests  entirely  the  title  of  the  wife,  and  vests  it  in 
the  husband.  In  regard  to  her  personal  chattels  in  action, 
the  husband's  right  is  quaUfied  and  limited  by  her  right  of 
survivorship  ;  but  he  has  a  potential  ownership,  which  is 
paramount  to  her  right  of  suvivorship,  by  the  exercise  of 
which  that  right  may  be  absolutely  divested  from  the  wife, 
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and  her  interest  vested  in  the  husband,  or  a  stranger,  ac- 
cording to  the  character  of  the  act  of  ownership.  As  was 
said  by  an  eminent  judge,  (Gibson,  C.  J.,  in  Waelper's  Ap- 
peal, 2  Penn.  Eep.  73,)  "  there  is  error  in  supposing  that 
reduction  to  possession  is  the  foundation  of  the  husband's 
right,  and  not  merely  the  evidence  of  his  will.  There  has 
been  a  general  error,  here  and  abroad,  in  receiving  the 
evidence  of  a  thing,  as  the  thing  itself,  which  has  compli- 
cated this  part  of  the  law  with  arbitrary  distinctions.  The 
true  foundation  of  the  husband's  title,  is  his  power  over 
his  wife's  choses,  coupled  with  an  exercise  of  his  will,  of 
which  reduction  to  possession  is  a  particular  indication, 
but  not  a  conclusive  one." 

According  to  the  most  approved  elementary  writers,  there 
are  many  acts  which  will  amount  to  a  reduction  to  posses- 
sion, short  of  an  actual  receipt,  by  the  husband  ;  (1  Bright's 
Husband  and  Wife,  55  ;  Clancy's  Husband  and  Wife,  112  ;) 
and  such  is  the  well  established  doctrine  of  this  court.  One 
act  which  will  accomplish  this  result,  is  the  transfer  by  the 
husband  of  the  wife's  chose  to  a  third  person,  if  the 
transferee  acquires  the  possession  under  the  transfer  during 
the  coverture  ;  and* this,  whether  the  transfer  be  with,  or 
without  consideration. —  George  v.  Goldsby,  23  Ala,  326  ; 
Clancy's  Husband  and  Wife,  104;  ib.  112  ;  Hill  on  Trust.  415. 
A  case  aptly  illustrative  of  this  proposition,  is  Hanson  v. 
Miller,  l4  Sim.  22.  In  that  case,  an  infant  who  was  entitled 
to  a  trust  fund,  married  without  a  settlement.  The  trustees 
refused  to  pay  over  the  trust  fund  to  the  husband,  but  in- 
sisted that  a  part  of  it  should  be  settled  upon  the  wife. 
This  being  agreed  to  by  the  husband,  the  trustees  paid  part 
of  the  fund  to  the  husband,  and  the  remainder,  amounting 
to  £500,  was  paid  by  the  direction  of  the  husband  and  wife 
to  new  trustees,  upon  trust  for  the  wife's  separate  use  for 
life,  with  the  power  to  her  to  appoint  by  will,  and,  in  de- 
fault of  appointment,  to  her  next  of  kin.  The  wife  having 
survived  her  husband,  sued  for  the  transfer  of  the  £500, 
but  it  was  held  that  the  transfer  from  the  dd  to  the  new  trus- 
tees, was  a  reduction  into  possession  by  the  husband. — 1  Bright's 
Husband  and  Wife,  55. 
25 
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With  respect  to  the  wife's  equitable  choses  in  action— such 
as  are  only  recoverable  in  a  court  of  equity — they,  too,  may 
be  assigned  by  the  husband,  and  if  recovered  during  the 
coverture,  the  wife's  right  of  survivorship  will  be  defeated. 
1  Bright's  Husband  and  Wife,  80,  87.  But  if  the  aid  of  a 
court  of  equity  is  invoked  for  the  recovery  of  such  a  chose, 
it  is  a  rule  of  equity  that  it  will  not  give  effect  to  the  hus- 
band's assignment,  unless  when  made  for  a  valuable  con- 
sideration ;  and  in  such  case,  too,  the  wife's  equity  to  a 
settlement,  if  such  right  existed  against  the  husband  prior 
to  the  transfer,  will  be  enforced.  But  if  the  husband,  prior 
to  the  transfer,  can  acquire  the  possession,  jure  mariti  ;  or 
if  the  assignee  of  the  husband  can  acquire  the  possession 
under  the  transfer  during  the  marriage  ;  in  either  event, 
chancery  will  not  disturb  the  possession,  for  a  court  of 
equity  will  not  controvert  the  legal  title  of  the  husband  to 
his  wife's  personal  fortune. — 2  Kent,  141. 

The  wife's  claim  to  distribution  in  an  estate,  is  ordinarily 
enforceable  in  the  probate  court,  in  which  the  estate  is  un- 
dergoing the  process  of  administration  ;  but  in  a  proper 
case  it  may  be  enforced  in  equity.  Such  a  claim,  therefore, 
may  properly  be  denominated,  a  claim  of  an  equitable 
nature. 

It  is  the  settled  doctrine  of  this  State,  that  the  legal  title 
to  a  distributive  share  of  an  estate,  can  only  be  acquired 
by  and  through  an  administration.  It  is  also  well  settled, 
that  where  the  distributees  of  an  estate  are  adults,  ard 
there  are  no  creditors,  they  may  waive  the  formula  of  an 
administration,  and  by  agreement  divide  the  estate ;  and 
that  if  no  unfairness  intervene,  chancery  will  uphold  it, 
upon  the  principle  that  a  court  of  equity  will  presume  that 
to  be  well  done,  which  ought  to  have  been  done. —  Vander- 
veer  v.  Alston  et  at,  16  Ala.  494.  It  has  also  been  settled  in 
this  State,  that  if  the  husband  acquires  the  possession  of 
property  of  the  wife,  which  has  been  thus  divided,  he  has 
not  the  legal  title  to  the  property,  but  has  a  complete  equity 
in  it,  which  will  be  upheld  by  a  court  of  chancery. —  Van- 
derveer  v.  Alston  et  al.,  supra  ;  Anderson  v.  Anderson,  37  Ala. 
683  ;  Ferryman  v.  Greer,  39  Ala.  133. 

An  application  of  the  legal  principles  above  announced 
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to  the  facts  of  this  case,  will,  we  think,  conclusively  show, 
that  the  chancellor  did  not  err  in  the  rendition  of  his  decree. 
The  waiver  of  letters  of  administration  on  the  estate  of 
Scriven  Cox,  deceased,  there  being  no  creditors  of  the 
estate — the  division  of  the  slaves  belonging  to  her  estate, 
between  Joseph  H.  and  Robert  L.  Cox — the  continuous 
possession  of  Joseph  H,  Cox,  under  the  circumstances,  of 
those  allotted  to  him — and  the  division  of  that  portion 
which  had  been  allotted  to  Robert  L.  Cox,  as  belonging  to 
the  estate  of  the  latter,  (which  was  an  implied  recognition 
of  the  title  of  Joseph  H.  Cox  to  the  slaves  he  had  acquired 
from  the  same  sources,)  were  probably  sufficient  of  them- 
selves, to  extinguish  the  title  of  Doctors  McCaa  and  Jones 
to  the  slaves,  and  defeat  the  right  of  survivorship  thereto, 
of  their  respective  wives.  But  when  there  is  added  to 
these  the  further  facts,  of  the  sale  by  the  sheriff,  and  the 
participation  in  that  sale  by  Doctors  McCaa  and  Jones,  and 
the  purchase  of  McKinney  at  the  sale  by  their  advice  and 
solicitation,  and  the  actual  possession  of  McKinney  under 
the  purchase,  there  can  be  no  doubt  as  to  the  accomplish- 
ment of  the  result  named  ;  and  this,  even  though  it  be  con- 
ceded that  Joseph  H.  Cox  had  not  such  a  title  to  the  slaves 
as  was  the  subject  of  levy  and  sale  under  execution — 
which  last  mentioned  proposition  is  not  necessary  to  be 
here  either  affirmed  or  denied. 

No  portion  of  the  law  of  equitable  estoppel  is  better 
settled,  or  more  important,  than  that  which  renders  a  sale, 
made  without  authority  ot  title,  valid,  and  makes  the  pur- 
chaser acquire  a  good  title,  if  the  sale  is  sanctioned  at  the 
time,  or  ratified  subsequently,  by  the  owner. — 2  Smith's 
L.  C,  t.  p.  660.  See,  also,  Harrison  v.  Pool,  16  Ala.  167  ; 
McCrery  v.  Bemson,  19  Ala.  430. 

The  authorities,  we  think,  clearly  show,  that  the  partici- 
pation in  the  sale,  of  the  two  husbands,  in  the  present  case, 
as  shown  by  the  record,  made  the  sale,  in  legal  effect,  their 
own  act,  and  consequently  vested  their  respective  titles  in 
the  purchaser. — 2  Smith's  L.  C,  t.  p.  662.  After  their 
conduct  at  the  sales,  no  assertion  of  the  title  of  either  could 
have  been  made  in  any  forum,  legal  or  equitable,  without 
its  being  successfully  met  with  the  legal  rule  applicable  in 
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in  such  cases,  viz :  "  Estoppel  stops  your  mouth/'  Even 
in  the  case  of  lands,  where  a  writing  is  necessary  to  the 
conveyance  of  title,  an  estoppel  may  operate  as  a  convey- 
ance. This  doctrine  is  very  clearly  recognized  by  thia 
court,  in  Bean  v.  Wdsh,  17  Ala.  770.  The  court,  in  their 
opinion  in  that  case  say,  "  that  an  estoppel  will  not  only 
bar  a  right  or  title,  but  will  pass  one  to  him  in  whose  favor 
the  estoppel  works."  And  the  court  further  say,  that  "  if 
indeed  an  estoppel  could  not  operate  as  a  conveyance,  or 
as  a  medium  through  which  the  title  would  pass  to  him  in 
whose  favor  the  estoppel  works,  we  might  frequently  lock 
up  the  title  in  him  and  his  heirs  against  whom  the  estoppel 
operated,  and  the  party  for  whose  benefit  it  was  intended, 
might  find  himself  without  title,  and  unable  to  recover  from 
a  mere  intruder,"  &c. — See,  also.  Smith's  L.  C,  t.  p.  623. 

If  an  estoppel  may  operate  as  a  conveyance  of  realty, 
it  surely  can  have  the  effect  to  pass  the  title  to  personalty, 
as  to  which  a  title  may  be  passed  by  delivery. 

In  Commonwealth  v.  Shumans  Admrs,  6  Haine's  Penn. 
Kep.  346,  the  supreme  court  of  Pennsylvania  say  :  "Con- 
ceding for  the  sake  of  the  argument  that  marriage  gives  to 
the  husband  but  a  naked  power  over  the  wife's  choses  in 
action,  and  is  not  a  gift  upon  condition  that  he  reduce  them 
into  possession  during  its  continuance,  still  if  he  has  once 
received  the  proceeds  of  a  sale  of  them,  equity  would  seem 
to  require  that  a  title,  subsequently  acquired  by  him, 
should  enure  to  the  benefit  of  his  assignee.  Equitable  es- 
toppels of  this  character  apply  to  infants  as  well  as  adults, 
to  insolvent  trustees  and  guardians,  as  well  as  persons  act- 
ing for  themselves,  and  have  place,  as  well  where  the  pro- 
ceeds arise  from  a  sale  by  authority  cf  law,  as  where  they 
spring  from  the  act  of  the  party." 

If  in  the  present  case,  the  title  of  the  two  husbands,  re- 
spectively, had  not  been  divested  by  the  waiver  of  letters 
of  administration  on  the  estate  of  Scriven  Cox,  and  the 
division  by  consent  of  the  slaves  of  her  estate,  and  the  long 
acquiesence  in,  and  subsequent  ratification  of  that  division 
by  each  of  them,  it  certainly  was  divested,  as  we  have  be- 
fore remarked,  by  the  transmission  thereof  to  McKinney, 
on  his  purchase.     The  qualified  title  of  the  husband,  and 
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the  right  of  survivorship  of  the  wife,  in  each  ease,  were 
both  then  in  existence,  and  within  the  husband's  control. 
And  if  reason  and  authority  are  to  be  followed,  there  is  no 
escaping  the  conclusion,  that  the  power  of  the  husband  was 
exercised  in  such  manner  as  to  extinguish,  at  one  and  the 
same  time,  both  the  title  of  the  husband,  and  the  corres- 
ponding right  of  survivorship  of  the  wife. 

The  decree  of  the  chancellor  is  therefore  affirmed. 

Byrd,  J.,  not  sitting. 


MADDEN,  Claimant,  vs.  HOOPER,  Administeator. 

[trial,  of     eight  of  PEOPERTr — EMANCIPATION.] 

1.  Evidence;  delivery  bond.— A.  bond  for  the  forthcoming  of  a  slave  levied 
on  under  execution,  executed  by  the  claimant  and  another  person,  is 
admissible  in  evidence  for  the  plaintiff,  in  a  trial  of  the  right  of  property 
to  the  slave  levied  on. 

2.  Same ;  of  value  of  slave  at  time  of  levy. — On  such  a  trial,  since  the 
emancipation  of  the  slave  levied  on,  evidence  of  his  value  at  the  time  of 
the  levy  is  admissible. 

3.  Emancipation;  trial  of  the  right  of  property. — The  emancipation  of  a 
slave,  after  a  levy  upon  him,  and  the  institution  of  proceedings  to  try 
the  right  of  property,  does  not  preclude  a  recovery  by  the  phuntiff'. 

Appeal  from  the  Circuit  Court  of  Russell. 
Tried  before  Hon.  Robert  Dougherty. 

On  the  2d  day  of  January,  1860,  an  execution,  called  a 
Jieri  facias,  issued  from  the  office  of  the  clerk  of  said  court, 
against  Wade  Madden,  in  favor  of  Elias  Hall,  the  appel- 
lee's intestate,  which  was  levied,  on  15th  March,  1860,  on  a 
slave  by  the  name  of  Anderson,  as  the  property  of  the 
defendant  in  execution.  On  the  same  day,  John  Madden 
and  George  M.  Floyd  executed  and  delivered  to  the  sheriff 
a  forthcoming  bond,  conditioned  as  provided  by  law.    On 
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the  15th  May  following,  John  Madden  made  claim  to  the 
property  levied  on,  and  gave  the  required  bond.  At  the 
spring  term,  1867,  (May  16th,  1867,)  a  trial  by  jury  was 
had,  "on  issue  joined,"  and  a  verdict  obtained  as  follows  : 
"  We,  the  jury,  find  the  property  levied  on,  subject  to  the 
plaintiff's  execution  in  this  case,  and  assess  the  value  of  the 
property  at  the  time  of  the  levy,  at  $1,000  ;"  and  the  judg- 
ment entry  thus  proceeds  :  "  Whereupon  it  is  considered 
by  the  court,  that  the  said  property  mentioned  in  the  levy 
be  held  subject  to  the  plaintiff's  judgment  in  this  case,  and 
it  is  further  ordered  by  the  court,  that  the  plaintiff  in  exe- 
cution recover  of  John  Madden,  the  claimant,  and  John  M. 
PhilHps,  and  Eli  Wortham,  sureties  on  claim  bond,  the  costs 
in  this  behalf  expended,"  &c.  On  the  trial,  the  plaintiff 
offered  and  read  in  evidence,  the  forthcoming  bond  above 
referred  to.  The  claimant  objected  to  the  introduction  of 
this  bond  as  evidence,  solely  on  the  ground  of  its  irrelev- 
ancy, but  the  court  overruled  the  objection  and  the  claimant 
excepted.  The  plaintiff  proved  the  negro  levied  on,  worth, 
at  the  time  of  the  levy,  $1,000.  The  claimant  introduced 
a  witness  and  asked  him,  what  was  the  value  of  the  negro 
at  the  time  of  the  trial,  but  the  court  refused  to  permit  the 
witness  to  answer,  stating  that  the  negro  was  of  no  value 
at  that  time ;  to  this  the  claimant  objected,  and  the  court 
overruled  the  objection,  and  claimant  excepted.  The 
claimant  asked  the  court  to  charge  the  jury,  "  that  if  they 
found  the  negro  subject  to  the  execution,  they  must,  as  far 
as  practicable,  assess  his  value  at  the  time  of  trial,"  which 
charge  the  court  refused  to  give,  and  claimant  excepted. 
The  court,  at  request  of  plaintiff,  gave  the  following  charge  : 
"  If  the  jury  were  satisfied  from  the  evidence,  that  said  boy 
was  in  the  sole  possession  and  control  of  defendant,  that 
was  evidence  of  property ;  and  was  afterwards  seen  in  the 
joint  possession  and  control  of  defendant  and  claimant,  the 
law  presumes  it  was  stiU  the  individual  property  of  defend- 
ant, and  the  jury  must  so  find,  unless  the  evidence  rebutted 
that  presumption  ;"  and  to  the  giving  of  this  charge  claim- 
ant excepted.  As  the  bill  of  exceptions  states,  "  when  the 
court  convened,"  (having  adjourned  for  dinner,  and  an 
agreement  having  been  made  by  counsel,  that  the  verdict 
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might  be  received  by  the  clerk  in  the  absence  of  the  court,) 
"  the  jury  were  in  their  box ;  the  claimant  asked  to  have  the 
jury  polled.  The  court  did  so,  and  two  of  the  jurors  stated, 
there  was  a  question  they  did  not  exactly  understand,  and 
stated  it ;  the  court  explained  to  them,  when  the  jury  re- 
tired again  and  brought  in  the  same  verdict.  The  claimant 
objected  to  the  jury  retiring  again,  but  the  court  overruled 
the  objection  and  claimant  excepted."  All  the  errors  as- 
signed are  noticed  in  the  opinion  of  the  court. 

John  A.  Lewis,  for  appellant. 
HooPEES,  contra. 

A.  J.  WALKER,  C.  J.— 1.  The  delivery  bond  given  in 
evidence  had  a  relevancy  to  the  question  of  the  case.  It 
was  proper  for  the  consideration  of  the  jury  because  of  its 
tendency  to  show  an  acknowledgment  of  the  liability  of  the 
property  to^the  plaintiff's  execution. — Miller  v.  Hampton, 
37  Ala.  342  ;  Mitchdl  v.  Ingram,  38  Ala.  395. 

2.  There  was  no  error  in  admitting  evidence  of  the  value 
of  the  slave  levied  on  at  the  time  of  the  levy.  The  law, 
(Revised  Code,  §  3018,  (2589,)  does  not  lay  down  an  inflexi- 
ble rule  that  the  value  of  the  property  at  the  time  of  trial 
shall  be  assessed.  It  requires  only  that  the  value  at  that 
time  shall  be  assessed  as  far  as  practicable.  The  quality  of 
property  in  the  slave  having  been  destroyed  before  the  trial 
by  emancipation,  it  was  obviously  impracticable  to  assess 
any  value  as  of  that  time,  because  there  was  then  no  value. 
That  being  the  case,  it  was  competent  for  the  plaintiff  to 
prove  the  value  at  the  time  of  the  levy. — Borland  v.  Mays, 
8  Ala.  105. 

3.  The  statement  of  the  court  to  the  jury,  that  the  negro 
had  no  value  as  property  at  the  time  of  the  trial,  was  true, 
and  merely  asserted  a  fact  of  which  it  had  judicial  knowl- 
edge. The  claimant  would  not  have  been  injured  by  the 
rejection  of  his  inquiry  as  to  the  value  at  the  time  of  trial, 
when  the  law  itself  declares  that  there  was  no  value. 

4.  The  emancipation  of  the  slave  would  not  preclude  a 
recovery  by  the  plaintiff  in  a  trial  of  the  right  of  property. 
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The  point  has  been  so  ruled  in  reference  to  an  action  of 
detinue,  and  the  analogy  to  that  ruling  must  govern  the 
question  in  this  case. — Pearson  v.  Rose,  in  manuscript; 
Deivitt  V.  Alexander,  25  Ala.  265. 

6.  What  the  rights  and  liability  of  the  obligors  in  the 
claim  bond  will  be  after  a  return  of  its  forfeiture,  is  not  a 
question  now  arising.  It  does  not  belong  to  this  case  as 
now  presented. 

6.  The  prior  possession  of  the  defendant  in  execution 
was  prima  facie  evidence  of  title,  and  its  eflfect  as  prima 
facie  evidence  of  title  would  not  be  overturned  by  a  sub- 
sequent joint  possession  of  the  defendant  and  claimant, 
unaided  by  other  evidence.  This  the  court  might  well  as- 
sert as  a  proposition  of  law.  —McCall  v.  Pry  or,  17  Ala. 
533  ;  Sims  v.  Boynton,  32  Ala.  353  ;  Governor  v.  Campbell, 
17  Ala.  566 ;  Pinckston  v.  McLemore,  31  Ala.  308  ;  Cole  v. 
Varner,  ib.  244  ;  Whitsett  v.  Garner,  23  Ala.  626  ;  Philips  v. 
McGreer,  13  Ala.  255.  There  was  no  error  in  giving  the 
charge  requested  by  the  plaintiff. 

In  instructing  the  jury  in  explanation  of  difficulties  sug- 
gested by  some  of  the  jurors,  when  they  were  polled,  and 
in  causing  them  to  retire  to  reconsider  their  verdict,  the 
court  is  not  shown,  by  the  facts  before  us,  to  have  exceeded 
the  discretion  which  must  be  left  to  the  presiding  judge. 
We  are  bound  to  look  at  the  facts  shown  by  the  bill  of  ex- 
ceptions, in  a  light  favorable  to  their  correctness  and 
propriety. 

Affirmed. 
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JUDGE,  Adm'e,  vs.  TYSON,  Adm'r  de  boots. 

[final   settlement — ^INVENTOET.] 

1.  Administrator's  inventory  ;  force  of. — An  administrator  in  chief  returns 
in  his  inventory,  as  having  come  into  his  possession,  among  the  effects 
of  the  intestate,  certain  packages  containing  money,  each  one  endorsed 
with  a  memorandum  indicating  that  the  money  contained  in  it  belong- 
ing to  some  third  person,  particularly  named  in  the  memorandum, 
other  than  the  intestate.  In  a  final  settlement  between  the  adminis- 
trator in  chief,  and  an  administrator  de  bonis  non  of  the  same  estate, — 
held,  that  the  administrator  in  chief  should  not  be  charged  with  the 
money  contained  in  these  packages,  as  assets  of  the  intestate,  merely 
upon  the  strength  of  his  inventory  as  aforesaid. 

Appeal  from  Lowndes  Probate  Court. 

This  was  a  proceeding  for  final  settlement  of  his  admin- 
istration, between  Thomas  J.  Judge,  former  administrator 
of  the  estate  of  E.  H.  Cook,  deceased,  and  John  A.  Tyson, 
administrator  de  bonis  non  of  the  same  estate.  At  the 
hearing,  the  said  Tyson,  administrator  de  bonis,  submitted 
a  motion  to  charge  the  said  Judge,  as  former  administra- 
tor, with  certain  moneys,  alleged  to  have  been  received  by 
him  as  administrator  as  aforesaid.  The  only  evidence  ad- 
duced was  the  inventory  previously  filed  by  said  Judge  in 
said  probate  court.  The  rest  of  the  inventory  is  omitted* 
and  the  following  extract  is  copied  verbatim  from  said 
inventory,  as  the  question  involved  in  the  case  turns  upon 
it  alone,  to-wit :  "The  following  statement  embraces  money 
on  hand,  with  endorsements  on  each  package  which  con- 
tained the  money :" 

"Package  marked,  'money  belonging  to  the  heirs  of  Mrs. 

EHza  C.  Hardy' $  160  00 

"Package  marked,  ' Willoughby  Todd's  money' .  105  00 
"Package  marked,  'money  of  heirs  of  Hardy  M. 

King' 101  00 
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"Package  marked,  'belonging  to  creditors  of  A. 

K.  Dudley,  received  of  J.  M.  Cole' 375  70 

"Package  marked,  'received  from  John  King, 

administrator  of  H.  H.  King,  for  creditors' . .        40  00 
"Package  marked,  'State  and  county,'  with  vari- 
ous figures 454  50" 

The  inventory  from  which  this  extract  is  taken,  and  the 
further  fact  that  said  decedent,  E.  H.  Cook,  was,  before  his 
death,  probate  judge  of  Lowndes  county,  constituted  all 
the  evidence  in  the  case.  The  motion  to  charge  the  said 
Judge  with  the  money  contained  in  these  packages,  having 
been  argued,  was  sustained  by  the  court  below,  which  ac- 
cordingly embraced  them  in  the  settlement  and  decree ;  to 
this  the  said  Judge  excepted,  and  appealed  to  this  court, 
and  here  assigns  the  same  for  error. 

Stone,  Clopton  &  Clanton,  and  Clements  &  William- 
son, for  appellant. 
Cox  &  WrrcHEK,  and  V.  S.  Murphy,  contra. 

BYB.D,  J. — It  is  not  shown  in  whose  hand-writing  the 
endorsements  on  the  several  packages  are,  nor  whether  the 
money  contained  in  them  was  received  by  the  decedent  as 
judge  of  the  probate  court.  But  whoever  may  have  made 
the  endorsements,  and  whether  the  decedent  received  the 
money  as  judge  or  not,  the  inventory  and  evidence  did  not 
authorize  the  court  below  to  charge  appellant  with  the 
money.  The  inventory  does  not  show  that  appellant  is 
liable  as  administrator  for  the  money  ;  it  is  not  shown  to 
have  been  assets  of  the  estate.  The  clear  inference  from 
the  inventory  is,  that  the  money  is  not  the  property  of  de- 
cedent, but  that  it  was  held  for  and  belonged  to  others.  It 
was  property  returned  in  the  inventory ;  and  upon  proof 
that  the  money  did  not  belong  to  the  person  designated  in 
the  endorsements  or  to  others,  the  appellanc  might  be 
chargable  with  it.  But  upon  this  record  the  administrator 
de  bonis  non  has  shown  no  facts  which  authorized  the  court 
below  to  render  a  decree  in  his  favor  against  appellant  for 
this  money.  An  administrator  de  bonis  non  is  only  entitled 
to  a  decree  for  the  assets  of  the  estate,  or  their  value,  if 
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disposed  of  by  the  administrator  in  chief,  and  not  appro- 
priated by  him  as  required  by  law.  The  former  is  not  en- 
titled to  recover  of  the  latter  the  value  of  property  or  the 
property  itself,  belonging  to  others,  although  in  the  pos- 
session of  the  decedent  at  the  time  of  his  death,  unless 
the  title  is  shown  to  have  vested  in  his  administrator  as 
such. — SwinFs  Admr  v.  Snodgrass,  17  Ala.  656 ;  King  et  al  v. 
Griffin,  use,  &c.,  6  ib.  388  ;  Smitlis  Heirs  v.  Smith's  AdmW, 
13  ib.  329  ;  Williams  on  Ex'rs,  1407-8. 

We  infer  from  the  bill  of  exceptions,  that  the  packages 
of  money  came  into  the  administrator's  hands,  labeled  with 
the  owner's  names,  from  the  recent  possession  of  the  de- 
ceased. Detinue  might  have  been  maintained  for  those 
packages  in  favor  of  the  respective  owners.  There  was 
no  evidence  that  the  administrator  ever  appropriated  the 
money  as  property  of  the  estate,  or  so  treated  it.  He  can 
not  be  estopped  from  asserting  that  it  belonged  to  the 
true  owner. 

As  the  charge  on  account  of  the  packages  of  money 
received  by  the  administrator,  amounting  to  $1,242  20, 
is  the  only  matter  of  controversy  in  the  case,  it  is  useless 
to  open  the  case  as  to  any  other  item. 

The  decree  of  the  court  below  is  reversed  and  cause  re- 
manded for  a  re-hearing,  as  to  the  liability  of  the  admin- 
istrator for  the  packages  of  money  above  named,  to  the 
amount  of  $1,242  20,  and  in  all  other  respects  the 
rulings  of  the  court  are  affirmed. — Jones  v.  Dyer,  20  Ala. 
373  ;  Sankey  v.  Sankey,  6  Ala.  607. 

Judge,  J.,  not  sitting. 
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GAKLICK  vs.  DUNN,  Executor. 

[assumpsit — COXmiS — ^mtE  OF   HOLDING.] 

1.  Courts  must  be  held  mthin  the  time  prescribed  by  Imo. — When  a  time  is 
prescribed  by  law  within  which  a  court  shall  be  held,  it  is  essential  to 
the  validity  of  the  court  that  its  jurisdiction  should  be  exercised  within 
the  time  prescribed,  and  if  it  transacts  business  at  another  and  a  dif- 
ferent time,  its  acts  done  within  that  time,  are  absolutely  void. 

2.  Same ;  same. — Although  a  circuit  court,  by  misunderstanding,  was  held 
the  week  before  the  time  appointed  by  law  for  holding  the  same,  and 
t\^e  first  week  of  the  term  proper  was  regarded  as  the  second,  this  will 
not  efiect  the  validity  of  a  judgment  rendered  on  the  second  day  of  the 
second  week. 

3.  Appeal  must  be  taken  in  name  of  all  the  defendants. — When  judgment  in 
the  court  below  is  against  two  defendants,  and  the  appeal  is  taken  in 
the  name  of  only  one,  it  will  be  dismissed  on  motion  ;  but  the  appeal 
may  be  amended. 

Appeal  from  the  Circuit  Court  of  Kussell. 
Tried  before  the  Hon.  Robert  Dougherty. 

The  appellee's  testator,  one  D.  N.  Gerald,  instituted  his 
suit  against  the  appellant,  and  Wm.  K.  Aldridge,  on  the 
9th  February,  1859,  the  cause  of  action  being  a  promis- 
sory note.  At  the  spring  term,  1866,  there  was  a  verdict 
and  judgment  for  the  plaintiff,  the  suit  having  been  duly 
revived  in  the  name  of  the  executor.  The  facts  necessary 
to  understand  the  questions  of  law  decided  in  the  case, 
will  sufficiently  appear  from  the  opinion  of  the  court. 

John  M.  Phillips,  for  appellant. 
L.  F.  McCoy,  contra. 

JUDGE,  J. — We  concede  the  correctness  of  the  princi- 
ple insisted  upon  by  the  appellant,  that  when  a  time  is 
prescribed  by  law  within  which  a  court  shall  be  held,  it  is 
essential  to  the  exercise  of  jurisdiction  by  the  court,  that 
it  act  within  the  time  prescribed,  and  that  should  it 
act  at  another  and  a  different  time,  such  acts  are  abso- 
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lutely  vcid. —  Wlghtman  v.  Karsner,  20  Ala.  446.  But  thi8 
principle  has  no  application  to  the  present  case.  We  judi- 
cially know  that  Monday,  the  14th  of  May,  1866,  was  the 
time  appointed  by  law  for  the  holding  of  the  spring  term 
of  the  circuit  court  for  Russell  county ;  and  we  are  in- 
formed by  the  record  that  the  cause  was  tried,  and  a  judg- 
ment rendered  therein,  on  the  15th  May,  1866,  the  second 
day  of  the  term.  The  fact  that  a  pretended  court,  by  mis- 
understanding, may  have  been  held  the  week  before,  and 
that  the  first  week  of  the  term  proper,  was  regarded  as 
the  second,  can  have  no  influence  upon  the  case.  We  are 
not  called  upon  to  pronounce  upon  the  validity  of  any 
action  of  the  court  at  a  time  when  no  court  was  authorized 
by  law  to  he  held  ;  and  such  not  being  this  case,  we  would 
be  compelled  to  afl&rm  the  judgment  but  for  the  fact  that 
the  appeal  is  not  regularly  taken.  The  judgment  is  against 
William  K.  Aldridge  and  Edgar  Garlick,  and  the  appeal  is 
in  the  name  of  Garlick  alone.  On  this  ground,  a  motion 
is  made  to  dismiss  the  appeal,  and  we  feel  bound  to  grant 
it. — Shep.  Dig.  563,  Sec.  11.  If  it  is  desired,  however,  the 
appeal  may  be  amended. 
Appeal  dismissed. 


PRESTRIDGE,  Executbix,  vs.  OFFICERS  OF  COURT. 

[MOTION   TO   SET   ASIDE   JUDGMENT   AND   QTJABH  EXECUTION.] 

1.  Officers  of  court;  mandanuis.—T&eiorG  the  adoption  of  the  Revised 
Code,  §  2794,  (2389,)  which  remedied  the  defect  in  $  2389  of  the  Code 
of  1852,  no  valid  judgment  for  costs  could  be  rendered  in  favor  of  the 
officers  of  court,  against  the  plaintitf,  on  his  failure  to  revive  the  suit, 
after  its  abatement  by  the  death  of  the  defendant.  If  judgment  is  ren- 
dered against  the  plaintiff,  in  such  a  case,  his  remedy  is  by  mandamus, 
and  not  by  appeal. 

Apreal  from  the  Circuit  Court  of  Talladega. 
Tried  before  Hon.  John  Henderson. 
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This  was  a  motion  in  the  court  below  to  vacate  and  set 
aside  a  certain  judgment  rendered  by  said  court,  and  to 
quash  an  execution  issued  thereon.  The  facts  are  as  fol- 
lows : 

On  the  third  day  of  October,  1859,  John  E.  Prestridge, 
appellant's  testator,  commenced  an  action  of  detinue  against 
Henry  P.  Oden,  sheriff,  in  said  circuit  court,  for  the  recovery 
of  certain  slaves  ;  the  case  was  continued  until  the  spring 
term,  1866,  when  the  following  judgment  entry  was  made 
on  the  minutes  of  the  court :  ''The  death  of  the  defend- 
ant, Henry  P.  Oden,  sheriff,  being  suggested,  and  the  plain- 
tiff refuses  to  revive,  it  is  ordered  by  the  court  that  this 
suit  abate,  and  that  the  officers  of  court  recover  of  the 
plaintiff  all  the  costs  in  this  case."  Upon  tliis  judgment 
an  execution  for  costs  was  issued  against  the  plaintiff.  At 
the  spring  term,  1867,  Sarah  F.  Prestridge  came  into  court, 
and  having  proved  to  the  satisfaction  of  the  court,  that 
said  John  E.  Prestridge  had  died  since  the  last  term  of 
the  court,  and  that  she  had  been  appointed  and  had  quali- 
fied as  his  executrix  since  the  last  term,  moved  the  court 
to  vacate  and  set  aside  said  judgment  and  quash  the  exe- 
cution issued  thereon.  The  court  refused  to  sustain  said 
motion  to  vacate  said  judgment,  or  to  vacate  and  quash 
said  execution,  and  overruled  the  motion.  From  this  action 
of  the  court  the  said  Sarah  E.  Prestridge  appealed,  and 
assigned  the  same  as  error. 

John  T.  Heflin,  for  appellant. 

A.  J.  WALKER,  C.  J.— Section  2389  of  the  Code  of 
1852,  is  in  the  following  words  :  "  fVhen  a  plaintiff'  brings  a 
suit,  luhich  he  suffers  to  abate  by  the  death  of  the  defendant  or 
other  cause  ;  or  where  the  suit  abates  by  the  death  of  the 
plaintiff,  and  his  representatives  fail  to  revive  the  same, 
judgment  for  costs  may  be  rendered  against  such  represen- 
tatives in  the  name  of  the  officers  of  the  court,  and  are 
paid  as  other  claims  against  such  estate."  The  first  clause 
of  this  section  is  incomplete,  and  cannot  be  supplemented 
by  anything  which  follows.  As  it  is,  it  fails  to  prescribe 
that  judgment  might  be  rendered  in  favor  of  the  officers  of 
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the  court  against  plaintiff,  in  the  contingency  of  a  failure 
to  revive,  after  an  abatement  by  the  death  of  the  defend- 
ant. It  would  substitute  conjecture  as  to  what  the  legis- 
lature would  have  said,  if  it  had  spoken  on  the  subject,  for 
construction  of  what  it  did  say,  for  the  court  to  supply 
what  is  necessary  to  authorize  the  judgment  for  costs  in 
the  name  of  the  officers  of  the  court  against  the  plaintiff 
by  an  abatement  by  the  defendant's  death. —  Garrison  v. 
Burden,  MS.,  5th  Div.  4184,  by  Judge  J.,  15th  Jan.  1867. 
There  was  no  authority  to  render  the  judgment  for  costs  in 
this  case  against  the  plaintiff  in  favor  of  the  officers  of 
court.  The  judgment  was  a  nullity,  and  no  execution  could 
legally  issue  on  it. — Patterson  v.  Officers  of  Court,  11  Ala. 
740.  The  court  erred  in  not  quashing  the  execution  and 
vacating  the  judgment. 

The  "officers  of  court"  can  have  no  capacity  to  sue  or 
be  sued,  except  as  authorized  by  statute.  They  have  no 
corporate  capacity.  There  is  therefore  no  party  appellee 
in  this  case.  The  appeal  must  be  dismissed  because  an 
appeal  is  the  appropriate  remedy,  only  when  there  are 
parties  on  both  sides.  The  appellant's  redress  is  by  man- 
damus.— Patterson  v.  Officers  of  Court,  supra;  Ex  parte 
Swan,  23  Ala.  192;  Moore  (&  ' Cocke  v.  Bell,  13  Ala.  459; 
JValford  V.  Alexander,  12  Ala.  280. 

The  Kevised  Code,  §  2794,  (2389,)  remedies  the  defect  of 
the  Code  of  1852.  It  may  have  been  the  province  of  the 
codifyer  to  supply  the  defect,  but  it  is  not  that  of  a  court, 
whose  authority  is  restricted  to  the  duty  of  construction. 
The  proceedings  in  this  case  were  had  before  the  Revised 
Code  became  the  law  of  the  State. 

Appeal  dismissed. 
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BIBB  vs.  McQueen. 

[BtLIj   OF   EXCHANGE — PROTEST.] 

I.  Bill  of  exchange  ;  manner  of  giving  notice  of  protest. — Where  the  drawer 
of  a  bill  of  exchange  at  the  time  of  its  maturity  resides  in  the  city  of 
Montgomery,  Alabama,  and  the  holder  (payee)  in  the  State  of  Florida, 
notice  of  the  dishonor  of  the  bill,  sent  by  post  to  the  drawer,  is  suffi- 
cient, and  it  is  unnecessary  to  establish  any  usage  or  custom  of  a  bank 
to  sustain  the  sufficiency  of  a  notice  so  sent. 

Appeal  from  the  Circuit  Court  of  Montgomery. 
Heard  before  the  Hon.  George  Goldthwatte. 

This  action  was  brought  by  the  appellee  against  the  ap- 
pellant ;  was  commenced  on  the  11th  day  of  May,  1866, 
and  was  founded  on  a  bill  of  exchange  drawn  by  the  ap- 
pellant, payable  to  the  order  of  appellee,  at  the  Central 
Bank  of  Alabama.  It  was  endorsed  on  the  back,  "John 
W.  McQueen,  per  J.  Whiting."  There  was  a  verdict 
and  judgment  for  the  plaintiff.  The  drawer  of  the  bill, 
Bibb,  resided  in  the  city  of  Montgomery,  Alabama,  before 
and  at  the  time  of  its  maturity,  and  the  holder  and  owner, 
McQueen,  at  the  maturity  of  the  bill,  resided  in  Florida,  but 
the  bill  was  left  with  John  Whiting,  of  the  city  of  Mont- 
gomery, who  held  it  for  the  plaintiff  at  the  time  of  its  ma- 
turity. Notice  of  protest  for  non-payment  was  sent  by  a 
notary  public,  through  the  post-office  at  Montgomery, 
to  both  the  appellant  and  the  appellee,  directed  to 
their  respective  places  of  residence.  The  plaintiff,  against 
the  objection  of  the  defendant,  introduced  evidence  to 
prove  a  custom  or  usage  of  the  bank,  at  which  the  bill  was 
payable,  in  giving  notice  of  protest,  to  persons  residing  in 
the  city,  through  the  post-office.  The  defendant  asked  the 
court  to  give  to  the  jury  the  following  charges,  which  were 
severally  refused,  and  exceptions  reserved  :  "1st.  That  if 
they  believe  all  the  evidence,  the  plaintiff  was  not  entitled 
to  recover  :  2d.  That  on  the  evidence  before  the  jury,  the 
plaintiff  was  not  entitled  to  recover." 
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The  introduction  of  evidence  to  prove  the  custom  above 
referred  to,  and  the  refusal  to  give  the  charges  asked,  are 
assigned  as  error. 

Watts  &  Tkoy,  for  appellant. 
Stone,  Clopton  &  Clanton,  contra. 

BYRD,  J. — 1.  At  the  maturity  of  the  bill,  the  appellee 
being  a  resident  of  the  State  of  Florida,  notice  of  the  dis- 
honor of  the  bill  was  properly  sent  by  post  to  the  drawer, 
according  to  the  law  merchant.  No  usage  or  custom  of 
the  bank  was  necessary  to  be  established  to  authorize  the 
mode  in  which  the  notice  was  sent, —  Gindrat  v.  The  Mer- 
chant's Bank  of  Augusta,  7  Ala.  324. 

The  evidence  which  was  admitted  against  the  objec- 
tion of  the  appellant,  was  merely  redundant,  and  could  not 
have  affected  the  rights  of  either  party.  Its  admission  was, 
therefore,  at  most,  erroneous  without  being  injurious. 
Bishop  V.  Blair,  36  Ala.  80. 

2.  The  appellant  asked  two  charges  which  were  refused. 
The  court  committed  no  error  in  its  refusal  to  give  them. 

It  results  that  the  judgment  of  the  court  must  be  aflSirmed. 


IVEY  ET  AL.  vs.  COLEMAN,  Exectjtoe. 

[FINAL,  SETTLEMENT — EXECCTOB — DUTIES — ^LIABILITIES.  ] 

1.  Bill  of  exoeptwns  ;  oomtrucUon  of. — Where  a  bill  of  exceptions  states, 
that  "upon  the  Ibregoing  evidence,  and  admissions,  the  written  vouch- 
ers on  file,  and  on  no  other  evidence,"  the  court  rendered  its  final  de- 
cree ;  and  only  the  evidence  in  relation  to  the  contested  vouchers  is  set 
out,  and  there  were  other  vouchers,  uncontested,  which  are  not  set  out, 
and  it  is  objected  that  this  court  cannot  review  the  decree  of  the  court 
below,  because  all  the  evidence  is  not  set  out, — held,  that  as  the  bill  of 
exceptions  sufficiently  shows,  that  all  the  evidence  upon  which  the  court 
26 
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acted,  hj^ving  relation  to  the  contested  items,  is  set  ont,  the  objection 
is  not  well  taken. 

2.  Executor;  interest;  affidavit. — An  executor,  to  exempt  himself  from  the 
payment  of  interest  on  funds  of  the  estate  in  his  hands,  must  "ex- 
pressly deny  on  oath,"  (Eevised  Code,  $  2148,(1813,)  )  that  he  has  used 
the  funds  for  his  own  benefit.  In  the  absence  of  such  an  affidavit,  au 
executor  is  charj^eable  with  interest  on  the  amount  of  the  sales  of  real  and 
personal  property  ;  and,  generallj',  is  to  be  charged  with  interest  on  all 
his  receipts,  and  allow^ed  interest  on  all  his  disbursements,  on  account 
of  the  estate. 

3.  Same;  mixing  funds  ;  conrersian. — Where  the  evidence  showsy  that  an 
executor  has  not  kept  the  funds  of  the  estate  in  his  hands  unemployed, 
but  has  mixed  them  with  his  own,  such  mixture  of  funds  amounts  to  a 
conversion,  and  he  will  be  liable  for  interest  on  the  funds  so  converted- 

4.  Same  ;  notea  for  property  mid  ;  other  notes. — Notes  payable  to  the  execu- 
tor, as  such,  and  given  on  a  sale  of  the  property  of  testator,  prima  facie 
chargeable  against  the  executor  ;  as  to  notes,  and  other  choses  in  action, 
left  by  tlie  testator,  and  not  resulting  from  a  sale  of  the  property  of  the 
estate,  the  burden  of  proof  lies  on  the  distributees  to  show,  that  with 
proper  diligence,  they  could  have  been  collected. 

5.  Exceptions  ;  practice. — Where  several  objections  to  the  rulings  of  the 
court  below  are  grouped  together,  and  but  one  exception  taken,  all  the 
objections  must  be  well  taken,  or  the  exception  will  not  be  sustained. 

6.  Clause  of  tvill ;  construction  of. — Where  a  testator  directs,  by  his  will, 
that  his  executor  shall  convey  to  some  one  of  three  named  States,  his 
slave  Harriet,  and  her  children,  and  bequeaths  to  his  executor  the  sum 
of  $5,000  to  carry  out  the  trust,  and  says,  "out  of  said  sum  is  to  be 
paid  all  expenses  which  may  arise  in  conveying  Harriet  and  her  chil- 
dren," &c.,  no  allowance  will  be  made  to  the  executor  out  of  the  estate 
for  this  service  ;  and  the  executor  to  be  entitled  to  a  credit  for  this 
$5,000,  must  show  that  he  has  fulfilled  the  trust  for  which  it  was  given. 

7.  Executor;  extra  allowance  ;  comrnissions ;  attorney's  fees. — An  executor 
will  not  be  denied  his  commissions,  except  in  cases  of  willful  default,  or 
gross  negligence  ;  a  reasonable  compensation,  in  addition  to  his  usual 
commissions,  will  be  allowed  him  for  extra  services,  in  a  proper  case  ; 
also,  reasonable  attorney's  fees  incurred  about  the  business  of  the  estate. 

8.  Same ;  Confederate  treasury  notes  received  bona  fide,  and  fundi  d,  allowed. 
Executor  entitled  to  a  credit  for  Confederate  treasury  notes  received 
bona  fide  in  collection  of  debts  due  the  estate,  and  partly  funded  in 
Confederate  4  per  cent,  certificates. 

Appeal  from  Probate  Court  of  Sumter  county. 

Beujamin  Ivey  died  in  Sumter  county,  in  the  year  1858, 
leaving  a  large  real  and  personal  estate,  which  he  disposed 
of  by  last  will  and  testament.  By  this  will,  among  other 
provisions,  he  made  it  the  duty  of  his  executors  to  have 
conveyed  to  Indiana,  Illinoib  or  Ohio,  his  negro  woman 
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Harriet,  and  her  four  children,  and  for  this  purpose,  set 
apart  the  sum  of  $5,000.  The  balance  of  his  property, 
after  the  payment  of  debts,  he  directed  to  be  equally 
divided  between  his  wife,  Mary  J.  Ivey,  and  his  daughter, 
Martha  A.  Ivey.  This  will  was  admitted  to  probate  on  the 
18th  October,  1858,  and  A.  A.  Coleman,  one  of  the  executors 
named  in  the  will,  qualified  as  executor,  and  took  upon 
himself  the  execution  of  the  trust.  The  entire  property, 
real  and  personal,  (with  the  exception  of  a  few  slaves,  spe- 
cially bequeathed,)  were  sold  under  the  provisions  of  the 
will.  The  sales  of  the  personal  property  amounted  to 
$56,519  10,  and  of  the  land  to  $14,370.  There  were,  be- 
sides, over  $12,000  in  choses  in  action.  At  the  time  cf  tes- 
tator's death,  a  part  of  his  cotton  crop  remained  ungath- 
ered,  and  this  the  executor  had  gathered  and  sold,  the 
proceeds  thereof  amounting  to  $5,91i2  10. 

The  provisions  of  B.  Ivey's  will  in  relation  to  Harriet 
and  her  children,  are  as  follows  : 

"Item  2.  It  is  my  will,  and  I  direct  my  executors,  or 
either  of  them,  so  soon  after  my  death  as  practicable, 
to  take  charge  of,  and  convey  my  slave  Harriet  and  her 
children,  Malvina,  Aleck,  John,  and  Thomas,  from  the 
State  of  Alabama,  to  the  State  of  Indiana,  or  Illinois,  or 
Ohio,  and  upon  reaching  either  of  those  States,  to  allow 
said  slaves  there  to  remain  ;  and  I  hereby  bequeath  to  my 
executors,  or  either  of  them,  who  may  qualify  as  such,  the 
sum  of  $5,000,  on  trust,  and  for  the  uses  following,  to-wit : 
Out  of  the  said  sum  is  to  be  paid  all  expenses  which  may 
arise  in  conveying  Harriet  and  her  children  to  either  of 
the  aforementioned  States  ;  the  balance  of  said  sum  of 
money  remaining,  is  to  be  properly  and  safely  invested  for 
the  benefit  and  support  of  said  Harriet  and  children,  so 
that  the  interest  annually  arising  therefrom  may,  and 
shall  be,  regularly  paid  over  to  said  Harriet  and  her  chil- 
dren for  their  support  and  maintenance.  Upon  the  faith- 
ful carrying  out  the  provisions  of  this  item  of  my  will,  I 
hereby  discharge  my  executor,  or  executors,  from  all  re- 
sponsibility to  any  person  whatsoever,  for  the  slaves  and 
money  herein  mentioned." 

For  his  better  guidance  and  protection,  the   executor 
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filed  a  bill  in  chancer^,  asking  that  the  court  Monld  construe 
this  will,  and  decide  upon  the  validity  of  the  bequest.  The 
executor  filed  his  accounts  for  settlement,  and  a  partial  set- 
tlement was  made  with  the  probate  court,  on  the  11th  June, 
1860.  At  this  settlement  his  receipt  of  assets  was  set 
down  at  $99,264  58;  disbursements,  with  some  other  items, 
including  $10,0!)0,  retained  to  meet  pending  litigation, 
at  $42,128  85 ;  and  the  amount  subject  to  distribution 
$57,135  73,  which  sum,  in  equal  parts,  was  paid  over  to  Mrs. 
Ivey,  and  her  daughter  Martha.  This  settlement  of  11th 
June,  1860,  was  afterwards  set  aside,  and  held  for  nought, 
at  the  instance  of  both  parties.  The  executor  afterwards 
filed  an  amended  account  current,  and  the  parties  came  to 
a  final  settlement  before  the  probate  court  on  the  13th  Oc- 
tober, 1866.  With  this  amended  account  current  the 
executor  made,  and  submitted  the  following  aflBdavit,  to- wit: 
"I,  A.  A.  Coleman,  executor  of  the  estate  of  Benjamin 
Ivey,  deceased,  make  oath,  and  say,  that  I  never  intended 
to  use,  and  never  knowingly  used,  any  of  the  funds  of  said 
estate,  for  my  own  benefit,  and  to  the  best  of  my  know- 
ledge and  belief,  I  never  did.  It  is  true,  I  have  paid  lega- 
cies, and  made  advances  to  the  widow,  and  the  guardian 
of  the  infant,  in  part  of  what  they  are  entitled  to,  and  it  is 
also  true,  that  I  employed  Messrs.  Gary,  Maggard  &  Co.,  a 
firm  in  Mobile,  to  collect  a  large  amount  of  the  debts  due 
the  estate,  and  the  amount  they  collected  is  shown  in  their 
accounts  with  me  as  executor ;  and  it  further  appears  that 
I  collected  from  them  a  considerable  amount  of  interest, 
which  they  accounted  for  upon  the  money  by  them  col- 
lected ;  but,  to  the  best  of  my  knowledge,  information,  and 
belief,  I  have  charged  myself,  in  my  account,  as  stated, 
with  all  of  such  interest.  The  balance  said  to  be  in  my 
hands,  at  the  time  of  the  alleged  partial  settlement,  was 
not  in  money,  in  my  hands,  but  Gary,  Maggard  &  Co. 
owed  me,  on  account  of  collections,  the  balance  stated 
in  their  account,  they  not  having  paid  the  same  to  me ; 
and  in  addition  thereto,  I  held,  and  still  hold  uncollected 
notes  of  said  estate,  which  are  herewith  filed,  and  entirely 
solvent. 

(Signed)  A.  A.  Coleman." 
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This  affidavit  contestants  moved  to  reject  as  insufficient, 
and  a  nullity,  but  the  court  overruled  their  motion,  and 
held,  that  the  said  affidavit  was  sufficient,  and  the  contest- 
ants severally  excepted. 

In  the  progress  of  the  trial,  it  appeared  that  the  execu- 
tor had  collected  from  time  to  time,  notes  and  drafts  due 
to  the  estate  through  the  commission  house  of  Gary,  Hag- 
gard &  Co.,  of  Mobile,  and  that  said  firm  had  kept  an  in- 
terest account  with  him  as  executor,  allowing  him  interest 
on  all  sums  collected  by  them  in  their  accounts  current  with 
him.  With  this  interest  executor  charged  himself.  The 
contestants  moved  to  charge  the  executor  with  interest  on 
the  proceeds  of  the  cotton  crop  of  1858,  from  1st  January, 
1859  ;  also,  interest  on  certain  notes  due  to  the  estate  and 
payable  to  testator  as  returned  in  the  inventory,  which  mo- 
tion the  court  overruled,  and  contestants  excepted. 

The  executor,  in  1863, received  from  Gary,  Maggard  &  Co., 
in  good  faith,  in  payment  of  a  balance  due  from  them  to 
him  as  executor.  Confederate  treasury  notes  to  the  amount 
of  $10,412.  Of  this  sum,  executor  funded  in  September^ 
1863,  the  sum  of  $10,000,  in  Confederate  4  per  cent  certi- 
ficates, and  made  due  report  thereof,  according  to  law,  and 
his  action  in  this  behalf  was  ratified  and  confirmed  by  the 
probate  court.  The  contestants  moved  to  charge  the  ex- 
ecutor with  the  sum  so  received  of  G.,  M.  &  Co.,  and  inter- 
est. The  court  overruled  the  motion,  and  contestants 
excepted. 

The  executor's  account  current  contained,  among  others, 
the  following  credits,  which  were  allowed,  to- wit : 
"By  amount  of  note  on  B.  B.  Little,  with  interest,  $164  75 
By  amount  of  extra  compensation  for  carrying 
slaves  to  a  free  State,  and  carrying  out  the 

provisions  of  the  will 500  00 

By  amount  of  extra  compensation  for  superin- 
tending and  managing  plantation,  slaves,  and 

other  property 250  00 

By  amount  allowed  for  attorney's  fees 750  00 

By  amount  for  commissions  allowed  executor. .  4,737  80" 
An  objection  was  made  by  contestants  to  these  several 
items  taken  together,  but  not  separately. 
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The  probate  court  rendered  a  decree  declaring 
the  amount  of  assets  in  the  hands  of  the 
executor  to  be $105,225  58 

Amount  of  disbursements 45,8(59  10 

Balance  subject  to  distribution $59,356  48 

Of  this  balance,  all  was  settled  by  the  executor,  except 

the  sum  of  $2,221  76,  and  for  this  a  decree  was  rendered 

against  him. 
From  the  decree  aforesaid,  the  contestants  appeal,  and 

assign  the  same,  and  the  several  rulings  of  the  probate 

court  as  aforesaid,  for  error. 

T.  E.  Cornice,  and  A.  S.  Vandegraff,  for  appellants. 
S.  F.  KiCE,  contra. 

JUDGE,  J. — The  bill  of  exceptions  states  that,  "  upon 
the  foregoing  evidences  and  admissions,  the  written  vouch- 
ers on  tile,  and  no  other  evidence,  the  court  rendered  its 
final  judgment." 

It  is  contended  that  the  "  written  vouchers  on  file," 
except  those  pertaining  to  the  contested  items,  not  being 
set  out  in  the  bill  of  exceptions,  this  court  can  not  hold 
there  was  error  in  any  of  the  rulings  of  the  court  below, 
involving  questions  of  fact,  on  the  ground  that  all  the  evi- 
dence upon  which  the  court  acted  is  not  set  out. 

This,  we  think,  would  not  be  a  reasonable  construction 
of  the  bill  of  exceptions.  The  final  decree  is  founded,  in 
part,  upon  many  items  for  which  vouchers  existed,  and  as 
to  which  there  was  no  contest.  These  are  the  "  written 
vouchers  on  file,"  referred  to  in  the  bill  of  exceptions,  be- 
tween which  and  the  contested  items,  we  can  see  no  possi- 
ble connection.  We  therefore  hold,  that  the  bill  of  excep- 
tions sufficiently  shows,  that  all  the  evidence  upon  which 
the  court  acted,  having  relation  to  the  contested  items,  is 
set  forth,  and  we  proceed  to  the  consideration  of  the 
assignments  of  error. 

An  executor,  or  administrator,  is  prima  facie  liable  for 
interest  on  the  funds  of  the  estate  in  his  hands,  unless  he 
"  expressly  deny  on  oath,"  that  he  has  used  such  funds  for 
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his  own  benefit. — (Code,  sec.  1813.)  The  affidavit  of  the 
executor,  in  the  present  case,  though  doubtless  conscien- 
tiously made,  and  perhaps  as  explicit  as  it  could  be,  under 
the  circumstances,  contaios  no  such  express  denial,  within 
the  meaning  of  the  Code,  and  is  therefore  insufficient  to 
exonerate  him  from  liability  for  interest. — ( Farmer  s  Dis- 
tributees vs.  Farmer  s  Administrators,  26  Ala.  672.^  And 
this,  we  think,  will  sufficiently  appear  from  what  follows. 
The  evidence  fully  authorizes  the  conclusion,  that  the 
executor  did  not  keep  the  funds  of  the  estate  unemployed 
in  his  hands,  and  unmixed  with  his  own,  and  it  is  said  to 
be  clear  law,  that  if  a  trustee  mixes  the  trust  funds  with 
his  own,  they,  at  the  election  of  the  cestui  que  trust,  are 
considered  as  his  own. — {Key  vs.  Boyd,  Executor,  10  Ala. 
154.)  They  are  so  considered,  because  the  mixing  amounts 
in  law  to  a  conversion  ;  and  the  conversion  necessarily  in- 
cludes a  use  of  the  funds  ;  and  under  section  1813  of  the 
Code,  the  use  thereof  makes  the  executor  or  administrator 
liable  for  interest. — See  Dejarnette  vs.  Bejarnette,  decided 
at  the  present  term,  where  many  authorities  are  cited  upon 
this  question. 

It  results  that  the  court  erred  in  refusing  to  charge  the 
executor  with  interest  on  the  proceeds  of  the  cotton  crop 
for  the  year  1858,  and  on  the  amount  of  sales  of  the  real 
and  personal  property. 

As  the  decree  must  be  reversed,  and  the  cause  remanded 
for  another  settlement,  we  deem  it  proper  to  say,  that 
under  the  facts  of  the  case  as  disclosed  by  the  record, 
the  executor  is  properly  charged  with  interest  upon  all 
receipts,  and  should  be  credited  with  interest  upon  all 
disbursements,  and  this  renders  an  examination  of  the 
other  rulings  of  the  court  on  the  subject  of  interest,  un- 
necessary. 

The  executor  returned  as  uncollected,  the  following, 
among  other  promissory  notes,  viz  :  One  on  R.  W.  Bremer 
and  others  ;  one  on  S.  H.  Chiles  and  others ;  and  one 
on  I.  James  Lee  and  others,  and  was  allowed  a  credit  for 
the  amount  of  each  of  said  notes,  with  interest.  These 
notes  had  been  made  payable  to  the  executor  in  his  repre- 
sentative character,  and  the  presumption  is,  that  they  were 
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created  in  the  purchase  of  property  of  the  estate.  Prima 
fade,  the  executor  is  chargeable  with  the  amounts  of  the 
sale  bUl,  and  no  reason  is  shown  why  he  should  not  be 
charged  with  the  amount  of  these  notes.  If  they  were  in- 
cluded in  the  amount  of  the  sale  bill,  with  which  he  was 
charged,  he  was  not  entitled  to  a  credit  therefor,  as  allowed 
by  the  court ;  and  not  having  been  charged  with  interest 
thereon,  it  is  difficult  to  perceive  on  what  grounds  the 
executor  was  allowed  a  credit  for  such  interest. — {Steivai'fs 
Administrators  vs.  SteioarVs  Heirs,  31  Ala.  207.) 

As  to  choses  in  action  not  resulting  from  sales  of  prop- 
erty of  the  estate,  the  rule  is,  that  the  burden  of  proof 
that  they  might  have  been  collected  by  the  exercise  of 
proper  diligence,  rests  upon  the  party  seeking  to  charge 
the  executor  or  administrator  therewith. — (Code,  §1824; 
Dean  and  Wife  vs.  Ratlibones  Administrator,  15  Ala.  328 ; 
Wilkinson  vs.  Hunter,  37  Ala.  268.) 

What  we  have  said  upon  this  subject  will  afford  a  suf- 
ficient guide  for  the  action  of  the  court  below,  on  a  future 
settlement,  as  to  all  choses  in  action  of  the  estate,  in  the 
hands  of  the  executor. 

The  contestants  excepted  to  the  allowance  of  the  fol- 
lowing items,  on  the  credit  side  of  the  account,  viz :  The 
amount  ot  a  note  and  interest  on  B.  B.  Little  and  others  ; 
the  amount  of  extra  compensation  allowed  the  executor 
for  carrying  the  slave  Harriet  and  her  children  to  a  free 
State ;  the  amount  of  extra  compensation  allowed  to  the 
executor  for  superintending  and  managing  the  plantation, 
slaves,  and  other  property  of  the  estate ;  the  amount  al- 
lowed the  executor  for  attorney's  fees  for  services  rendered 
on  the  final  settlement,  and  the  amount  of  compensation 
allowed  the  executor  as  commissions. 

The  foregoing  items  are  embraced  in  a  single  exception, 
the  exception  being  to  all  of  them  collectively,  and  not  to 
each  item  separately. 

The  rule  is,  that  "  a  party  asking  the  action  of  the 
court,  must  be  prepared  to  sustain  the  whole  demand  in 
the  precise  terms  in  which  it  is  made,  and  the  refusal  to 
act  will  not  be  error,  although  a  portion  of  the  request 
might  be  properly  granted." — {Carmichad  vs.   Brooks,  7 
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Porter,  67 ;    Rives   dt   Mather  vs.  McCloskey  &  Hagan,  5 
Stew.  &  Porter,  330.) 

Under  the  operation  of  this  rule,  ihe  court  committed 
no  error  in  overruling  the  exception,  as  some  of  the  items 
were  proper  credits.  But  as  each  of  these  items  will 
doubtless  be  questioned  on  another  settlement,  we  deem  it 
proper  to  give  them  a  separate  consideration. 

As  to  what  should  be  the  proper  ruling  in  relation  to 
the  note  of  B,  B.  Little  and  others,  has  already  been 
stated. 

The  testator  directed,  by  his  will,  that  his  slave  Harriet, 
and  her  four  children,  should  be  taken  charge  of  by  his 
executors,  and  conveyed  "  to  the  State  of  Indiana,  or  Illi- 
nois, or  Ohio,"  and  be  permitted  there  to  remain..  The 
will  then  proceeds  as  follows  :  "  I  hereby  bequeath  to  my 
executors,  or  either  of  them  who  may  qualify  as  such,  the 
sum  of  five  thousand  dollars  in  trust,  and  for  the  uses  fol- 
lowing, to-wit :  Out  of  said  sum  is  to  be  paid  all  expenses 
which  may  arise  in  conveying  Harriet  and  her  children  to 
either  of  the  aforementioned  States ;  the  balance  of  said 
sum  of  money  remaining  is  to  be  safely  and  properly  in- 
vested for  the  benefit  and  support  of  said  Harriet  and 
children,  so  that  the  interest  annually  arising  therefrom 
may,  and  shall  be,  paid  over  to  said  Harriet  and  her  chil- 
dren, for  their  support  and  maintenance.  Upon  the  faithful 
carrying  out  of  the  provisions  of  chis  item  of  my  will,  I 
hereby  discharge  my  executor,  or  executors,  from  all  res- 
ponsibility to  any  person  whatsoever,  for  the  slaves,  or 
money  herein  mentioned." 

The  testator,  it  will  be  perceived,  expressly  required  that 
out  of  the  amount  of  said  five  thousand  dollars,  there 
should  be  paid  "  oil  expenses  "  which  might  be  incurred  in 
executing  the  above  recited  provisions.  An  allowance  to 
the  executor  therefor,  for  this  service,  would  be  creating  a 
charge  upon  the  residuum  of  the  estate,  in  direct  conflict 
with  the  will.  We  hold,  too,  that  the  executor  is  required 
to  show  the  execution  of  the  trusts  of  the  will,  relating  to 
Harriet  and  her  children,  before  he  can  claim  exemption 
from  liability  to  account  for,  at  least,  the  amount  of  the 
bequest  of  five  thousand  dollars,  less  the  costs  of  the 
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chaucery  proceeding.  Such  is  the  meaning  and  intention 
of  the  will,  and  it  is  in  harmony  with  the  decree  of  the 
court  of  chancery,  relative  to  the  execution  of  said  trusts. 

We  have  repeatedly  held  that  reasonable  compensation 
will  not  be  refused  to  executors  and  administrators,  except 
in  cases  of  willful  default  or  gross  negligence,  by  which 
loss  to  thd  estate  has  been  caused. — {Gould  v.  Hays,  19 
Ala.  438 ;  SteivarCs  Administrator  v.  Stewart's  Heirs,  31 
Ala.  207 ;  Pearson  and  Wife  v.  Barrington,  32  Ala.  227 ; 
Smith  V.  Kennard's,  Executor,  38  Ala.  695.  As  was  said  in 
Simmons  v.  Henderson,  33  Alii.  291,  "the  law  does  not 
visit  executors  and  administrators,  who  fill  a  fiduciary  rela- 
tion, which  is  indispensable  in  our  judicial  system,  with 
severer  intendments  than  are  indulged  against  agents 
generally."  We  hold,  the  facts  of  the  present  case  do  not 
authorize  the  refusal  of  compensation  to  the  executor,  and 
that  he  should  have  a  reasonable  allowance  for  his  special 
services,  in  superintending  the  slaves,  plantation,  and  the 
gathering  of  the  crop,  during  the  interval  between  the  tes- 
tator's death  and  the  sale,  and  should  be  allowed,  also,  his 
regular  commissions. 

As  to  the  rules  which  should  govern  in  fixing  the  amount 
of  the  allowance  for  special  or  extraordinary  services,  see 
Gould  0.  Hays,  25  Ala.  420. 

A  reasonable  allowance  for  attorney's  fees,  for  services 
in  aid  of  the  executor  on  the  final  settlement,  would  also 
be  proper. — (Pickens  v.  Pickens,  35  Ala.  442,  and  cases 
there  cited.) 

As  to  the  Confederate  States  treasury  notes  funded,  the 
previous  adjudications  of  this  court  have  settled  the  ques- 
tion, that  upon  the  evidence  as  set  forth  in  the  bill  of  ex- 
ceptions, the  executor  is  entitled  to  a  credit  for  the  amount 
of  the  Confederate  States  treasury  notes  funded  by  him, 
and  also  for  such  amount  of  notes  of  the  same  character 
as  may  have  been  received  by  him  in  good  faitb,  in  the 
collection  of  debts  due  to  the  estate. — (Watson  and  Wife 
V.  Stone,  at  the  January  term,  1867,  and  subsequent  cases.) 

As  to  the  proof  required  of  items  on  the  credit  side  of 
the  account,  see  the  following  authorities :  Code,  §§  1809, 


JANUAEY  TERM,  ISrS.  419 

Buchanan  v.  Collins. 

IblO ;  Pearson  and  Wife  v.  Darringlon,  32  Ala.  227  ;  Hender- 
son V.  Simmons,  33  Ala.  291. 

The  conclusions  herein  expressed  render  it  unnecessary 
to  examine  any  of  the  other  assignments  of  error. 

Decree  reversed  and  cause  remanded. 


BUCHANAN  vs.  COLLINS  et  al. 

[assumpsit — EVIDENCE,  ] 

1.  Evidence  ;  agenc\j. — A  letter  relevant  io  the  question  at  issue,  written 
by  the  plaintiff's  daughter,  and,  as  the  evidence  conduced  to  show,  by 
the  authority  of  the  plaintiff,  is  admissible  in  evidence,  in  behalf  of 
defendant,  in  connection  with  the  evidence  tending  to  show  the  agent's 
authority. 

2.  Same;  declarations  of  a  party. — A  party  cannot  give  in  evidence  his 
own  declaration  in  his  favor.  He  may,  however,  prove  all  of  his 
declarations,  in  the  same  conversation,  when  a  part  of  them  have  been 
proved  by  his  adversary. 

3.  Same  ;  (>ame, — Where,  on  the  trial  in  the  court  below,  a  declaration  of 
the  plaintiff  was  brought  out,  (the  bill  of  exceptions  being  silent  as  to 
which  party  called  out  this  declaration),  and  other  declarations 
of  the  plaintiff  made  at  the  same  time  with  the  first,  were  called  for  by 
the  plaintiff,  and  rejected  by  the  court,  and  exceptions  taken  thereto  by 
the  plaintiff;  the  appellate  court  will  presume  against  the  party  except- 
ing, that  the  first  declaration  was  called  for  by  the  plaintiff  himself, 
and  hold,  that  there  was  no  error  in  rejecting  evidence,  of  other  decla- 
rations, made  at  the  same  time. 

4.  Same ;  facta  relevavt  to  the  issue,  admissible. — "Where  the  question  at 
issue  was  the  germinating  quality  of  cotton  seed,  sold  by  plaintiff  to 
defendant,  evidence  which  tended  to  show  that  some  of  plaintiff's 
cotton  seed,  held  at  the  same  time,  and  kept  in  the  same  manner  as 
those  sold  to  the  defendant,  would  not  germinate,  and  other  facts  per- 
tinent to  the  issue,  admissible  for  the  defendant. 

Appeal  from  the  Circuit  Court  of  Russell. 
Tried  before  Hon.  Robert  Dougherty. 

This  action  was  brought  by  Richard  Buchanan  against 
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J.  B.  Collins,  and  others ;  was  commenced  on  the  5th 
July,  1857,  and  was  founded  upon  the  following  agreement, 
signed  by  the  defendants  : 

"By  the  15th  November,  we,  or  either  of  us,  promise  to 
pay  Richard  Buchanan,  or  bearer,  $350  in  gold,  or  its 
equivalent." 

The  defendant  pleaded  "the  general  issue  with  leave," 
&c.  At  the  fall  term,  1867,  there  was  a  verdict  and  judg- 
ment for  the  defendants.  As  the  bill  of  exceptions'states,  evi- 
dence was  introduced  tending  to  show,  that  the  considera- 
tion of  said  contract  was  for  cotton  seed  sold  by  plaintiff 
to  the  defendant ;  that  they  were  sold  at  a  public  sale,  and 
were  represented  to  be  good  and  sound  planting  seed,  and 
were  honestly  believed  to  be  so  by  the  plaintiff. 

The  letter  introduced  on  the  trial  was  as  follows  :  "Mr, 
Jones — You  and  Mr.  Collins  sent  word  you  did  not  want 
any  more  cotton  seed ;  I  therefore  disposed  of  them.  I 
would  like  for  you  to  come  and  fix  your  note,  and  let  us 
get  right.  Very  respectfully, 

R.  Buchanan." 

A  son  of  the  plaintiff  being  a  witness  for  the  plaintiff, 
stated,  on  cross-examination,  that  the  letter  was  in  the  hand- 
writing of  a  daughter  of  the  plaintiff,  and  that  plaintiff's 
daughters  were  in  the  habit  of  writing  all  kind  of  notes 
for  their  father.  There  was  other  evidence  of  the  authority 
of  plaintiff's  daughter. 

The  other  facts  of  the  case  will  be  sufficiently  under- 
stood from  reading  the  opinion  of  the  court. 

G.  D.  &  G.  W.  Hooper,  for  appellant. 
John  A.  Lewis,  contra. 

A.  J.  WALKER,  C.  J. — The  letter  given  in  evidence 
had  relevancy  to  the  question,  whether  an  offer  to  return 
the  cotton  seed  and  rescind,  was  made,  and  whether  it  was 
accepted.  The  evidence  conduced  to  show,  that  it  was 
written  by  the  authority  of  the  plaintiff,  and  it  was  proper 
for  the  court  to  admit  the  letter  with  the  evidence,  tending 
to  show  the  agent's  authority.     The  point  is  so  ruled  in 
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McClung  v.  Spotswood,  16  Ala.  165,  and  Gimon  v.  Terrell, 
37  Ala.  2*08. 

It  appears  from  the  bill  of  exceptions,  that  a  witness 
(John  Buchanan)  stated  the  fact  of  the  plaintiff's  refusal 
to  sell  cotton  seed  to  him.     He  was  then  asked  by  the 
plaintiff's  counsel  what  he,  the  plaintiff",  said  at  the  same 
time,  when  the  refusal  was  made.     The  plaintiff  excepted 
because  the  court  would  not  permit  that  question  to  be  an- 
swered.    The  general  rule  is,  that  a  party  can  not  give  in 
evidence  his  own  declarations  in  his  favor.     He  may,  how* 
ever,  prove  all  of  his  declarations  in  the  same  conversation, 
when  a  part  of  them  have  been  proved  by  his  adversary. 
Bradford  v.  Bush,  10  Ala.  386,     It  does  not  appear  that 
the  refusal  of  the  plaintiff  to  sell  the  cotton  seed  to  John 
Buchanan  was  proved  by  the  defendants,  and  indeed  the 
bill  of  exceptions  is  silent  as  to  which  party  called  out 
that   evidence,  and  we  find  it  difficult  even  to  form  any 
conjecture  on  the  point.     We  must  presume  against  the 
party  excepting,  that  the  evidence  of  his  refusal  to  sell  to 
John  Buchanan  was  introduced  by  himself.     In  this  view 
of  the  case,  we  cannot  decide  that  the  court  erred  in  reject- 
ing evidence  of  the  plaintiff's  other  declarations,  made  at 
the  time  of  such  refusal.     By  an  unauthorized  and  illegal 
introduction  of    one  declaration  by  himself,  he  can  not 
establish  a  right  to  introduce  others  made  at  the  same 
time.     The  offer  of  the  plaintiff  to  prove  the  particular 
declarations  specified,  which  were  made  at  the  same  time, 
was  properly  rejected  upon  the  construction  which  we  must 
give  the  bill  of  exceptions. 

The  testimony  of  Jones,  to  which  the  plaintiff  objected, 
was  admissible.  It  showed  that  some  of  the  plaintiff's 
cotton  seed,  had  at  the  same  time,  and  kept  in  the  same 
manner  with  that  sold  to  defendants,  would  not  germinate. 
It  also  tended  to  show  that  the  germinating  quality  of  cot- 
ton seed  was  not  accurately  determinable  from  their  ap- 
pearance, and  that  the  plaintiff's  own  judgment  on  that 
subject  was  not  reliable.  It  had,  therefore,  a  very  direct 
pertinency  to  questions  of  fact,  which,  we  can  perceive, 
arose  in  the  case,  and  the  court  committed  no  error  in 
overruling  the  plaintiff's  objections  to  it. 
Affirmed. 
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BRADFORD  vs.  HOWELL. 

[CONVEBSION — CONSTBncnON  OF  DEED.] 

1.  Common  tatc  ;  deed  of  gift,  construction  of. — A  gift  to  "0.  and  her  bodily 
heirs,  forever,"  uncontrolled  by  any  other  words,  in  the  conveyance,  by 
the  common  law,  vests  an  absolute  estate  in  the  subject  of  the  sift 
in  O. ;  and  that,  whether  the  estate  of  0.  is  limited  expressly  or  by  im- 
plication, to  an  estate  for  her  own  life . 

8.  Same  ;  proper  party  to  bring  suit  for  conversion  of  tpife's  property. — Upon 
the  death  of  O.,  and  the  conversion  of  the  property  conveyed  by  said 
deed  of  gift,  an  action  for  its  recovery  would  have  to  be  broiight  by  the 
husband  of  O.  in  case  his  marital  rights  attached,  during  the  coverture; 
or  if  not,  then  by  her  personal  representative,  or  alienee,  if  she  con- 
veyed her  interest,  or  title  to  another. 

Appeal  from  the  Circuit  Court  of  Cherokee. 
Tried  before  Hon.  W.  J.  Harkalson. 

This  was  an  action  of  trover,  brought  by  Howell,  the  ap- 
pellee, against  Bradford,  the  appellant,  for  the  conveision 
of  certain  slaves  by  appellant,  and  was  commenced  on  21st 
October,  1858.  The  plaintiff  claimed  title  to  an  undi- 
vided interest  in  said  slaves  by  virtue  of  a  certain  deed  of 
gift  of  Jane  Hamilton  to  Elizabeth  Odell,  hereinafter 
copied,  upon  the  construction  of  which,  the  main  question 
in  the  case  depended.  The  defendant  claimed  title  by 
purchase  from  Regnall  Odell,  the  husband  of  Elizabeth 
Odell.     The  following  is  a  copy  of  the  deed  referred  to  : 

*'SouTH  Carolina,  )  Know  all  men  by  these  presents, 
Pickens  District,  f  that  I,  Jane  Hamilton,  of  the  State  and 
district  aforesaid,  for  and  in  consideration  of  the  natural 
affection,  good  will,  and  love  which  I  have  and  bear  unto 
my  daughter  Elizabeth  Odell,  and  her  bodily  heirs,  of 
Cherokee  county,  and  State  of  Alabama,  and  divers  other 
good  causes  moving  me  thereto,  have  given,  granted,  and 
conveyed  unto  the  said  Elizabeth  Odell,  and  to  her  bodily 
heirs,  forever,  a  certain  lot  of  negroes,  consisting  of  three, 
viz :  Eliza,  about  ten  years  old ;  Green,  about  six  years 
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old  ;  and  Billy,  about  five  years  old  ;  which  I  convey  wholly 
into  her  charge  and  possession,  by  the  delivery  of  the  same 
into  the  said  Elizabeth  Odell,  together  with  all  and  sin- 
gular, the  rights,  &c.,  to  the  said  negroes  belonging,  unto 
the  said  Elizabeth  Odell,  and  to  her  bodily  heirs,  forever  ; 
and  I  do  hereby  bind  myself,  ray  heirs,  &c.,  firmly  by  these 
presents,  unto  the  said  Elizabeth  Odell,  and  to  her  bodily 
heirs,  forever ;  and  I  do  warrant  and  forever  defend  the 
right  and  title  of  this  property,  from  myself,  my  heirs,  &c. 
In  witness  whereof,  I  have  hereuntb  set  my  hand  and  seal, 
the  7th  day  of  January,  A.  D.  1843." 

At  the  time  of  the  execution  of  this  deed,  Regnall  and 
Elizabeth  Odell  were  husband  and  wife,  and  had  several 
children,  nearly  all  of  whom  were  of  age.  Howell,  the 
appellee,  purchased  the  interest  of  several  of  these  chil- 
dren of  Mrs.  Odell,  in  the  slaves  conveyed  by  this  deed. 

It  appears  from  the  record,  that  Mrs.  Odell  died  prior 
to  the  11th  day  of  September,  1H54.  Howell  having 
threatened  to  bring  suit  against  Regnall  Odell  for  his, 
Howell's,  interest  in  said  slaves,  they  being  then  in  the  pos- 
session of  said  Regnall,  Howell  and  said  Regnall  entered 
into  the  following  agreement : 

"This  memorandum  of  an  agreement,  entered  into  be- 
tween George  Howell  of  the  first  part,  and  Regnall  Odell 
of  the  second  part,  witnesseth  :  That  whereas,  George  W. 
Howell  of  the  first  part,  has  purchased  the  right,  title  and 
interest  of  the  heirs,  or  donees,  in  a  lot  of  negroes,  con- 
sisting of  the  following:  Green,  Billy  and  Eliza,  and  her 
child,  now  in  the  possession  of  the  party  of  the  second  part ; 
Now,  the  party  of  the  first  part  agrees  that  so  long  as  the 
party  of  the  second  part,  shall  pay  the  interest  on  the  sum 
of  $450,  annually,  at  the  rate  of  eight  per  cent.,  and  keep 
the  said  negro  slaves  within  Cherokee  county,  Alabama, 
unless  by  the  permission  of  the  said  party  of  the  first  part ; 
and  the  said  party  of  the  first  part  agrees  not  to  disturb 
the  possession  of  the  said  party  of  the  second  part,  during 
his  life,  to  said  slaves,  upon  the  above  conditions.  Signed 
and  sealed,  this  the  12th  day  of  September,  1855." 

Bradford,  the  appellant,  purchased  the  slaves  in  contro- 
versy from  Regnall  Odell,  in  June,  1858. 
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The  first  charge  given  by  the  court  below  was  as  follows : 
*'The  deed  of  Mrs.  Hamilton  to  Mrs.  Elizabeth  Odell  and 
her  bodily  heirs,  read  in  evidence  in  this  cause,  conveyed 
to  the  said  Elizabeth  Odell  and  her  bodily  heirs  an  equal 
interest,  share  and  share  alike,  to  the  property  conveyed, 
from  the  execution  and  delivery  of  said  deed."  The  de- 
fendant excepted  to  this  charge.  There  were  other  charges 
given  and  refused  by  the  court.  There  was  a  verdict  and 
judgment  for  the  plaintiff.  The  errors  assigned  are  noticed 
in  the  opinion  of  the  court. 

Stone,  Clofton  &  Clanton,  for  appellant. 
M.  J.  TuRNLEY,  and  J.  W.  Ramsey,  contra. 

BYRD,  J. — A  gift  to  O.  and  her  bodily  heirs  forever, 
uncontrolled  by  any  other  words  in  the  conveyance,  vests 
an  absolute  estate,  in  the  subject  of  the  gift,  in  O.;  and 
that,  whether  the  estate  of  O.  is  limited  expressly  or  by  im- 
plication, to  be  one  for  her  own  life. — Ewing  v.  Standifer  et 
al,  18  Ala.  400 ;  Loyd  v.  Bamho,  35  Ala.  719,  and  authorities 
therein  cited ;  Johnsons  Adrnr  v.  Johnson,  32  Ala.  637. 
Such  is  the  unbending  rule  of  the  common  law,  and  we 
must  presume  that  it  was  in  force  in  South  Carolina  where 
the  deed  was  executed,  in  the  absence  of  proof  to  the  con- 
trary.— Ellis  V.  White,  25  Ala.  540 ;  Foster  v.  Glazener, 
27  Ala.  391 ;  ib.  301. 

We  can  see  no  substantial  distinction  between  a  gift  to 
**0.  and  the  heirs  of  her  body,"  or  to  her  and  "her  bodily 
heirs."  Both  expressions  may  be  controlled,  modified  or 
explained,  by  other  expressions  in  the  conveyance. — Pou'dl 
V.  Glenn,  21  Ala.  458  ;  Landman  v.  Snodgrass,  26  Ala.  593. 

The  words  "bodily  heirs"  in  the  conveyance,  are  not  ex- 
plained, modified  or  restricted  by  any  other  words  or 
clauses  of  the  conveyance,  and  we  must  give  them  their 
technical  common  law  interpretation.  The  words,  '^ivhich  I 
convey  whoUy  into  her  charge  and  possession  by  the  delivery  of 
the  same,''  instead  of  explaining  or  restricting  the  words 
"bodily  heirs,"  so  as  to  show  that  the  donor  intended  that 
they  should  take  as  purchasers,  are  affirmative  of  the  con- 
struction put  upon  them  by  the  common  law. 
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The  case  of  Perry  v.  Hubbard,  30  Ala.  181,  relied  upon 
so  confidently  by  the  counsel  for  appellee,  we  do  not  think 
militates  against  the  doctrine  announced,  nor  the  applica- 
tion we  make  of  it,  to  the  case  in  hand.  Neither  do  the 
other  authorities  cited  by  them.  We  shall  not  attempt  to 
reconcile  any  apparent  conflict  in  the  authorities  upon  this 
branch  of  the  law. 

We  are  satisfied  that  upon  the  weight  of  authority, 
the  deed  of  conveyance  vested  an  absolute  estate  in  the 
property  conveyed,  to  Mrs.  Odell. 

It  follows,  that  upon  her  death,  no  one  can  sustain  an 
action  for  its  conversion  but  her  husband,  in  case  his  mari- 
tal rights  attached  during  the  coverture ;  or,  if  not,  then 
her  personal  representative  or  alienee,  if  she  conveyed  her 
interest  or  title  to  another. 

There  is  evidence  tending  to  show  that  the  marital  rights 
of  the  husband  never  attached,  and  also  that  they  did 
attach  to  the  property  conveyed  ;  but  by  the  first  charge 
given  to  the  jury  by  the  court,  they  were  relieved  from 
passing  on  this  question,  and  upon  the  present  record  we 
cannot  properly  give  any  opinion  as  to  the  law  upon  it. 
But  it  has  heretofore  been  passed  upon  by  this  court. 

If  the  marital  rights  of  the  husband  never  attached  to 
the  property,  then,  upon  this  record,  the  suit  should  have 
been  brought  in  the  name  of  the  personal  representative 
of  Mrs.  Odell.  If  his  rights  did  attach,  then  the  question 
may  arise  on  another  trial,  whether  the  agreement  of  the 
husband  with  appellee,  conferred  any  title  in  connection 
with  such  evidence  as  may  be  introduced,  upon  which  the 
action  of  trover  can  be  maintained. 

This  view  disposes  of  all  the  questions  raised  by  the  bill 
of  exceptions,  which  will  likely  be  presented  on  another 
trial,  in  the  same  form  and  upon  the  same  facts  now  before 
us,  and  we  therefore  deem  it  unnecessary  to  say  anything 
with  reference  to  them. 

For  the  error  in  giving  the  first  charge,  and  the  refusal 
to  give  those  charges  which  are  in  conformity  to  this  opin- 
ion, the  judgment  of  the  court  below  must  be  reversed 
and  the  cause  remanded. 

Beversed  and  remanded. 
27 
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KIKKSEY,  Administrator,  vs.  MEANS. 

[BILL   IN  EQUITY — EQUITABLE  LIEN.] 

1.  Chancery  court;  jurisdiction  of,  in  enforcing  equitable  liens. — R.  being  in- 
debted to  M.  by  two  promissory  notes,  secured  by  deed  of  trust  on 
certain  lands,  in  consideration  of  M.'s  forbearance  in  foreclosing,  made 
a  contract  with  M.,  by  which  R.  was  to  cultivate  the  land  in  cotton  for 
one  year,  and  to  give  M.  one-half  of  the  cotton  raised  on  the  land,  the 
same  to  be  credited  on  the  notes,  giving  a  lien  on  the  whole  crop  for 
the  payment  of  the  one-half ;  R.  died  during  the  year,  and  his  estate 
declared  insolvent, — held,  that  M.  obtained  an  equitable  lien  on  the 
cotton,  which  he  could  enforce  in  a  court  of  equity,  and  that  as  between 
M.  and  ths  creditors  of  R. ,  the  former  had  the  superior  lien. 

2.  Appellate  court ;  when  will  not  dtaiurb  decree. — Where  a  decree  of  the 
court  below  is  as  favorable  to  the  appellant  as  he  was  entitled  under 
the  law,  the  appellate  court  will  not  disturb  the  result. 

3.  Chancery  court;  special  and  general  prayer  of  a  hill. — Although  the 
special  prayer  of  a  bill  is  for  a  specific  performance  of  a  contract,  yet 
under  the  general  prayer,  a  Ueu,  created  by  the  contract,  may  be  de- 
clared and  enforced. 

Appeal  from  the  Cliancery  Court  of  Greene. 
Heard  before  Hon.  J.  Q.  Loomis. 

The  bill  in  this  case  was  filed  on  the  19th  December, 
1866,  by  David  J.  Means,  against  Foster  M.  Kirksey,  as  the 
administrator  of  B.  H.  Ridge  way,  deceased,  and  sought  a 
specific  performance  of  a  contract  in  regard  to  personal 
property  and  to  enforce  a  lien.  According  to  the  allega- 
tions of  the  bill,  the  defendant's  intestate,  B,  H.  Ridgeway, 
being  indebted  to  the  complainant  in  the  sum  of  $32,(.!00, 
by  two  promissory  notes,  falling  due  1st  February,  1862 
and  1863  respectively,  on  the  19th  day  of  December,  1859, 
executed  to  H.  J.  Means  a  deed  conveying  to  him,  in  trust, 
to  secure  the  payment  of  said  notes,  thirteen  hundred  and 
eighty-four  acres  of  land,  conditioned,  that  if  said  notes 
were  paid  at  maturity,  the  deed  to  be  void ;  but  if  default 
should  be  made,  then  said  trustee  was  to  enter  into  the 
possession,  advertise  and  sell  the  land,  and  apply  the  pro- 
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ceeds  to  the  satisfaction  of  the  notes.  The  deed  was  duly 
executed,  acknowledged,  and  recorded.  The  notes  were 
not  paid  at  maturity,  or  the  land  sold,  under  the  deed, 
and  on  the  31st  day  of  January,  1866,  B.  H.  Eidgeway 
and  David  J.  Means  entered  into  another  agreement  in 
relation  to  the  said  notes  and  lands.  This  second  agree- 
ment was  in  writing  and  under  seal,  and  recites  the  pre- 
vious indebtedness,  the  execution  of  the  deed  of  trust  to 
secure  its  payment,  and  that  default  had  been  made,  and 
that  the  deed  of  trust  still  remained  unenforced.  It  is 
then  agreed  that  without  in  any  way  impairing  the  force 
and  effect  of  the  deed  of  December  19th,  1859,  its  fore- 
closure should  not  be  enforced  during  the  year  1866,  and 
that  in  consideration  of  this  postponement,  said  B.  H. 
Ridgeway  was  to  plant  the  lands,  embodied  in  the  deed,  in 
cotton,  that  year,  and  to  pick,  pack  and  deliver  in  bales,  at 
Stevens'  Bluff,  one-half  of  the  cotton  so  raised,  by  the  1st 
day  of  January,  1867,  to  be  there  weighed  and  the  value 
fixed,  and  the  amount  credited  on  the  notes  of  Ridgeway, 
due  complainant ;  and  it  is  further  agreed,  that  this  deed 
was  to  be  a  lien  upon  the  whole  of  said  cotton  crop,  until 
the  half  thereof  is  so  delivered.  Ridgewaj'  planted  the 
land  in  cotton,  and  was  proceeding  to  carry  out  said  con- 
tract, when,  on  the  14th  day  of  November,  1866,  he  de- 
parted this  life  intestate.  F.  M.  Kirksey,  the  appellant  in 
this  court,  and  defendant  below,  was,  by  the  probate  court 
of  Greene  county,  appointed  administrator  of  the  estate  of 
B.  H.  Ridgeway,  and  proceeded  to  gather  the  property 
and  make  the  inventories  and  appraisement  of  the  estate. 
Seventy- nine  bales  of  cotton  were  raised  on  the  land  em- 
braced in  the  deed  of  trust,  forty  of  which  had  been 
picked,  packed,  and  delivered  at  the  river.  Kirksey,  the 
administrator,  took  possession  of  the  cotton,  and  refused 
to  perform  the  contract  of  the  31st  of  January,  1866,  and 
on  the  6th  day  of  December,  1866,  advertised  that  he 
would  rent  the  plantation  of  said  Ridgeway  for  the  year 
1867.  The  bill  prays  on  an  injunction  restraining  the  de- 
fendant from  removing  the  cotton  from  the  landing  and 
from  renting  the  land  embraced  in  the  deed  of  trust ;  prays 
a  specific  performance  of  the  contract,  or  agreement  of 
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the  31st  of  January,  lSt)6,  and  offers  to  specifically  perform 
the  same  on  the  part  of  complainant,  and  prays  for  general 
relief,  and  avers  the  insolvency  of  defendant's  intestate. 
The  defendant  denies  that  it  was  his  intention  to  rent  the 
land  embraced  in  the  deed  of  trust,  or  that  in  reference  to 
said  cotton,  it  was  his  intention  to  do  any  other  than  that 
which  devolved  upon  him  by  law,  as  the  administrator  of 
Ridgeway,  and  admits  the  insolvency  of  his  intestate. 
The  forty  bales  of  cotton  at  the  landing  were  placed  in  the 
hands  of  a  receiver,  appointed  by  the  court,  and  by  him 
transported  to  Mobile,  and  there  sold  and  the  sale  duly 
reported  to  the  court  and  confirmed.  On  the  hearing  of 
the  cause  on  the  pleadings,  admission  of  parties  and  proofs, 
the  chancellor  decreed  a  specific  performance  of  the  con- 
tract of  31st  January,  1866,  and  referred  it  to  the  master 
to  ascertain  the  amount  of  cotton  raised  by  the  said  J3.  H. 
Ridgeway  upon  said  lands,  during  the  year  1866,  and  what 
has  become  of  the  same.  The  register  made  his  report, 
by  which  it  appeared  that  there  had  been  raised  on  the 
said  lands,  during  said  year,  seventy-five  bales  of  cotton. 
This  report  was  confirmed,  and  a  decree  entered  in  favor 
of  the  complainant  for  the  proceeds  of  the  forty  bales  of 
cotton  sold  by  the  receiver,  less  commissions,  charges,  &c. 
i^'rom  this  decree  the  defendant  appealed,  and  assigns  the 
same  as  error. 

Morgan  &  Jolly,  for  appellant. — 1.  The  contract  is  no 
sale — simply  an  agreement  for  a  future  sale  of  a  chattel 
not  in  esse — and  no  title  passed  by  the  contract. — Screios  v. 
Roach,  22  Ala.  676. 

2.  Unless  the  title  to  the  thing,  legal  or  equitable,  passed 
by  the  contract  to  the  complainant,  equity  will  not  enforce 
specific  performance,  especially  against  the  legal  title. — 18 
Ala.  510-11. 

3.  "  This  deed  is  hereby  declared  a  lien  on  the  whole 
cotton  crop  until  the  half  is  delivered,"  creates  no  lien  and 
passes  no  title,  there  being  no  sale,  and  the  thing  to  be 
sold  not  yet  being  in  esse.  The  lien  is  not  to  secure  a  debt, 
but  the  delivery  of  chattels  or  cotton,  and  the  declaration 
of  a  hen  creates  no  lien. — 5  Vermont,  99 ;  16  Conn.  287  ; 
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21  Maine,  96-7  ;  2  Hilliard  on  Mortgages ;  3  Leading  Cases 
in  Equity,  351 ;  36  Ala.  681 ;  18  Ala.  510-11. 

4  The  legal  title  to  the  property  is  in  Kirksey,  as  the 
administrator,  and  the  estate  is  insolvent,  and  there  are 
other  and  large  creditors  besides  Means,  and,  under  the 
circumstances,  the  administrator  is  trustee  for  the  credi- 
tors, (19  Ala.  668,)  and  the  statute  gives  the  creditors  a 
lien  on  all  the  property  of  Eidgeway  from  his  death, 
(Code  of  Ala.  §  1737 ;  16  Barb.  Sup.  Ct.  Eeps.  194 ;  3  For 
34,)  and  his  lien  is  specific  and  not  general. — 3  Por.  33-4. 

J.  B.  Clark,  contr-a. — 1.  The  appellant  relies  upon  the 
case  of  Maulden,  Montagiie  &  Co.  v.  Armstead's  Executor, 
18  Ala.  500-510,  to  show  that  a  court  of  equity  will  not 
decree  a  specific  performance  of  a  contract  in  regard  to 
personal  property ;  but  this  case  decides  no  such  thing,  and 
we  may  well  admit,  that  a  court  of  equity  will  not  generally 
enforce  a  contract  for  the  sale  of  goods  or  chattels,  or 
indeed  that  it  never  will,  when  compensation  in  damages 
for  a  breach  of  the  contract  would  furnish  a  complete 
remedy  ;  but  this  rule  is  not  founded  on  the  ground  that 
there  is  any  distinction  between  contracts  in  regard  to  real 
and  personal  property,  but  because,  in  regard  to  the  latter, 
general  damages  would  afford  complete  redress. — Saver y  v. 
Spence,  13  Ala.  561 ;  2  Story's  Eq.  §  717  ;  1  L.  C.  in  Eq. 
577,  579,  584,  Ed.  1852  ;  Willard's  Eq.  275 ;  Addedy  v. 
Dixon,  1  Simmons  k  Stewart,  607  ;  1  Cond.  Eng.  Ch.  311. 

2.  It  is  said  that  on  the  death  of  Eidgeway,  his  general 
creditors  acquired  an  equity,  to  be  paid  out  of  his  assets. 
This  may  be  admitted,  but  they  are  bound  by  particular 
equities. — 1  Powell  on  Mortgages  192,  a.  Means'  equity 
is  special.  His  is  under  a  special  contract,  which  he  has 
performed.  The  general  creditors  trusted  Eidgeway  on 
his  general  credit ;  not  so  with  Means. 

3.  It  is  said  Means,  under  the  agreement,  had  no  lien, 
and  that  Eidgeway  could  give  none  on  a  crop  to  be  planted. 
The  authorities  relied  on  by  the  defendant's  counsel,  with 
the  single  exception  of  the  case  in  18  Ala.  510,  were  ac- 
tions at  law,  and  cases  between  the  mortgagee,  and  attach- 
ing or  execution  creditors.     We  have  never  contended  tha. 
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this  lien  was  good  at  law,  but  always  that  it  was  in  equity, 
and  the  cases  cited  in  the  case  of  Bobinson  dt  Caldivell  v. 
Maukien,  Montague  &  Co.,  11  Ala.  980,  sufficiently  show 
that  we  are  right. 

Bi^RD,  J.— 1.  Under  the  contract  of  31st  January,  1866, 
and  the  deed  of  trust  of  the  19th  December,  1859,  the  ap- 
pellee obtained  an  equitable  lien  on  the  cotton  made  on 
the  lands  (conveyed  in  the  latter)  in  the  year  1866,  which 
he  could  enforce  in  a  court  of  equity  against  the  appel- 
lant.— Maulden,  Montague  &  Co.  v.  Armstead,  Executor,  14 
Ala.  607  ;  Same  v.  Same,  18  ib.  609. 

11.  We  prefer  to  place  the  equity  of  the  bill  upon  the 
power  and  jurisdiction  of  courts  of  equity  to  enforce  equi- 
table liens  and  mortgages,  rather  than  upon  its  jurisdiction 
to  decree  the  specific  performance  of  contracts.  The  re- 
sult attained  by  the  chancellor  is  maintainable  upon  the 
former  doctrine,  and  it  is  unnecessary  for  us  to  decide 
whether  a  court  of  equity  would  decree  a  specific  perform- 
ance of  a  contract  as  to  personal  property  upon  the  plead- 
ings and  proofs  in  this  case. 

The  decree  having  been  as  favorable  in  its  results  to  ap- 
pellant as  he  was  entitled  under  the  law,  there  is  no  error  of 
which  he  can  legally  complain  as  the  ground  for  a  reversal. 

3.  The  special  prayer  of  the  bill  is  for  a  specific  perform- 
ance of  the  contract  of  1866,  but  under  the  general  prayer 
it  was  competent  for  the  court  to  declare  and  enforce  the 
lien  created  by  the  contract,  and  although  the  chancellor 
decreed  a  specific  performance,  yet  at  the  time  the  decree 
was  made  the  cotton  was  not  in  a  condition  in  which  a 
specific  performance  of  the  terms  of  the  contract  could 
have  been  enforced ;  but  it  was  competent  for  the  court 
to  enforce  the  lien  given  by  the  contract,  and  apply  the 
proceeds  of  the  sales  of  cotton  to  the  debt,  which  waa 
done,  and  we  will  not  disturb  the  result  of  the  decree. 

4.  As  between  appellee  and  the  other  creditors  of  Eidge- 
way,  we  conceive  that  the  former  had  the  superior  lien — 
qui  prior  est  in-  tempore,  potior  est  in  jure. 

These  views  dispose  of  all  the  questions  raised  on  the 
brief  of  counsel  for  appellant. 
Let  the  decree  of  the  chancellor  be  afl&rmed. 
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[assumpsit — SUBSTITUTION    OP   PLEADINGS.] 

1.  Original  pleadings  ;  substitution  of ;  notice. — Notice  of  a  motion  to  sub- 
stitute a  copy  of  the  summons  and  complaint  in  lieu  of  the  original, 
which  had  been  lost,  need  not  to  be  given  to  the  opposite  party. 

2.  Appellate  court ;  hill  of  exceptions,  how  constructed. — The  appellate  court 
will  make  every  reasonable  intendment  to  sustain  the  ruling  of  the 
court  below,  and  will  construe  a  bill  of  exceptions  most  strongly  against 
the  party  taking  it. 

3.  General  affirmative  charge. — Where  the  facts  are  clear  and  undisputed, 
there  is  no  error  in  a  charge  to  the  jury,  "  that  under  this  evidence 
they  should  find  for  the  plaintiff  the  amount  of  the  principal  of  said 
note,  with  interest  from  its  maturity." 

Appeal  from  the  Circuit  Court  of  Talladega. 
Tried  before  Hon.  John  Henderson. 

This  action  was  brought  by  appellate  against  appellant, 
(and  Savery,  as  to  whom  the  suit  was  abated,)  was  com- 
menced on  the  5th  day  of  October,  1866,  and  was  founded 
on  a  promissory  note  made  by  the  defendant,  payable  to 
the  plaintiff.  The  facts  necessary  to  understand  the  ques- 
tion of  law  decided  in  the  case,  will  sufficiently  appear 
from  the  opinion  of  the  court.  The  court  below  charged 
the  jury,  *'  that  under  the  evidence,  they  must  find  for  the 
plaintiff  the  amount  of  the  principal  of  said  note,  with 
interest  from  its  maturity,"  to  which  charge  the  defendant 
excepted. 

John  T.  Hefun,  for  appellant. 
John  Phelan,  contra. 

JUDGE,  J. — The  court  below  did  not  err  in  permitting 
a  copy  of  the  summons,  and  complaint,  to  be  substituted 
in  lieu  of  the  original,  which  had  been  lost.  Previous  no- 
tice of  the  motion  to  substitute  was  not  necessary,  as  from 
the  time  the  original  process  in  a  cause  is  served,  until  the 
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final  judgment,  the  parties  are  presumed  to  be  in  court, 
and  need  no  further  notice  of  the  orders  there  taken  in  the 
cause. — Broxon  vs.  Broxon,  23  Ala.  684 ;  Code,  §  2268.  See* 
also,  Wilkerson  vs.  Branhayn,  5  Ala.  608.  But  in  this  case 
the  appellant  appeared  and  resisted  the  motion,  and  neces- 
sarily had  notice  of  it. 

We  are  informed  by  the  bill  of  exceptions,  that  after  the 
cause  had  been  submitted  to  the  jury,  the  plaintiff,  to  sus- 
tain the  cause  of  action  set  out  in  the  complaint,  intro- 
duced the  affidavit  of  John  W.  Bishop,  describing  the  note 
sued  on,  and  stating  that  it  had  not  been  paid  or  otherwise 
discharged,  but  had  been  lost  or  destroyed  since  the  com- 
mencement of  the  action.  The  bill  of  exceptions  states 
further,  that  "  the  plaintiff  then  introduced  a  witness,  who 
testified  that  at  the  commencement  of  the  suit,  the  witness 
was  in  possession  of  a  paper  writing  purporting  to  be  a 
promissory  note  of  the  same  tenor  and  effect  of  the  note 
specified  in  the  complaint,  and  that  the  same  had  been  lost 
since  the  commencement  of  the  suit,  and  could  not  be  pro- 
duced or  found  on  diligent  search ;"  and  further,  that,  "  to 
the  introduction  of  this  evidence,  the  defendant  objected 
separately,"  &c. 

There  can  be  no  doubt  but  that  preliminary  proof  of 
the  loss  or  destruction  of  a  written  instrument  must  be 
made  before  evidence  of  its  contents  can  be  received  ;  and 
that  such  preliminary  proof  should  be  addressed  to  the 
court,  and  not  to  the  jury.  But  we  can  not  say  that  this 
rule  was  violated  in  the  present  case  ;  while  we  are  informed 
the  affidavit  was  introduced,  the  bill  of  exceptions  does  not 
state,  with  sufficient  certainty,  that  it  was  introduced  as 
evidence  to  the  jury  ;  and  we  can  not  place  the  court  in  error 
by  intendment  on  the  construction  of  a  bill  of  exceptions, 
which  must  be  construed  most  strongly  against  the  party 
taking  it.  Furthermore,  we  must  hold,  under  the  influence 
of  the  same  rule  of  construction,  that  the  exception  to  the 
ruling  of  the  court  as  to  the  evidence  introduced,  refers  to 
the  evidence  of  the  witness  which  immediately  precedes 
the  statement  of  the  exceptions,  and  does  not  apply  to  the 
introduction  of  the  affidavit ;  and  the  admission  of  the 
evidence  of  the  witness,  was  free  from  error. 
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The  charge  of  the  court  was  no  invasion  of  the  province 
of  the  jury.  The  facts  were  clear  and  undisputed  ;  and  in 
every  such  case,  the  court  may  well  give  the  law  as  appli- 
cable to  the  facts,  without  hypothesis. —  Williams  v.  Shackel- 
ford, 16  Ala.  318. 
Judgment  affirmed. 


VANN  vs.  STRONG. 

[assumpsit- — KETTJEN  TEEM.] 

1.  Judgment  hy  default  at  return  t&rm;  when. — Since  the  passage  of  the  act 
of  7th  December,  1866,  there  is  no  error  in  rendering  a  judgment  by 
default  at  the  return  term,  when  the  contract  upon  which  the  suit  is 
predicated,  was  made  after  the  25th  July,  1865,  and  was  not  a  renewal 
of  a  contract  which  existed  before  that  time. 

Appeal  from  Circuit  Court  of  Bussell. 
Tried  before  Hon.  Egbert  Dougherty. 

This  action  was  brought  by  the  appellee  against  the 
appellant ;  was  commenced  on  the  23d  day  of  February, 
1867,  and  was  founded  on  a  promissory  note,  made  by  the 
defendant  on  the  22d  day  of  January,  1867.  The  sheriff 
made  the  following  return  on  the  summons  and  complaint : 
"  Executed  by  serving  copy  on  H.  M.  Vann,  personally, 
March  26th,  1867."  At  the  spring  term,  1867,  (May  16th,) 
there  was  a  judgment  by  default  against  the  defendant. 
He  gave  bond  and  brought  the  case  to  this  court  by  appeal, 
and  assigned  the  following  as  errors : 

1st.  The  court  erred  in  rendering  judgment  at  the  first 
term  after  suit  brought. 

2d.  The  return  of  the  sheriff  upon  the  summons  and 
complaint,  is  insufficient  to  sustain  a  judgment  by  default* 
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David  Clopton,  for  appellant. 
G.  D.  &  G.  W.  Hooper,  contra. 

A.  J.  WALKER,  C.  J.— The  first  section  of  the  act  to 
regulate  judicial  proceedings,  approved  20th  February, 
18t56,  (Pamphlet  Acts,  p.  83,)  provided  for  a  return,  appear- 
ance, and  pleading  term  of  the  court,  in  which  an  action 
might  be  brought,  thus  postponing  the  judgment  to  the 
third  term,  Bv  the  act  of  7th  December,  1866,  (Pamphlet 
Acts,  p.  110,)  it  is  enacted  that  the  provisions  of  the  statute 
above  noticed  shall  not  apply  to  actions  upon  contracts 
made  after  25th  July,  1865,  "  except  upon  renewals  of  con- 
tracts existing  prior  to  said  25th  day  of  July,  1855."  This 
latter  act  repeals  the  act  of  20th  February,  1866,  in  so  far 
as  it  affected  actions  on  contracts  made  after  the  25th 
July,  1865,  unless  they  were  renewals  of  pre-existing  con- 
tracts. As  to  contracts  of  the  specified  class,  the  previous 
law  was  revived,  and  judgments  under  the  law  thus  revived 
could  be  taken  at  the  return  term.  The  contract  upon 
which  this  action  was  predicated,  is  a  note  dated  22d  Janu- 
ary, 1867,  and  we  can  not  presume,  in  the  absence  of  any 
evidence,  that  the  note  was  given  in  renewal  of  a  contract, 
which  existed  before  the  25th  July,  1865.  There  is,  there- 
fore, no  disclosure  by  the  record  of  error  in  rendering 
judgment  by  default  at  the  return  term  of  the  summons 
and  complaint. 

The  return  of  service  is  sufficient  to  sustain  the  judg- 
ment. 

Affirmed. 
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ALLEN,  Administratoe,  vs.  RIVES,  Executeix. 

[GUAKDIANSHIP — EXECUTION.] 

1.  Probate  court;  execidiona. — Where  an  execution  de  'bonis  testatoris  is 
issued  from  the  probate  court,  and  returned  "  no  property"  the  statute 
does  not  authorize  the  issuing  of  an  execution  de  bonis  propriis. 

Appeal  from  the  Probate  Court  of  Montgomery. 

The  appellee's  testator,  Dr.  William  H.  Rives,  in  his  life- 
time, was  the  guardian  of  Joseph  V.  Allen.  Dr.  Rives 
died  in  1864,  without  having  made  final  settlement  of  his 
guardianship.  Mrs.  Sarah  G.  Rives,  the  appellee,  was  the 
executrix  of  Dr.  Rives,  and  qualified  as  such.  She  ap- 
peared in  the  probate  court  of  Montgomery,  in  1865,  and 
made  settlement  of  che  guardianship  of  Dr.  Rives,  and  a 
decree  was  rendered  against  her  in  her  representative  ca- 
pacity, in  favor  of  Joseph  V.  Allen,  for  $36,000.  In  18^, 
after  the  rendition  of  this  decree,  Joseph  V.  Allen  died,  and 
the  decree  was  revived  in  favor  of  Wm.  W.  Allen,  the  appel- 
lant, as  his  administrator.  Execution  was  issued  on  this  de- 
cree against  Mrs.  Rives,  as  executrix,  and  was  returned  "no 
property,"  and  thereupon,  on  the  20th  February,  1867,  the 
probate  judge  decreed  and  issued  execution  against  Mrs. 
Rives,  personally.  A  motion  was  made  to  vacate  this  order 
and  to  quash  this  execution  last  issued,  which  was  granted. 

The  granting  of  this  motion  is  assigned  as  error. 

Elmore,  Keyes  <fe  Gunter,  for  appellant. 
Watis  &  Troy,  contra. 

BYRD,  J. — 1.  It  is 'apparent,  from  the  record,  that  the 
"judgment"  vacated  by  the  decree  of  the  probate  court  is 
the  entry  made  on  the  20th  day  of  February,  1867,  which 
ordered  that  an  execution  issue  against  the  appellee  ''per- 
sonally" and^' the  execution  which  was  quashed  is  the  one 
issued  under  this  order. 
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We  do  not  think  that  the  action  of  the  probate  court 
excepted  to  and  appealed  from,  went  beyond  the  extent 
indicated. 

There  is  no  statutory  enactments  which  authorized  such 
an  order  or  such  an  execution  on  it,  in  such  a  case  as  this. 
The  court,  therefore,  committed  no  error  in  setting  aside 
such  "  judgment,"  and  the  execution  which  issued  thereon. 

These  being  the  only  questions  raised  by  the  assign- 
ments of  error,  the  decree  of  the  probate  court  appealed 
from  must  be  affirmed. 


MADDOX  vs.  BROYLES. 

[assumpsit — BILL    OF    EXCEPTIONS.] 


1.  Mil  of  exceptions  ;  what  required  to  make  it  part  of  the  record. — Where  a 
a  bill  of  exceptions  is  without  date,  and  the  record  contains  no  evidence 
that  it  was  signed  in  term  time,  or  within  ten  days  thereafter,  pursuant 
to  the  written  consent  of  the  parties,  for  that  purpose,  it  cannot  be 
looked  to  by  the  appellate  court  as  a  part  of  the  record  for  any  purpose. 

Appeal  from  the  Circuit  Court  of  Calhoun. 
Tried  before  Hon.  John  Henderson. 

This  was  an  action  on  a  promissory  note  given  for  the 
purchase-money  of  a  slave  brought  by  appellee  against  the 
appellant,  and  was  commenced  on  27th  February,  1861. 
The  facts  in  relation  to  the  only  point  noticed,  will  appear 
from  the  opinion  of  the  court. 

Heflin  &  Forney,  for  appellant. 

JUDGE,  J. — The  supposed  bill  of  exceptions  found  in 
the  record  is  without  date,  and  the  record  contains  no  evi- 
dence that  it  was  signed  in  term  time,  or  within  ten  days 
thereafter,  pursuant  to  the  written  consent  of  the  parties 
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for  that  purpose.  Under  these  circumstances,  it  cannot  be 
looked  to  as  a  part  of  the  record  for  any  purpose ;  such  is 
now  the  settled  construction  of  §  2358  of  the  Code. — Bry- 
ant V.  Tlie  State,  36  Ala.  270 ;  Union  India  Rubber  Co.  v. 
Mitchell,  37  Ala.  314,  and  cases  therein  cited. 

No  errors  are  assigned  as  to  any  matter  presented  by 
the  record  proper,  and  the  judgment  must  be  ajffirmed. 


SOUTHERN  EXPRESS  COMPANY  vs.   CARROLL. 

[action  against  common  caerieb.] 

1.  Corporation  ;  proof  of  service  to  sustain  judgment  hy  default. — To  sus- 
tain a  judgment  by  default  against  a  corporation,  it  is  requisite  that  it 
should  appear  otherwise  than  by  the  sheriff's  return,  or  the  clerk's  state- 
ment, that  the  person  uiDon  whom  the  summons  and  complaint  were 
served,  occupied  such  relation  to  the  defendant,  that  the  defendant  could 
legally  be  made  a  party  by  service  on  such  person.  Section  2569,  (21 70), 
Revised  Code,  does  not  authorize  proof,  either  by  the  plaintiff's  affida^ 
vit,  or  by  the  clerk's  statement,  that  the  person  served  occupied  the 
relation  above  described,  to  the  defendant. 

Appeal  from  the  Circuit  Court  of  Shelby. 

Note  by  the  Reporter.— The  transcript  fails  to  state 
who  was  the  presiding  judge. 

This  was  an  action  against  the  appellant  as  a  common- 
carrier,  to  recover  the  value  of  a  money  package  lost  by 
the  company,  and  was  commenced  on  the  13th  day  of  Feb- 
ruary, 1866.  The  following  endorsements  by  the  clerk 
and  sheriff  appear  on  the  summons  and  complaint :  "The 
plaintiff  having  made  affidavit  that  the  president  of  the 
Southern  Express  company,  or  other  head  thereof,  the 
secretary,  cashier,  or  managing  agent  thereof,  are  unknown 
to  him,  you  are  hereby  authorized  to  execute  this  writ,  by 


433  ALABAMA. 


Irby,  Adm'r,  v.  Kitchell,  Adra'r. 


haudiog  a  copy  thereof  to  Joseph  W.  Harris,  the  forward- 
ing agent  of  said  company  at  Montevallo,  Alabama.  A.  M. 
Elliot,  clerk."  "Entered  in  office,  February  15,  1866,  and 
executed  by  delivering  a  copy  to  Joseph  W.  Harris,  agent 
for  defendant.     C.  B.  Elliott,  sheriff." 

There  was  a  judgment  by  default,  with  writ  of  enquiry. 
Jury  was  impanneled,  who  assessed  the  damages  at  $388 
86.  The  defendant  executed  an  appeal  bond,  and  brought 
the  case  to  this  court. 

John  T.  Heflin,  for  appellant. 
B.  B.  Lewis,  contra. 

A.  J.  WALKER,  C.  J.— The  judgment  of  the  court  be- 
low must  be  reversed  on  the  authority  of  the  Oxford  Iron 
Co.  V.  Spradley,  MS.  To  sustain  the  judgment  by  default, 
it  is  requisite  that  it  should  appear  otherwise  than  by  the 
sheriff's  return  or  the  clerk's  statement,  that  the  person 
upon  whom  the  summons  and  complaint  were  served  occu- 
pied such  a  relation  to  the  defendant,  that  the  defendant 
could  legally  be  made  a  party  by  service  on  such  person. 
Section  2569,  (2170),  Revised  Code,  does  not  authorize 
proof  either  by  the  plaintiff's  affidavit  or  by  the  clerk's 
statement,  that  the  person  served  occupied  the  relation 
above  described  to  the  defendant. 

Reversed  and  remanded. 


IRBY,  ADk'ft  DE  BONIS  NGN,  VS.  KITCHELL,  Adm'r   de 

BONIS  NON. 

[final  SBlTLEMENT^-CONVEBSIOK— estoppel.] 

1.  Depoaiiion  ;  objection  to,  tchen  made. — An  objection  to  the  deposition  of 
a  witness,  on  the  ground  that  the  commissioner's  certificate  thereto 
^'as  defective,  cannot  be  made  for  the  first  time,  on  the  triaL 
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2.  Administrator ;  conversion  of  property  of  estate. — An  administrator, 
who  is  guilty  of  a  tortious  conversion  to  his  personal  use  and  advan- 
tage, of  the  property  of  an  estate  entrusted  to  his  care,  as  an  adminis- 
trator, is  chargeable  with  the  highest  value  of  the  property  so  taken  by 
him. 

3.  Same ;  same  j  estoppel. — An  administrator,  who  finds  property  among 
the  assets  of  the  estate,  and  takes  possession  of  it  as  the  property  of 
the  estate,  and  sells  it,  having  no  claim  to  it  himself,  and  not  being 
claimed  by  any  other  person,  is  estopped  from  setting  up  a  claim  adverse 
to  the  estate,  and  is  liable  to  the  estate  for  the  property  thus  sold. 

Appeal  from  the  Probate  Court  of  Marengo. 

In  the  matter  of  the  final  settlement  of  Charles  Irby,  as 
administrator  de  bonis  non  of  the  estate  of  James  M.  Rem- 
bert,  deceased.  James  P.  Rembert  was  the  son  and  ad- 
ministrator in  chief  of  James  M.  Rembert,  who  died  intes- 
tate. Irby  was  the  successor  of  said  James  P.,  and  the 
first  administrator  de  bonis  non  of  said  James  M.,  and  was 
at  the  same  time  administrator  in  chief  of  the  said  James 
P.,  and  during  that  time  made  a  fiual  settlement  with  the 
court,  of  the  said  administration  in  chief  of  the  said  James  P. 
On  ihat  final  settlement,  the  estate  of  the  said  James  P., 
administrator  in  chief  as  aforesaid,  was  charged  with  the 
proceeds  of  115  (80  and  35)  bales  of  cotton,  of  the  estate 
of  said  James  M.  This  final  settlement  occurred  12th 
December,  1864.  Afterwards,  and  on  the  6th  February, 
1866,  Irby  resigned  his  said  administration  upon  the  estate 
of  James  M.  Rembert,  and  Frank  N.  Kitchell,  the  appellee, 
became  his  successor,  as  second  administrator  de  bonis  non 
of  said  James  M.  In  December,  1865,  Irby  filed  his  ac- 
count for  final  settlement  of  his  said  administration,  so 
resigned  by  him,  and  on  the  2d  Monday  in  June,  1867,  the 
final  decree  was  made  as  to  the  final  settlement  of  said 
administration  of  Irby,  on  his  said  application,  resulting 
in  charging  Irby  with  a  specified  quantity  of  bacon  at  24 
cents  per  pound,  and  with  75  bales  of  cotton,  averaging 
612  pounds  each,  at  27.^  cents  per  pound.  From  this 
decree  Irby  appealed.  The  other  facts  of  the  case  neces- 
sary to  a  correct  understanding  of  the  questions  of  law 
decided,  will  sufficiently  appear  from  the  opinion  of  the 
Chief  Justice. 
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WooLF  and  Rice,  for  appellant. 
Watts  &  Troy,  contra. 

A.  J.  WALKER,  C.  J.— 1.  If  the comraissioner'scertifi- 
cate  to  the  deposition  of  A.  B.  Jones  was  defective,  there 
was  no  error  in  the  overruling  the  objections  when^made 
for  the  first  time  on  the  trial. — Revised  Code,  §  2728 
(2328) ;  McGiU  v.  31one(te,  37  Ala.  49. 

2.  The  court  charged  the  appellant  with  the  '  highest 
value  of  the  bacon  taken  by  him.  This  the  law,  under  the 
circumstances  proved,  authorized.  It  did  not  in  such  a 
case  as  this,  limit  the  court  to  the  value  at  the  time  of  the 
conversion. — Hudson  v.  Helmes,  23  Ala.  585.  The  appellant, 
upon  the  evidence,  was  guilty  of  a  tortious  conversion  to 
his  personal  use  and  advantage  of  the  property  of  an  estate 
entrusted  to  his  care  as  an  administrator. 

3.  The  court  of  probate  charged  the  appellant  with  the 
value  of  seventy-five  bales  of  cotton  sold  by  him.  It  ex- 
cluded evidence  as  illegal,  which  was  offered  by  the  appel- 
lant, for  the  purpose  of  relieving  himself  from  liability  to 
this  charge.  The  evidence  thus  excluded  is  set  out  in  the 
bill  of  exceptions,  and  we  know  what  it  is.  We  shall  con- 
sider this  case  as  if  this  evidence  had  been  admitted  in  the 
court  below,  and  if  we  attain  the  conclusion,  that  the  decree 
of  the  probate  judge  was  not  only  correct  upon  the  evi- 
dence, but  would  have  been  correct  if  the  evidence  rejected 
had  been  received,  it  will  be  obvious  that  no  injury  has 
resulted  from  the  exclusion  of  such  evidence,  even  though 
it  may  have  been  erroneous. 

Treating  the  excluded  evidence  as  before  us  for  consid- 
eration, the  facts  upon  which  the  imputation  of  error  is 
predicated,  are,  that  J.  P.  Remberfc  was  the  first  adminis- 
trator of  J.  M.  Rembert,  deceased;  that  the  administration 
of  J.  P.  Rembert  terminated  in  consequence  of  his  death 
in  1864,  and  Dr.  Irby,  (the  appellant,)  was  then  appointed 
administrator  de  bonis  non  ;  that  Dr.  Irby,  also,  becarbe  the 
administrator  of  the  estate  of  J.  P.  Rembert ;  that  being 
such  administrator,  he  settled  in  the  probate  court  the 
accounts  of  J.  P.  Rembert,  as  the  administrator  of  J.  M. 
Rembert ;  that  in  the  account  filed  by  Irby  for  the  settle- 
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ment  of  the  administration  of  J.  P.  Rembert,  he  credited 
his  intestate  with  80  bales  of  cotton,  alleged  to  have  been 
transferred  to  the  Confederate  government  in  March,  1864, 
for  bonds  of  that  government ;  that  the  account  so  filed 
was  allowed  ;  that  the  eighty  bales  of  cotton  above  named, 
was  the  cotton,  a  part  of  which  composed  the  seventy-five 
bales  for  which  Irby,  the  administrator,  is  charged  ;  that 
Irby,  upon  becoming  administrator  de  bonis  non  of  the 
estate  of  J.  M.  Eembert,  deceased,  found  the  cotton  under 
a  shelter  upon  the  estate ;  that  J.  P.  Eembert,  who  had 
made  the  contract  with  the  Confederate  government,  in 
that  contract  agreed  to  keep  the  same  on  the  plantation, 
and  deliver  it  on  the  order  of  the  Secretary  of  the  Treasury 
of  the  Confederate  government ;  that  Irby,  the  adminis- 
trator de  bonis  non,  in  1865,  after  the  Confederate  govern- 
ment expired,  by  virtue  of  his  authority  as  the  administra- 
tor of  the  estate  of  J.  M.  Eembert,  took  possession  of  the 
cotton,  and  through  the  agency  of  a  distributee  of  the 
estate,  and  with  the  wagon  and  teams  of  the  estate  and  of 
the  husband  of  one  of  the  distributees,  hauled  the  cotton 
to  a  steamboat  landing,  and  that  Irby  sold  the  cotton  so 
hauled. 

It  is  not  pretended  that  Irby  had  any  right  to  the  cotton, 
or  that  any  person  in  the  world  denied  that  it  belonged  to 
the  estate  of  which  he  was  administrator.  The  argument 
upon  which  his  claim  to  retain  the  benefit  of  his  sale  of 
the  cotton  is  predicated,  is  that  by  the  contract  between  J. 
P.  Eembert,  his  predecessor  in  the  administration,  and  the 
Confederate  government,  the  cotton  was  sold,  and  ceased 
to  be  the  property  of  the  estate,  and  that  therefore  he  is 
not  accountable  to  the  estate  for  the  value  of  the  cotton 
which  he  has  converted.  It  is  insisted,  upon  several  reasons, 
on  the  other  hand,  that  there  was  no  complete  sale  ;  that  at 
most,  it  was  an  exchange  of  chattels,  and  that  the  transac- 
tion, whether  a  sale  or  not,  was  illegal  and  void.  It  will 
not  affect  the  result  of  this  case  to  concede  to  Irby,  that 
there  was  a  valid  sale  by  J.  P.  Eembert  of  the  cotton  to 
the  Confederate  government,  and  we  proceed  with  the  con- 
sideration of  the  case  upon  that  concession,  without  affirm- 
ing its  correctness. 
28 
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The  question  to  be  decided  is,  whether  an  administra- 
tor, who  finds  property  among  the  assets  of  the  estate,  takes 
possession  of  it  as  the  property  of  the  estate,  and  sells  it, 
having  no  claim  to  it  himself,  and  the  same  not  being  claimed 
by  any  other  person,  can  relieve  himself  from  liability  to 
the  estate  by  setting  up  a  claim  adverse  to  the  estate.  We 
decide  that  he  is  estopped  from  setting  up  such  adverse 
title. 

The  doctrine  upon  which  our  conclusion  rests  is,  that  a 
tnastee,  who  receives  property  as  assets  of  the  trust,  can- 
not resist  his  liability  on  the  ground  of  an  adverse  title, 
which  has  never  been  asserted  against  him.  The  cases  of 
Pettifs  Adrrir  v.  Pettit's  Dutrihutees,  32  Ala.  288  ;  Ashurst  v. 
Ashurst,  13  Ala.  781 ;  and  of  Smith  v.  Wiley,  22  Ala.  396 ; 
and  Smith  v.  Smith,  13  Ala.  329,  are  not  at  all  opposed  to 
our  conclusion.  The  former  two  cases  relate  to  the  pro- 
ceeds of  void  sales  of  lands.  Lands  are  not  assets  in  the 
hands  of  the  representatives  of  estates.  It  is  only  the 
rents  or  proceeds  of  sales  that  are  assets.  If  the  sales 
are  void,  it  is  as  if  they  had  not  been  made,  and  the  pro- 
ceeds of  such  sales  cannot  be  assets.  In  the  latter  two 
cases,  it  was  decided  that  the  rents  of  land  in  another 
State,  received  by  an  administrator  or  guardian,  are  not 
assets.  It  is  obvious  these  cases  have  no  beaiing  on  the 
question,  whether  an  administrator  receiving  property  as 
assets  of  an  estate,  and  which  is  of  such  character  as  to 
be  assets,  can  afterwards  avoid  acoountability  on  the 
ground  of  an  unasserted  title  in  some  third  party. 

Our  position,  that  he  is  estopped  from  doing  so,  is  well 
sustained  by  authorities. — Miller  v.  Jones,  26  Ala.  247  ; 
Manigault  v.  Deas,  1  Bailey's  Eq.  E.  (S.  C.)  283-289 ; 
White  V.  Sioain,  3  Pick.  365  ;  Phillips  v.  Rogers,  12  Met- 
calf,  405  ;  Colhurn  v.  Broughton,  9  Ala.  351 ;  Henderson  v. 
Segars,  28  Ala.  352 ;  Crutchjield  v.  Haynes,  14  Ala.  49 ; 
Godwin  V.  Young,  22  Ala.  553  ;  Van  Horn  v.  Fonda,  5  Johns. 
Ch.  388,  409  ;  Kellogg  v.  IVood,  4  Paige,  578  ;  Harrison  v. 
Mock,  10  Ala.  185  ;  Lee  v.  Fox,  6  Dana,  171-176  ;  McLane 
V.  Sjyence,  6  Ala.  894 ;  Wiswall  v.  Stewart,  32  Ala.  433  ; 
Duncan  v.  Bryan,  11  Ga.  63 ;  Hill  on  Trustees,  m.  pp.  535 
n.,  643  n. ;  Lewin  on  Trusts,  m.  p.  325,  t.  p.  301,  n.  m. 
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It  may  be  that  a  trustee  would  not  be  estopped  from  set- 
ting up  his  own  title  by  the  acceptance  of  a  trust  in  ignorance 
of  it,  or  through  mistake,  when  he  had  done  no  act  which 
it  would  be  prejudicial  to  the  beneficiaries  for  him  to  gain- 
say.— Mc  Williams  v.  Eamsey,  23  Ala.  813.  So,  also,  it  may 
be,  that  a  trustee  notified  of  an  adverse  claim  would  not 
be  required  to  surrender  the  assets  until  that  claim  was 
settled. — Lewin  on  Trusts,  supra.  These  principles  do  not 
touch  the  point  of  this  case.  The  administrator  does  not 
pretend  to  have  had  any  right  to  the  cotton,  or  that  any 
body  else  is  claiming  it.  There  ib  presented  an  open  and 
undisguised  attempt  by  a  trustee  to  avail  himself  of  his 
trust  to  make  a  personal  profit  out  of  an  imputed  defect  in 
the  title  to  the  property  which  has  come  to  his  hands  as 
trustee,  and  to  make  himself  the  beneficiary  of  a  claim 
adverse  to  the  trust.  It  is  to  the  credit  of  the  law  that  it 
does  not  tolerate  such  a  thing.  The  authorities  we  cite 
above  are  conclusive  upon  the  point,  and  show  how  per- 
fectly the  law  harmonizes  with  good  faith  and  good  morals. 

There  is  some  confusion  and  doubt  in  the  evidence,  as  to 
the  number  and  weight  of  the  bales  of  cotton.  We  have 
examined  the  subject  as  well  as  the  testimony  before  us 
enables  us  to  do,  and  we  are  not  able  to  afiirm  that  the 
court  has  erred  in  fixing  the  number  of  bales  and  weight 
to  the  prejudice  of  the  appellant.  The  appellant,  if  he 
had  acted  faithfully  and  carefully,  as  the  law  required  him 
to  do,  would  have  been  able  to  have  removed  all  obscurity 
and  confusion  on  this  subject.  He  has  not  done  so.  The 
law  in  reference  to  this  subject  would  justify  the  applica- 
tion to  him  of  the  maxim  "o7nnia  presumunfur  contra  spolia- 
torem." — Broom's  Legal  Maxims,  t.  p.  576 — m.  p.  725. 
Indulging  the  presumptions  which  this  maxim  authoiizes, 
there  can  be  no  doubt  that  the  decree  of  the  court  below 
was  as  favorable  to  the  appellant  as  it  ought  to  have  been. 

Affirmed. 

Judge,  J.,  not  sitting. 

BYRD,  J. — I  concur  in  the  conclusion  attained  by  the 
chief  justice,  but  not  upon  the  reasons  assigned  by  him  as 
to  the  pointi^  hereinafter  noticed.    Whether  Doctor  Irby 
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took  the  bacon  under  a  mistake  of  his  duty — and  I  am  dis- 
posed to  make  the  most  charitable  presumption — or  took 
it  tortiously,  and  with  a  knowledge  that  he  was  doing 
wrong,  he  is  liable,  in  my  opinion,  to  the  extent,  that  the 
court  below  held  him  responsible  under  the  evidence. 

And  so,  also,  as  to  the  cotton  with  which  he  was  charged. 
In  my  judgment,  the  acts  of  the  legislature  did  not  author- 
ize an  administrator  io  exchange  cotton  for  Confederate 
bonds,  and  therefore  no  title  passed  to  the  Confederate 
States  by  the  contract  shown  by  the  evidence  of  F.  W. 
Siddons. 

Hence,  when  Doctor  Irby  was  appointed  administrator 
de  bonis  non,  it  was  his  duty  to  take  possession  of  the  cot- 
ton, and  as  he  did  so,  and  sold  it,  he  is  liable  for  the  pro- 
ceeds of  sale.  It  is  true  that  Doctor  Irby,  as  administrator 
of  the  administrator  in  chief,  settled  the  administration  of 
the  latter  upon  the  estate  of  Jas.  M.  Eembert,  deceased, 
and  in  such  settlement  accounted  for  the  Confederate  bonds 
as  so  much  cash.  But  he  could  not  in  that  way  discharge 
his  own  liability /or  tJie  proceeds  of  the  cotton  sold  by  him. 
The  evidence  as  to  the  number  of  the  bales  is  somewhat 
conflicting,  but  under  the  rule  laid  down  in  Kirkseys  Dis- 
tributees V.  Kirhseys  AdmW,  in  MS.  at  present  term,  as  to 
the  ruling  of  the  probate  court  upon  evidence  where  the 
witnesses  conflict,  I  am  satisfied  to  let  the  ruling  of  the 
judge  of  probate  stand.  In  my  opinion,  it  is  a  grave  ques- 
tion, whether  the  contract,  as  proven  by  the  witness,  F.  W. 
Siddons,  Esq.,  shows  such  a  sale  of  any  specific  cotton  as 
to  pass  the  title  to  the  purchaser. — Brownings  v.  Hamilton, 
vse,  &c.,  at  present  term.  And  if  the  contract  was  not  an 
executed  one,  my  opinion  is  that  Confederate  bonds  is  not 
such  a  consideration  as  will  support  an  executory  contract 
of  sale.  The  statute  does  not  authorize  such  a  contract 
by  an  administrator  as  is  shown  by  the  evidence  of  the 
witness,  with  whom  it  was  made. 
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CHAMBEES  vs.  WALKEE  et  al. 

[ASStTMPSIT— JUDGMENT  ENTBT,] 

1.  When  no  plea  is  filed,  court  wUlpreaumethat  caitse  was  tried  ongeneral  issue. 
"Where  a  cause  is  tried  in  the  court  below,  the  foundation  of  the  action  being 

a  promissory  note,  and  it  is  not  shown  by  the  record,  that  any  plea  was 
filed,  the  appellate  court  will  presume  the  cause  was  tried  on  the  general 
issue. 

2.  Verdict  of  jury ;  what  regarded  as  superfluous. — There  is  no  difference  in 
legal  effect,  between  a  verdict  assessing  the  plaintiff's  damages  at  a 
given  number  of  dollars,  "in  gold,"  and  a  verdict,  which  assesses  his 
damages  at  a  given  number  of  doUars,  without  the  words  "in  gold," 
and  if  these  words  are  inserted  in  a  verdict,  they  are  superfluous,  and 
in  making  up  the  judgment  entry,  need  not  be  regarded. 

d.  Judgment;  satisfaction  of. — Where  there  is  a  judgment  entry,  that  the 
plaintiff  recover  of  the  defendant  the  amount  assessed  by  the  jury,  in 
money,  the  plaintiff  has  a  right  to  satisfaction  of  the  ijudgment,  in 
whatever  currency  may  be  a  legal  tender;  and  the  defendant  has  the 
right  to  satisfy  the  judgment  by  a  payment  in  like  currency. 

Appeal  from  tbe  Circuit  Court  of  Perrj. 
Tried  before  the  Hon.  John  Mooee. 

The  facts  of  this  case  are  suflBicieiitly  stated  in  the  opin- 
ion of  the  court. 

Bice,  Semple  &  Goldthwaite,  for  appellant. 

JUDGE,  J. — The  foundation  of  the  action  in  the  present 
case  is  a  promissory  note,  which  is  declared  on  in  the  usual 
form.  It  is  not  shown  by  the  record  that  any  plea  was 
filed  by  the  defendants,  and  we  must  presume  that  the 
cause  was  tried  on  the  general  issue. 

The  bill  of  exceptions  recites  that  the  jury  rendered  a 
verdict  in  these  words  :  "  We,  the  jury,  find  for  the  plain- 
tiff, and  assess  the  damages  at  $718  ID,  in  gold."  We  are 
further  informed  by  the  bill  of  exceptions,  that  after  the 
verdict  had  been  rendered,  the  clerk  entered  upon  the 
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minutes  of  the  court  a  judgment,  in  accordance  with  the 
verdict  of  the  jury,  "  that  the  plaintiff  have  and  recover 
of  the  Said  defendants  the  said  sum  of  seven  hundred  and 
eighteen  dollars  and  nineteen  cents  in  gold;"  that  there- 
•after,  "  the  court,  upon  the  motion  of  the  defendant's  at- 
torney, and  without  notice  to  the  plaintiff  or  his  attorney, 
and  without  the  knowledge  or  consent  of  plaintiff,  ordered 
and  directed  the  clerk  to  strike  out,  and  that  he  did  strike 
out,  of  the  minute  entry  of  the  judgment,  the  words  "  in 
gold"  to  which  action  of  the  court, the  plaintiff  excepted. 

A  verdict  must  always  be  responsive  to  the  issue,  and  so 
expressed  as  to  show  that  the  jury  decided  the  question 
submitted  to  them  ;  and  "  courts  will  always  so  mould  and 
construe  a  verdict  as  to  make  it  legal,  if  possible,  and  will 
never  give  to  it  the  opposite  construction,  unless  forced  by 
the  terms  in  which  it  is  expressed."- -Toidmin  v.  Lesesne  & 
Edmonson,  2  Ala.  359,  and  cases  there  cited.  See,  also, 
the  case  of  Moody  v.  Keener,  7  Port.  218,  in  which  is  cited 
with  approbation  this  rule  :  "  That  though  the  verdict  may 
not  conclude  formally  and  punctually  in  the  ivords  of  the 
issue,  yet,  if  the  point  in  issue  can  be  concluded  out  of  the 
finding,  the  court  shall  work  the  verdict  into  form,  and 
make  it  serve." — (Hobart,  54.) 

Now,  the  verdict,  in  the  present  case,  was  responsive  to 
the  issue,  and  conclusive  of  the  whole  of  that  which  was 
involved  in  it;  and  the  addition  of  the  words  "tw  gold" 
to  the  number  of  dollars  assessed  as  the  damages  of  the 
plaintiff,  was  matter  merely  superfluous,  and  did  not  affect 
the  validity  of  the  verdict. — {Cavene  v.  McMicliael,  8  Serg. 
&  Eaw.  441.)  .   • 

The  words  "in  gold  "  were  superfluous,  because  there  is 
no  difference,  in  legal  effect,  between  a  verdict  assessing  the 
plaintiff's  damages  at  a  given  number  of  dollars,  in 
gold,  and  a  verdict  assessing  the  plaintifl's  damages 
at  a  given  number  of  dollars,  without  the  addition  of 
the  words  "  in  gold."  In  either  case,  the  proper  judg- 
ment entry  could  only  be  that  the  plaintiff  recover  the 
amount  assessed  in  money,  and  he  would  have  the  right 
to  a  satisfaction  of  the  judgment  in  whatever  currency 
might  be  a  legal  tender ;  and  the  defendant  would  have 
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the  right  to  satisfy  the  judgment  by  a  payment  in  like 
currency. 

We  can  not  consider  the  question  as  to  whether  the  plain- 
tiff's damages,  having  been  assessed  in  gold,  were,  for 
that  reason,  assessed  at  a  smaller  amount  than  they  would 
otherwise  have  been.  No  question  was  raised  in  the  court 
below,  as  to  the  proper  rule  of  damages  in  the  case,  and 
the  correctness  of  the  amount  of  the  verdict  can  not  be 
enquired  into  on  appeal. — {McKenzie  &  Currie  v.  McCall,  5 
Ala.  516;  Moore  v.  Bradford,  3  Ala.  550.) 

There  was  no  error  in  the  ruling  of  the  court  below  ex- 
cepted to,  and  the  judgment  is  consequently  affirmed. 


KITCHELL,  Administeator  de  bonis  non,  vs.  IRBY. 

[PBOBATE   COUET — CONFIRMATION    OF    SALE    OF   LAND.] 

1  Sale  of  lands  by  order  of  court,  and  confirmation ;  parties  to  an  appeal 
from. — An  administrator-,  under  order  of  court,  sold  lands  of  the  estate 
for  distribution,  and  after  resigning  his  trust,  filed  a  report  of  the  sale, 
and  petitioned  the  court  for  confirmation  of  the  sale ;  the  purchaser  was 
made  a  party  to  this  proceeding,  and  also  petitioned  the  court  to  con- 
firm his  purchase,  and  direct  the  administrator  who  succeeded  in  the 
administration,  to  convey  to  him;  the  latter  administrator  appeared 
and  contested  both  petitions;  the  court  confirmed  the  sale,  and  ordered 
the  latter  administrator  to  convey,  and  he  appealed,— Aeid,  that  this  ad- 
ministrator had  such  an  interest  in  the  lands  of  the  estate  as  entitled 
him  to  an  appeal,  and  that  the  purchaser  was  an  indispensable  party  to 
the  appeal. 

2.  Same;  same. — The  heirs  of  the  estate  having  been  made  parties  to  the 
application  for  the  order  of  sale  of  the  lands,  were  parties  to  the  pro- 
ceeding for  confirmation,  without  any  formal  intervention  or  the  making 
of  them  parties  to  it,  specially  and  separately,  and  were  necessary  par- 
ties to  said  appeal. 

Appeal  from  Probate  Court  of  Marengo. 

In  the  matter  of  the  confirmation  of  the  sale  of  lands  of 
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the  estate  of  James  M.  Rembert,  deceased.     The  facts  will 
sufficiently  appear  from  the  opinion  of  the  court. 

"Wm.  M.  Brooks,  for  appellant. 
Samuel  F.  Rice,  contra. 

A.  J.  WALELER,  C.  J. — Charles  Irby,  the  appellee,  pre- 
ceded Frank  N.  Kitchell,  the  appellant  in  the  administra- 
tion upon  the  estate  of  James  M.  Rembert,  deceased. 
Pending  the  administration  of  Irby,  and  on  the  1st  Febru- 
ary, 1865,  he  sold  land  of  the  estate  of  his  intestate  for 
distribution,  in  pursuance  of  an  order  of  the  probate  court. 

Afterward,  and  on  the  6th  February,  1866,  he  resigned 
his  administration,  and  Kitchell,  the  appellant,  was  ap- 
pointed. On  the  28th  August,  1866,  Irby  having  previously 
resigned  his  administration,  filed  a  report  of  the  sale  in 
the  probate  court.  D.  B.  Jackson  appeared  in  court,  and 
on  his  motion  was  made  a  party  to  the  proceeding  of  Irby 
to  obtain  a  confirmation  of  the  sale,  and  he  petitioned  the 
court  to  confirm  his  purchase,  and  order  Kitchell  to  convey 
to  him.  Kitchell  appeared  and  filed  exceptions  to  Irby's 
petition  for  confirmation,  contested  both  the  petition  of 
Irby  and  of  Jackson,  and  took  a  bill  of  exceptions.  The 
court  confirmed  the  sale,  and  ordered  Kitchell  to  convey. 

Before  the  submission  of  this  case  a  motion  was  made 
to  dismiss  the  appeal,  which  was  restricted  to  the  single 
ground  that  Kitchell,  the  administrator  de  bonis  non,  had 
not  such  an  interest  as  entitled  him  to  appeal.  This  mo- 
tion we  overruled.  We  are  convinced,  upon  further  exami- 
nation, that  in  doing  so  we  are  correct.  The  administrator 
de  bonis  non,  in  this  case,  had  an  interest  in  reference  to 
the  lands  of  the  estate,  in  so  far  that  he  might  rent  them 
out,  or  apply  for  an  order  of  sale.  He  had,  also,  an  inter- 
est in  the  security  and  payment  of  the  purchase- money, 
which  were  subjects  of  inquiry  in  the  proceeding  for  con- 
firmation.— Revised  Code,  §§  2090-2096.  He  was  made  a 
party  in  the  court  below,  and  a  peremptory  order  was 
made  that  he  convey  to  the  purchaser.  Taking  all  these 
considerations  into  view,  we  are  fully  convinced  that  it  was 
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competent  for  the  administrator  de  bonis  non,  Kitchell,  to 
appeal. 

The  only  parties  to  the  appeal  are  Kitchell,  the  adminis- 
trator de  bonis  non,  the  appellant,  and  Irby,  the  petitioner 
for  confirmation,  appellee.  The  purchaser,  Jackson,  was 
very  properly  permitted  to  become  a  party  in  the  court 
below.  He  is  an  indispensable  party  to  the  appeal. — De- 
laplaine  v.  Laivrence,  10  Paige,  602  ;  England  v.  Mc- 
Laughlin, 35  Ala.  590. 

The  heirs  of  the  estate  were  made  parties  to  the  appli- 
cation for  the  order  of  sale.  In  thus  saying  that  the  heirs 
were  made  parties,  we  do  not  mean  to  decide,  that  they 
were  all  brought  in  a  proper  manner  before  the  court. 
That  point  must  be  determined  upon  hearing  the  assign- 
ment of  errors. 

The  proceeding  for  confirmation  was  a  continuance  of 
the  proceeding  commenced  by  the  petition  for  the  order  of 
sale. —  Wallace  v.  Hall,  19  Ala.  371 ;  Lightfoot  v.  Lewis,  1 
Ala.  475.  The  heirs  having  been  made  parties  to  the  ap- 
plication for  an  order  of  sale,  were  parties  to  the  proceed- 
ing for  confirmation  without  any  formal  intervention,  or 
making  of  them  parties  specially  and  separately  to  it.  In 
England  v.  McLaughlin,  supra,  it  was  remarked,  that  the 
heirs  or  devisees  might  "  become  "  parties  to  the  confirma- 
tion. That  remark  sufficed  for  that  case.  The  question 
whether  they  were  not  parties  without  a  formal  order  was 
not  presented  or  considered.  It  is  only  by  regarding  the 
application  for  confirmation  as  a  continuance  of  the  pro- 
ceeding commenced  by  the  application  for  sale,  that  errors 
in  the  order  of  sale,  and  in  the  order  of  confirmation,  can 
be  assigned  in  the  same  appeal. 

The  appeal  must  be  dismissed  at  the  next  term  of  tbis 
court,  because  the  purchaser  and  heirs  are  not  parties  to 
the  appeal,  unless  the  appellant  at  that  time  so  amends 
the  appeal  as  to  supply  the  defect. 
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WALTHALL,  by  next  feiend,  vs.  WALTHALL,  Guardian. 
TURPIN  AND  WIFE  vs.  SAME. 

[final   settlement — GUAIIDIAN.] 

1.  Parties  and  persons  interested,  competent  to  testify. — The  Act  of  Feb- 
ruary 14th,  1867,  Revised  Code,  $  2704.  (23020,)  allowing  a  party  or  per- 
son interested  to  testify,  held  to  be  valid,  and  not  violative  of  any  con- 
stitutional provision. 

2.  Confederate  treasury  notes;  guardian — settlement. — Confederate  treasury 
notes  received,  bona  fide,  by  a  guardian,  in  behalf  of  his  ward,  and 
funded  in  Confederate  bonds,  allowed  as  a  credit  to  the  guardian,  on 
final  settlement. 

Appeal  from  Greene  Probate  Court. 

These  two  cases  depend  upon  a  state  of  fapts  entirely 
similar,  and  were  heard  at  the  same  time,  so  that  a  state- 
ment of  the  facts  of  one  cause,  only,  is  given. 

This  was  a  proceeding  for  final  settlement  of  his  guard- 
ianship, between  L.  N.  Walthall,  guardian  of  Thomas  A. 
Walthall,  and  his  said  ward,  before  the  probate  court  of 
Greene  county.  In  the  course  of  the  trial,  Thomas  M. 
Walthall,  who  was  one  of  the  sureties  on  the  bond  given 
by  said  L.  N.  Walthall,  as  guardian,  was  offered  as  a  wit- 
ness by  the  guardian,  and  the  guardian  himself  also  testi- 
fied as  a  witness  for  himself  in  the  case.  The  counsel  for 
the  ward  objected  to  each,  and  both  of  these,  as  witnesses, 
on  the  ground  of  competency,  but  the  court  overruled  the 
objection,  and  they  were  each  and  both  allowed  to  testify 
in  the  case,  and  the  ward  by  his  counsel  excepted,  in  each 
instance. 

It  was  also  shown  in  the  progress  of  the  trial,  that  the 
guardian  had  received  bona  fide,  in  behalf  of  his  ward  and 
for  money  due  to  the  ward.  Confederate  treasury  notes, 
and  that  said  Confederate  treasury  notes  had  duly  been 
funded  on  behalf  of  the  ward  in  Confederate  States  bonds. 
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The  amount  so  received  and  funded  was  objected  to  by  the 
counsel  for  the  ward  as  a  credit  in  behalf  of  the  guardian, 
but  his  objection  was  overruled,  and  the  credit  allowed, 
and  the  counsel  for  the  ward  excepted. 

A  decree  of  final  settlement  was  rendered  by  the  pro- 
bate court  on  this  basis,  from  which  the  ward,  by  Thomas 
C.  Clark,  as  next  friend,  appealed,  and  assigns  for  error 
said  decree,  and  the  exceptions  taken  as  aforesaid. 

J.  B.  Glaek,  for  appellant. 

BYRD,  J. — 1.  The  objections  to  the  competency  of 
Thomas  M.  Walthall  and  the  guardian  as  witnesses,  were 
correctly  overruled.  Under  the  act  approved,  Feb.  14th, 
1867,  (Pamph.  Acts,  p.  435,)  they  were  competent  to  testify 
at  the  trial.  In  this  case,  though  the  witness  and  guardian 
were  incompetent  to  testify  about  the  transactions  men- 
tioned in  their  evidence  prior  to  the  act  of  1867,  yet  it  is 
no  violation  of  any  legal  or  constitutional  right  of  the  ap- 
pellants for  the  legislature  to  remove  the  disability  then 
existing  ;  such  an  act  is  not  an  ex  post  facto  law.  It  ope- 
rates only  as  a  removal  of  a  present  disability,  and  does  not 
affect  any  vested  right  of  appellants  or  impair  the  obliga- 
tion of  any  contract.  It  has  been  decided  that  a  law  is  ex 
post  facto  which  authorizes  less  evidence  to  convict  on  a 
criminal  prosecution,  than  was  required  by  law  at  the  time 
of  the  commission  of  the  offense.  But  I  know  of  no  de- 
cision, or  principle  of  law,  which  would  exclude  a  witness 
from  testifying,  even  in  a  criminal  case,  because  he  was  in- 
competent from  some  disability  existing  at  the  commission 
of  the  offense,  but  which,  before  the  trial,  has  been  removed 
by  law  or  by  a  pardon. 

2.  The  other  questions  raised  by  the  bill  of  exceptions 
have  been  adjudicated  by  this  court  in  conformity  to  the 
rulings  of  the  probate  court ;  and  the  rulings  of  that 
court  on  the  objections  taken  by  appellants  to  the  Con- 
federate notes  and  bonds  received  by  the  appellee,  and 
to  the  extent  that  he  is  credited  therewith  in  his  ac- 
count,   must  be   affirmed  on   the   authority  of  the  cases 
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of  Watson  and  Wife  v.  Stone,  and  Dockery  v.  McBoivell, 
Adrn'r,  in  manuscript.. 

I  do  not  concur  in  the  doctrine  of  those  cases,  and  my 
views  are  given  at  length  in  dissenting  opinions  in  the 
cases  of  Dockery  v.  3IcDoioeU,  supra,  and  of  ScheiUe  v. 
Baclio,  in  manuscript. 

Affirmed. 


CABTEK  vs.  WAUGH  and  WIFE,  et  ai^. 

[PBOBATE   COUET — SALK   OF  LANDS.] 

1.  Probate  coitrt ;  order  for  sale  of  lands. — Where  the  petition  to  the  pro- 
bate court,  for  a  sale  of  lands,  and  the  action  of  the  court  thereupon,  is 
BuflScient  to  give  it  jurisdiction,  the  order  of  sale  will  not  be  set  aside 
as  void,  because  errors  or  irregularities  may  have  intervened. — Satcher 
V.  Satcher  8  AdirVr,  41  Ala.  26,  afl6rmed. 

2.  Purchaser ;  practice. — As  to  the  right  of  a  purchaser  to  proceed,  by- 
petition,  to  set  aside  an  order  of  the  probate  court  for  the  sale  of  lands 
under  which  he  became  a  purchaser.    Q«ere .'' 

Appeal  from  the  Probate  Court  of  Montgomery  county. 

This  was  a  petition,  by  John  C.  Carter,  to  the  probate 
court  of  Montgomery  county,  praying  the  court  to  set  aside 
and  declare  void  a  decree  or  order  of  said  court,  previously 
made,  for  the  sale  of  the  lands  belonging  to  the  estate  of 
John  Beasley,  deceased,  on  the  petition  of  Frances  C. 
Beasley,  widow  and  administratrix  of  said  John  Beasley, 
deceased,  who  afterwards  intermarried  with  James  L. 
Waugh.  The  petition  of  the  said  administratrix  for  the 
sale  of  the  lands,  is  as  follows  : 

"  The  State  of  Alabama,  Montgomery  County. 
To  the  Honorable  Probate  Court  of  said  county : 
The  undersigned,  administratrix  of  the  estate  of  John 
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Beasley,  deceased,  late  of  said  county,  respectfully  alleges, 
that  her  intestate  died,  seized  and  possessed  of  the  follow- 
ing described  lands,  lying,  and  being  situate  in  said  county, 
in  said  State,  to- wit"  :  (here  follows  a  particular  description 
of  the  lands,  which  concludes  thus :)  "the  whole  tract 
containing  six  hundred  and  twenty-nine  acres,  more  or  less." 
She  further  says,  that  the  following  named  persons  (they 
and  they  alone)  are  the  heirs  and  distributees  of  said  de- 
ceased, viz  :  "Caroline  F.  Beasley,  widow,  of  full  age  ;  Fan- 
nie Beaslej,  Mary  Beasley,  Margaret  Beasley,  and  Flor- 
ence Beasley,  who  are  minors,  under  the  age  of  twenty- 
one  years,  and  all  of  whom  reside  in  this  county."  She 
further  alleges,  "that  a  fair,  beneficial,  and  equitable  divis- 
ion of  said  lands  among  the  distributees  cannot  be  made 
without  a  sale  thereof ;  she,  therefore,  asks  your  honor  to 
grant,  and  make  an  order,  authorizing,  and  empowering 
her  to  sell  said  lands  for  said  purposes. 

All  of  which  is  respectfully  submitted. 

(Signed,)  Feances  C.  Beasley, 

Administratrix." 

It  does  not  appear  that  this  petition  was  sworn  to,  or 
otherwise  verified  by  affidavit. 

The  order  of  the  probate  court  in  the  case  is  as  follows  : 

"NOVEMBEE    17,   1865. 

The  cause  of  the  petition  of  Frances  C.  Beasley,  admin- 
istratrix of  the  estate  of  John  Beasley,  deceased,  for  the 
sale  of  the  real  estate  of  said  deceased,  herein  described, 
coming  on  for  a  hearing,  and  the  court  being  satisfied,  by 
proof,  that  notice  of  the  filing  of  petition  has  been  served 
on  the  heirs  at  law  of  said  deceased,  mentioned  and  named 
in  the  petition  aforesaid,  more  than  ten  days  since,  notify- 
ing them  of  the  time  and  place  for  the  hearing  of  this 
petition  ;  and  John  A.  Campbell,  guardian  ad  litem  for  all 
the  minors  named  in  said  petition,  coming  into  open  court , 
denies,  in  writing,  all  the  allegations  contained  in  the  peti- 
tion, and  insists  that  strict  proof  be  made  of  the  same  ; 
and  the  administratrix,  having  heretofore  filed  in  this  court, 
on  the  17th  October,  1865,  interrogatories  to  be  propounded 
to  James  L.  Waugh  and  Thomas  J.  Bowlen,  in  said  cause, 
and  the  testimony  of  the  said  witnesses  regularly  taken 
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and  returned  by  the  commissioner,  D.  P.  Lumpkin,  here- 
tofore appointed  by  this  court,  having  been  reported  to  the 
court,  which  is  ordered  to  be  opened,  and  filed  among  the 
papers  of  this  cause." 

"And  the  court  having  read  the  evidence  of  the  witnesses 
aforesaid  submitted,  is  satisfied  from  said  evidence  of  the 
witnesses  aforesaid,  that  a  sale  of  the  lands  described  in 
the  petition  is  necessary,  in  order  to  make  an  equitable 
division  among  the  heirs  of  said  deceased." 

"It  is  therefore  considered,  adjudged  and  decreed  by  the 
court,"  (fee.  Here  follows  the  formal  decree  for  the  sale  of 
the  lands,  prescribing  notice  of  the  time  and  place  of  sale, 
and  the  terms  upon  which  the  lands  would  be  sold. 

Interrogatories  propounded  to  James  L.  Waugh  and 
Thomas  J.  Rowlen,  and  answers  to  them,  purporting  to 
have  been  made,  under  oath,  are  found  in  the  record  ;  and 
a  commission  to  David  P.  Lumpkin  to  take  and  certify  the 
deposition  of  said  witnesses ;  but  except  from  what  is 
stated  in  the  entry  aforesaid,  there  is  nothing  in  the  record 
to  show  that  they  were  taken  and  certified  by  the  said  com- 
missioner. 

The  lands  were  sold  to  John  C.  Carter  as  the  highest 
bidder,  and  the  sale  was  reported  to  the  probate  court  and 
by  the  court  confirmed.  Carter  went  into  possession  of 
the  land,  and  upon  maturity  of  the  notes  given  for  the  pur- 
chase-money, he  was  sued  upon  them,  when  he  filed  his  pe- 
tition to  set  the  sale  aside  as  aforesaid.  In  his  petition,  he 
insists  that  the  order  of  sale  is  void,  because— 

1st.  The  petition  for  the  order  of  sale  is  not  verified  or 
sworn  to. 

2d.  That  no  statutory  ground  for  a  sale  is  alleged  in  the 
petition. 

3d.  That  no  citation  was  issued  and  served  on  the  heirs. 

4th.  That  the  guardian  ad  litem  did  not  accept  the  trust 
in  writing. 

5.  That  the  proof  by  deposition  was  not  regularly  or 
validly  taken  and  returned. 

To  the  petition  to  set  aside  the  sale,  the  contestants  de- 
murred.    The  court  sustained  the  demurrer,  and  dismissed 
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the  petition,  and  Carter  thereupon  appealed  and  assigns 
for  error  this  action  of  the  probate  court. 

EicE,  Semple  and  Goldthwaite,  for  appellant. 
Stone,  Clopton  &  Clanton,  contra. 

BYKD,  J. — 1.  The  order  of  sale  is  not  void,  if  Satrher 
V.  Kirkland,  Adm'r,  14  Ala.  26,  is  to  stand  as  authority. 
It  has  been  on  several  occasions  cited  and  re-affirmed,  and 
is  now  again  recognized. 

It  is  true,  that  the  depositions  appear  upon  their  face 
to  have  been  irregularly  and  imperfectly  taken  and  returned 
to  the  court  of  probate,  but  this  does  not  render  the  order 
of  sale  void.  Besides,  the  order  of  sale  judicially  ascer- 
tains every  matter  necessary  to  show  their  regularity  as 
against  an  attack  of  the  kind  made  in  this  case. 

2.  I  do  not  think  the  petition  of  appellant  and  exhibits, 
show  a  case  which  would  have  authorized  the  court  below 
to  set  aside  the  sale  after  it  had  been  confirmed  by  the 
probate  court. 

Hence,  the  demurrer  was  properly  sustained,  and  the 
petition  dismissed. 

We  have  not  thought  it  necessary  to  decide  whether  a 
purchaser  in  such  a  case  as  this,  has  the  right  to  apply  to 
the  probate  court  to  set  aside  a  sale  made  under  it,  after 
the  sale  has  been  confirmed.  We  are  inclined  to  the  opin- 
ion that  he  has  not ;  but  prefer  to  leave  both  questions 
as  they  now  stand,  as  it  is  not  necessary  to  say  more  at 
this  time. 

Affirmed. 
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EASON  vs.  ISBELL. 

[bill  of  exchange — KOTABT.] 

1.  Kniary  is  are  atfetd  of  holder  of  commercial  paper  ;  son  may  act  for  his 
father  in,  notarial  capacity. — The  relation  which  exists  between  a  notary 
and  the  holder  of  commercial  paper,  with  regard  to  the  protest  thereof, 
and  notice  to  the  drawer  or  endorser,  is  that  of  principal  and  agent  ; 
and  a  son  of  the  holder  of  such  paper,  if  he  be  a  notary,  may  act  as 
agent  of  his  father  in  his  notarial  capacity. 

2.  Jppellant  cotijined  to  objections  made  in  court  ielow. — The  appellant 
must  confine  himself  to  the  specific  grounds  of  objection  to  the  intro- 
duction of  evidence,  stated  by  him  in  the  court  below,  and  will  be  held 
to  have  waived  all  others  than   those  thus  stated  by  him. 

3.  Bill  of  exchange;  holder  must  present  for  payment  at  place  designated. 
The  holder  of  a  bill  of  exchange,  is  only  bound  to  present  the  bill  at  the 
place  designated  for  payment. 

Appeal  from  the  Circuit  Court  of  Talladega. 
Tried  before  Hon.  John  Henderson. 

This  action  was  brought  by  the  appellee  against  the  ap- 
pellant ;  was  commenced  on  the  26th  day  of  April,  1866^ 
and  was  founded  on  a  bill  of  exchange  for  $1,000,  drawn 
by  the  appellant,  on,  and  accepted  by  one  F.  M.  Thomason, 
in  favor  of  and  endorsed  by  Taul  Bradford,  dated  Decem- 
ber 26th,  1860,  at  sixty  days,  payable  at  the  office  of  James 
Isbell,  Talladega,  Alabama.  The  facts,  as  set  out  in  the 
bill  of  exceptions,  are  sufficiently  stated  in  the  opinion  of 
the  court.  The  charge  of  the  court  excepted  to  by  the 
defendant,  was  as  follows  :  "That  under  the  evidence,  the 
plaintiff  was  entitled  to  recover  the  sum  specified  in  the 
face  of  the  bill  of  exchange,  with  five  per  cent,  damages 
on  said  sum,  and  interest  thereon,  at  eight  per  cent,  per 
annum,  from  the  maturity  of  the  bill,  to  date,  and  also  the 
expenses  of  protest." 

John  T.  Heflin,  for  appellant. 
M.  H.  CfiUiKSHANK,  contra. 
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JUDGE,  J. — The  bill  of.  exceptions  states  that,  "to  the 
reading  of  the  bill  of  exchange  and  the  protest  as  evidence 
to  the  jury,  the  defendant  objected  severally,  on  the  ground 
that  Robert  H.  Isbell,  the  notary  public  who  made  the  pro- 
test is  a  son  of  James  Isbell,  the  plaintiff ;  that  the  plain- 
tiff admitted  that  said  Robert  H.  Isbell  is  a  son  of  James 
Isbell,  the  plaintiff ;  and  that  the  defendant  also  objected 
to  said  protest  on  the  ground  that  it  was  otherwise  insuffi- 
cient." 

No  specific  objection  was  made  to  the  introduction  of  the 
evidence,  on  the  ground  of  a  variance  between  the  bill  as 
described  in  the  complaint  and  that  offered  in  evidence 
with  the  protest ;  and  the  appellant  must  be  confined  in 
this  court  to  the  specific  grounds  of  objection  stated  by 
him  in  the  court  below,  and  must  be  held  to  have  waived 
all  other  grounds  of  objection  to  the  introduction  of  the 
evidence. — Creagh  v.  Savage,  9  Ala,.  959 ;  Walker  v.  Blas- 
singame,  17  Ala.  810 ;  King  v.  Pope,  28  Ala.  601 ;  Lesslie  v. 
Sims,  in  manuscript. 

The  grounds  of  objection  taken  in  the  court  below,  are 
untenable.  The  relation  which  exists  between  a  notary 
and  the  holder  of  commercial  paper,  with  regard  to  the 
protest  thereof,  and  notice  to  the  drawer  or  endorsers,  is 
that  of  principal  and  agent. — Parke  v.  Lowrie,  6  Watts  & 
Serg.  507.  And  we  can  conceive  of  no  good  reason  why 
one  who  occupies  the  relation  of  son  to  the  holder 
of  such  paper,  if  he  be  a  notary,  may  not  act  as  the  agent 
of  his  father  in  his  notarial,  as  well  as  in  any  other  law- 
ful capacity. 

The  protest  correctly  described  the  bill  offered  in  evi- 
dence, and  seems  to  have  been  in  all  respects  sufficient. 

The  holder  of  a  bill  of  exchange,  is  only  bound  to  pre- 
sent the  bill  at  the  place  designated  for  payment. — Evans 
V.  St.  John,  9  Porter,  186  ;  Chitty  on  BiUs,  m.  p.  366.  The 
protest  shows  that  such  a  presentment  was  made  in  this 
case. 

The  charge  of  the  court  was  free  from  error. — Code, 
§§  863-1538. 

Judgment  affirmed. 
29 
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SIMPSON  vs.  McDANIEL,  Administkator. 

[suspension  of  state  laws.] 

1.  State  law8  suspended;  when  revived. — The  statutes  enacted,  sabseqnent 
to  the  11th  day  of  January,  1861,  were  not  in  force,  from  the  20th  day 
of  July,  1865  to  the  21st  day  of  September,  1865,  on  which  latter  day 
they,  with  certain  specific  exceptions,  were  revived,  by  the  ordinance 
of  the  21st  September,  1865.— {Jeffreys  vs.  State,  39  Ala.  655.) 

2.  Same;  same. — No  legal  court  could  have  been  held  in  the  county  o^ 
Lawrence,  on  the  first  Monday  of  September,  1865,  as  the  act  of  8th 
February,  1861,  which  required  said  court  to  be  held  at  that  time,  was 
not  of  force;  the  act  of  January,  1860,  which  required  said  court  to  be 
held  on  the  fourth  Monday  of  September,  was  then  of  force .  The  ordi" 
nance  of  21st  September,  1865,  revived  the  former  act  and  repealed  the 
latter. 

Appeal  from  the  Circuit  Court  of  Lawrence. 
Tried  before  the  Hon.  W.  B.  Woods. 

This  action  was  brought  by  the  appellant  against  the 
appellee ;  was  commenced  on  the  12th  day  of  February, 
1866,  and  was  founded  upon  a  promissory  note  made  by 
the  appellee's  intestate,  and  one  Elijah  McDaniel,  who  was 
not  sued.  The  defendant,  amongst  other  things,  pleaded 
that  his  intestate  was  only  a  security  on  the  note,  and  that 
he,  as  his  administrator,  gave  the  plaintiff  notice,  in  writing, 
on  the  17th  day  of  August,  1865,  of  this  fact,  and  further 
notified  him  to  bring  suit  on  said  note  against  the  principal 
therein,  to  the  first  term  to  which  suit  could  be  brought, 
and  that  he,  the  plaintiff,  had  failed  to  do  so.  As  the  bill 
of  exceptions  states,  it  was  "  shown  to  the  court,  that  the 
Hon.  S.  C.  Posey  held  a  term  of  the  circuit  court  for  said 
county,  commencing  on  the  24:th  of  September,  1865,  for 
the  trial  of  criminal  cases ;  said  court  was  held  under  the 
provisions  of  the  act  approved  25th  January,  1860,  (Acts 
of  1859-60,  p.  103.)" 

The  court  gave  the  following  charge  : 

"  That  by  the  proclamation  of  Governor  Parsons,  reor- 
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ganizing  the  State  government,  the  civil  laws  were  put  in 
force,  and  in  contemplation  of  law,  there  was  a  term  of  the 

circuit  court  of  Lawrence  county  on  the Monday  of 

September,  1865,  to  which  suits  could  be  brought,  and 
whether  the  Judge  held  said  court  or  not,  or  whether  he 
held  it  at  the  proper  time  or  not,  still  the  plaintiff  was  not 
excused  from  bringing  his  suit,  as  required  by  the  notice  of 
the  security,  if  he  wished  to  hold  the  security  liable,  and 
the  neglect  to  bring  suit  at  that  term  of  the  court,  releases 
the  security  from  further  liability,  under  §  2647  of  the 
Code." 

To  which  charge  the  plaintiff  excepted. 

R.  O.  Pickett,  for  appellant. 
David  P.  Lewis,  contra. 

BYRD,  J. — In  the  case  of  Jeffreys  et  cd.  v.  The  State,  in 
manuscript,  we  recognized  the  authority  of  Provisional 
Governor  Parsons  as  the  officer  of  the  United  States,  in 
the  then  condition  of  the  State  of  Alabama,  to  put  in  force 
so  much  of  the  statute  law  of  the  State  as  had  been  sus- 
pended by  the  military  occupation  of  the  State  and  the 
military  orders  of  the  commander-in-chief  of  the  United 
States  forces ;  and,  having  by  proclamation  of  the  20th 
July,  1865,  put  in  force  all  such  laws  as  were  in  force  on 
the  11th  day  of  January,  1861,  it  followed  that  the  statutes 
enacted  subsequent  to  the  latter  date  were  not  in  force 
after  the  date  of  the  proclamation,  at  least  until  they  were 
put  in  operation  by  the  ordinance  of  the  convention  of  the 
21st  September,  1865. 

It  results  that  the  act  of  the  8th  of  February,  1861,  was 
suspended  between  the  20th  July,  1865,  and  the  21st  Sep- 
tember of  that  year,  and  hence  no  court  for  the  county  of 
Lawrence  for  the  first  Monday  in  September  of  that  year, 
as  provided  by  that  act,  could  have  been  legally  held  on 
that  day. 

This  court  has  held  that  the  ordinances  of  the  conven- 
tion, not  in  contravention  of  the  constitution  of  the  United 
States,  are  valid  as  legislative  enactments.  Therefore,  the 
ordinance  of  the  21st  September,  1865,  revived  the  act  of 
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the  8th  February,  1861,  and  thereby  repealed  the  act  ap- 
proved 25th  January,  1860,  (Pamphlet  Acts  1859-60,  p. 
103,)  which  required  the  circuit  court  of  Lawrence  county 
to  be  held  on  the  fourth  Monday  of  September,  1865. 
Now  that  Monday  was  subsequent  to  the  adoption  of  the 
ordinance,  and  consequently  the  court  held  at  that  time 
was  without  authority  of  law,  and  the  appellant  was  not 
bound  to  sue  upon  the  note  to  that  term  of  the  court,  and 
having  sued  to  the  first  term  to  which  suit  could  have  been 
brought,  and  to  which  the  law  would  have  made  the  writ 
returnable  if  suit  had  been  brought  the  day  the  notice  was 
given  by  appellee,  the  court  below  erred  in  the  charge 
given.  This  point  is  decisive  of  the  other  points  raised,  so 
far  as  this  case  is  concerned,  and  hence  we  are  relieved 
from  any  further  notice  of  them. 

It  is  evident  that  the  judge  who  held  the  court  could  not 
have  known  of  the  adoption  of  the  ordinance,  and  there- 
fore could  not  be  considered  guilty  of  any  impropriety 
whatever.  This  result,  like  many  others,  is  the  inevitable 
effect  of  events  and  the  principles  of  law,  and  it  imposes 
no  unjust  hardship  upon  the  appellee,  so  far  as  we  can  per- 
ceive from  the  facts  set  out  in  the  bill  of  exceptions. 

For  the  error  pointed  out  the  cause  must  be  reversed 
and  remanded. 


BELL  vs.  DAYIS. 

[homestead  exemption — ^NomcE.] 

1.  Homestead  exemption ;  notice  of  must  he  given  to  the  proper  person. — The 
benefit  of  the  homestead  law,  which  secures  to  the  head  of  a  family 
real  property  to  the  value  of  five  hundred  dollars,  exempt  from  execu- 
tion, is  lost,  if  the  exemption  is  not  brought  to  the  notice  of  the  proper 
person  before  the  sale.  The  fiact  that  the  defendant  in  execution  did 
not  know  of  the  levy  can  not  affect  the  principle. 
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Appeal  from  Circuit  Court  of  Jackson. 
Tried  before  Hon.  W.  J.  Harealson. 

The  plaintiff  (appellant  in  this  court)  instituted  his  suit 
in  the  court  below  to  recover  of  the  defendant  (appellee) 
two  lots  in  the  town  of  Stevenson,  Alabama,  on  the  31st 
August,  1860.  It  appeared  on  the  trial,  that  the  plaintiff 
having  obtained  several  judgments  against  the  defendant} 
in  a  justice's  court,  had  executions  therefrom  levied  on  said 
lots,  then  occupied  and  owned  by  the  defendant,  and  having 
made  a  motion  to  the  circuit  court  for  the  sale  of  said  real 
property,  on  the  27th  of  September,  1859,  obtained  an 
order  for  the  sale  of  the  property,  and  in  pursuance  of  the 
order,  the  sheriff  sold  the  same,  and  the  plaintiff  became 
the  purchaser.  The  defendant  was  the  head  of  a  family, 
and  at  the  date  of  said  order  of  the  circuit  court,  (27th 
September,  1859,)  was  in  possession  of  said  property. 
The  said  lots  were  not  worth  over  $500,  and  were  the  only 
real  property  owned  by  the  defendant.  He,  the  defendant, 
had  no  knowledge  of  the  levy  and  sale  of  said  lots,  and 
did  not  notify  the  sheriff  of  his  claim  to  the  homestead,  in 
said  land,  nor  did  he  see  the  sheriff,  or  plaintiff,  and  claim 
them  as  exempt  from  levy  and  sale,  as  the  head  of  a 
family,  in  the  State  of  Alabama,  nor  was  the  defendant 
present  at  the  sale  made  by  the  sheriff.  The  court  charged 
the  jury,  that  the  defendant  had  the  right  to  make  his 
claim  at  any  time,  as  well  after  sale,  under  execution,  as 
before,  and  to  this  charge  the  plaintiff  excepted.  There 
was  a  verdict  and  judgment  for  the  defendant.  The  plain- 
tiff appealed,  and  assigned  among  other  errors  the  said 
charge  of  the  court. 

Robinson  &  Walker,  for  appellant. 
Walker  &  Brickell,  contra. 

A.  J.  WALKER,  C.  J.— The  court  beloW  erred  in  charg- 
ing the  jury,  that  the  title  to  land  does  not  pass  by  an 
execution  sale,  if  the  land  was  exempt,  notwithstanding  the 
defendant  set  up  no  claim  to  the  exemption  until  after  the 
sale.    We  think  it  very  clearly  deducible  from  the  home- 
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stead  law,  that  its  benefit  is  lost  if  the  exemption  is  not 
brought  to  the  notice  of  the  proper  person  before  the 
sale. — (Revised  Code,  §§  2880,  2881 ;  Simpson  v.  Simpson^ 
30  Ala.  225 ;  Gresham  v.  Walker,  10  Ala.  270.)  The  fact 
that  the  defendant  in  execution  did  not  know  of  the  levy 
can  not  affect  the  principle. 
Reversed  and  remanded. 


ALEXANDER,  Administrator,  vs.  NELSON. 

[PKOBATE   COUBT — APPEALS — JTJEI8DICTION.] 

1.  Appeal;  motion  to  dismiss;  practice. — Where  a  case  is  submitted,  gen- 
erally, and  there  is  a  joinder  in  error,  a  motion  to  dismiss  the  appeal, 
or,  for  a  certiorari,  made  in  the  brief  of  counsel,  is  considered  as 
waived. 

2.  Same;  token  discontinued. — Under  the  decisions  of  the  supreme  court, 
and  the  provisions  of  the  Code,  the  question  as  to  when  an  appeal  is  to 
be  considered  discontinued,  or  wholly  defunct,  is,  it  seems,  not  clearly 
defined. 

3.  A  case;  appeal  taken,  but  not  filed  or  prosecuted  ;  jurisdiction  of  cour 
beloiv;  how  long  suspended. — Where  an  order  or  decree  of  a  probate 
court  is  made  in  October,  18(i5,  dismissing  the  petition  of  A.  to  be 
appointed  administratrix  of  a  certain  decedent's  estate,  which  petition  is 
contested  by  C. ;  and  an  appeal  is  taken  from  said  order,  by  A. ,  to  the 
next  ensuing  term  of  the  supreme  court;  that  is  to  say,  the  January 
term,  1866,  which  remained  in  session  until  last  of  May,  1866  ;  but  no 
transcript  of  the  record  is  filed  by  A.,  the  appellant,  nor  any  motion  to 
afl&rm,  on  certificate,  is  made  by  C,  the  appellee,  as  late  as  the  5th  o  f 
March  following  ;  and  on  that  day,  the  same  probate  court,  at  the 
instance  of  C. ,  goes  on  to  appoint  him  administrator-in-chief  of  said 
estate,  which  he  thereupon  proceeds  to  administer  as  such  ;  on  this 
state  of  facts — held,  that  the  action  of  the  probate  court  in  making  this 
appointment,  and  in  what  followed,  consequent  thereupon,  is  not 
absolutely  void,  by  reason  of  the  appeal  which  had  been  taken,  as 
aforesaid. 

4.  Final  decree,  not  void,  can  not  he  set  aside,  at  subsequent  term  of  same 
court. — The  decree  against  appellee,  rendered  in  November,  1866,  on 
his  final  settlement  with  appellant,  as  administrator-in-chief,  was  final, 
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valid,  and  not  void;  and,  therefore,  the  same  court,  at  a  subsequent 
term,  could  not  lawfully  set  the  same  aside. 
5.  Where  lotcer  court  has  jurisdiction,  its  action  tcill  not  he  revieiced,  tmless 
all  the  evidence  is  set  out— When  the  probate  court,  in  December^ 
1866,  revoked  the  letters  of  administration  previously  granted  to  Alex- 
ander, it  had  jurisdiction  so  to  act,  and,  as  the  record  does  not  purport 
to  set  out  all  the  evidence  on  which  this  was  done,  this  court  will  not 
undertake  to  review  its  action. 

Appeal  from  the  Probate  Court  of  Franklin  county. 

On  the  15th  day  of  April,  1864,  the  will  of  Dr.  Jacob  V. 
Johnson  was  probated,  in  the  probate  court  of  Franklin 
county,  Alabama.  The  executor,  named  in  the  will,  failing 
to  make  application  for  letters  testamentary,  the  widow  of 
Dr.  Johnson,  Mrs.  Sarah  Johnson,  filed  her  application,  in 
said  court,  for  letters  of  administration  with  the  will  an- 
nexed, on  her  husband's  estate.  Her  said  application  was 
contested  by  W.  E.  Alexander,  the  appellant  in  this  case. 
This  application  was  continued,  for  various  causes,  from 
time  to  time,  until  October,  1865,  when  it  was  dismissed 
by  the  probate  court.  On  the  same  day  that  her  apphca- 
tion  was  dismissed,  Mrs.  Johnson  appealed  from  this  order 
of  dismissal,  and  gave  security  for  the  costs  of  the  appeal 
according  to  law.  No  transcript  of  this  appeal  was  filed 
in  the  supreme  court,  at  its  term  next  following  the  order 
of  dismissal;  that  is  to  say,  the  January  term,  1866,  of 
this  supreme  court ;  nor  was  any  offer  or  motion  made  by 
the  appellee  in  that  case,  W.  E.  Alexander,  to  affirm  said 
order  of  dismissal  on  certificate,  at  said  January  term, 
1866.  Said  January  term  of  said  supreme  court  continued 
open  until  the  last  of  May,  1866.  Pending  the  contesta- 
tion between  Mrs.  Johnson  and  W.  E.  Alexander,  for  letters 
of  administration  upon  the  estate  of  Dr.  Johnson,  deceased, 
the  sheriff  of  the  county,  Lemuel  Nelson,  (the  appellee,) 
was  appointed  special  administrator  of  said  estate,  and 
went  forward  in  the  business  of  said  administration. 

Afterwards,  but  before  the  entire  expiration  of  the  Janu- 
ary term  of  the  supreme  court,  W.  E.  Alexander  made  ap- 
plication to  be  appointed  the  regular  administrator,  or 
administrator-in-chief,  of  said  estate,  and  was  accordingly 
appointed,  by  the  probate  court,  at  a  special  term  held  5th 
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March,  1866.  Subsequent  to  this,  Nelson,  the  special  ad- 
ministrator, made  application  to  settle  his  accounts  with 
the  court  and  be  discharged.  At  a  special  term,  held  No- 
vember 6th,  1866,  this  application  was  duly  brought  to  a 
final  hearing.  His  account  was  stated,  and  allowed,  and  a 
balance  was  found  against  him  of  $3,719.99  in  favor  of 
Alexander,  as  administrator-in-chief,  for  which  a  decree 
was  accordingly  rendered.  Subsequent  to  these  proceed- 
ings, said  Nelson  filed  his  petition  in  the  said  probate 
court,  alleging  that  the  decree  which  had  been  rendered 
against  him  was  null  and  void,  and  praying  that  the  same 
might  be  wholly  set  aside  and  vacated.  A  summons  was 
duly  issued  to  Alexander  to  appear  and  contest  the  same. 
At  a  special  term  of  said  probate  court,  held  December 
3d,  1866,  this  last  mentioned  proceeding  was  brought  to  a 
final  hearing,  and  thereupon,  the  said  probate  court  entered 
a  decree,  which  reads  as  follows  : 

"  It  is  therefore  ordered,  adjudged,  and  decreed,  by  the 
court,  that  the  letters  of  administration-in- chief,  granted 
heretofore,  by  this  court,  to  said  Alexander,  on  the  estate 
of  Jacob  V.  Johnson,  deceased,  having  been  issued  before 
the  final  disposition  of  the  appeal,  taken  by  Sarah  John- 
son, a  former  applicant  to  this  court  for  administration  of 
said  decedent's  estate,  that  the  said  letters  of  administra- 
tion of  said  Alexander,  on  said  estate,  were  improvidently 
granted,  and  without  authority  of  law,  and  said  letters  of 
said  Alexander  are,  therefore,  now  by  this  court  revoked; 
and,  it  is  further  adjudged,  and  decreed,  that  the  judgment, 
or  decree,  heretofore  entered  on  the  6th  day  of  November, 
1866,  in  favor  of  the  said  Alexander,  as  administrator  of 
Johnson's  estate,  against  the  said  Lemuel  Nelson,  for  the 
sum  of  $3,719.99,  was  entered  by  mistake,  and  when  this 
court  had  not,  in  fact,  decreed  and  adjudged  the  sum  in 
said  decree  set  forth,  to  be  due  from  said  Lemuel  Nelson  ; 
and  the  said  Alexander,  not  being  the  administrator- in- 
chief  of  said  decedent's  estate,  at  the  date  of  the  rendition 
of  said  decree,  this  court  now  sets  aside  the  said  decree,  so 
entered,  in  favor  of  said  Alexander,  as  administrator  afore- 
said, against  said  Nelson,  for  said  sum  of  $3,719.99,  and 
the  said  decree  or  judgment  is  hereby  declared  and  decreed 
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to  be  null  and  void,  and  shall  be  held  for  nought.  It  is 
further  ordered  and  decreed  by  the  court,  that  the  pe- 
titioner in  this  case  recover  of  said  Alexander  the  cost 
above  this  suit  expended,  for  which  execution  may  issue," 

&G. 

A  bill  of  exceptions  was  taken  by  Alexander,  in  which 
the  action  of  the  probate  court  in  the  decree  above  set  out, 
was  formally  excepted  to  in  the  court  below.  From  the 
decree  aforesaid,  the  said  Alexander,  as  administrator,  ap- 
pealed, and  assigns  for  error  the  rendition  of  said  decree." 

Wm.  Cooper,  S.  F.  Kice,  for  appellant. 
Elmore  Keyes  &  Morrisett,  contra. 

BYRD,  J. — 1.  By  the  joinder  in  error  and  the  unquali- 
fied submission  of  the  cause,  the  appellee  waived  the 
motions  for  a  certiorari,  and  to  dismiss  the  appeal,  made 
in  the  brief  of  his  counsel. 

2.  The  main  question  in  this  case  is,  whether  or  not  the 
order  of  the  probate  court  granting  letters  of  administra- 
tion to  appellant  is  void  ?  If  it  is,  then  the  court  below 
did  not  err  in  setting  aside  the  decree  in  his  favor  against 
appellee. 

The  probate  court,  on  the  5th  day  of  March,  1866,  ap- 
pointed appellant  administrator,  with  the  will  annexed,  of 
Dr.  Johnson.  On  the  23d  day  of  November,  1865,  the 
court  dismissed  an  application  of  the  widow,  who  was 
principal  legatee  under  the  will,  for  letters  of  administra- 
tion, and  on  the  same  day  she  appealed  from  the  order  of 
dismissal  to  the  supreme  court  and  gave  security  for  the 
costs  of  appeal,  which  was  approved  by  the  judge  of  pro- 
bate. These  facts  appear  upon  the  record.  It  does  not 
appear  whether  the  appeal  was  prosecuted  any  further,  but 
we  must  at  leasi  take  judicial  notice  of  the  dockets  and 
records  of  this  court,  and  that  they  do  not  show  that  the 
case  was  ever  docketed  in  this  court,  or  that  the  decree  of 
the  court  was  ever  affirmed  on  certificate ;  and  we  further 
take  judicial  notice  of  the  fact,  that  the  January  term  of 
the  year  1866,  of  this  court,  extended  beyond  the  5tb  day 
of  March,  1866.. 
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Under  this  state  of  facts,  and  of  the  record,  the  question 
of  the  validity  of  the  appointment  of  appellant  as  admin- 
istrator of  Dr.  Johnson,  is  not  free  from  difficulty. — Mat- 
thetvs  V.  Douthitt,  27  Ala.  273. 

We  propose  to  notice  some  of  the  cases  decided  by  this 
court  bearing  on  this  question. 

In  the  case  of  Haden  &  Everett  v.  Tlie  United  States^  4 
Por.  373,  the  court  held  that  a  writ  of  error  not  returned 
to  the  term  to  which  it  was  sued  out,  became  a  nullity,  or 
aft  least  that  in  that  case  it  had  become  so,  and  the  case  of 
Blair  et  al,  v.  Miller  et  at.,  4  Dal.  21,  is  referred  to,  which 
fully  sustains  the  doctrine.  In  the  case  of  the  United 
States  V.  Haden  et  al.,  5  Por.  533,  the  court  held  that  a 
judgment  could  not  be  affirmed  on  a  certificate  of  an  ap- 
peal taken  to  a  previous  term  of  the  supreme  court,  when  a 
new  appeal  had  been  taken  which  was  then  pending  in  this 
court.  But  it  is  clearly  indicated  that  under  the  statute 
then  in  force,  the  affirmance  would  have  been  granted,  if 
the  second  appeal  had  not  been  pending. 

In  the  case  of  Tardy  v.  Murray  et  al.,  17  Ala.  585,  the 
court  reaffirm  the  cases  in  4th  and  5th  Por.,  and  say  that 
"  the  party  has  until  the  close  of  the  third  day  of  the  next 
term,  to  which  it  is  made  returnable,  within  which  to  file 
it;"  and  again,  "  a  party  can  not  sue  out  a  new  writ  until 
the  first  becomes  a  nullity  by  not  being  returned  to  the 
court  to  which  it  is  returnable ;  and  as  a  new  writ  could 
not  be  sued  out  until  after  the  expiration  of  the  term  to 
which  the  first  writ  was  made  returnable,  the  party  against 
whom  it  was  issued  would  always  have  the  term  to  which 
it  was  returnable,  within  which  to  affirm  on  certificate." 

It  ma^be  remarked  that  this  last  quotation  from  the 
opinion,  was  not  necessary  to  the  decision  of  the  case  then 
before  it,  though  it  was  not  irrelevant  to  the  question  under 
consideration. 

In  the  case  of  Ferryman  v.  Camp,  24  Ala.  438,  the  court 
held  that  "  the  law  requires  the  transcript  to  be  filed  at 
the  term  to  which  the  appeal  was  taken,  and  if  this  is  not 
done,  it  is  discontinued;"  and  on  motion  to  dismiss  the  ap 
peal  on  the  ground  that  the  transcript  was  not  filed  until  a 
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term  subsequent  to  the  one  to  which  the  appeal  was  taken, 
the  court  dismissed  it,  and  refused  to  affirm  the  judgment. 

In  the  case  of  Carldon  &  Slade  v.  Goodioin,  Executor ^ 
decided  at  the  June  term,  1867,  this  court  held,  in  effect, 
that  a  failure  to  file  a  transcript  at  the  term  to  which  the 
appeal  is  taken,  is  a  discontinuance  of  the  appeal,  and  that 
no  affirmance  of  the  judgment  will  be  allowed  at  a  term 
subsequent  to  the  one  to  which  the  appeal  was  taken,  upon 
a  certificate  given  after  the  expiration  of  the  term. 

§  3030  of  the  Code  requires  the  transcript  to  be  filed 
with  the  clerk  of  the  supreme  court  on  or  before  the  third 
day  of  the  term  to  which  the  appeal  is  taken.  §  3031 
authorizes  this  court  to  affirm  the  judgment,  if  the  tran- 
script is  not  filed  within  the  first  three  days  of  the  court, 
upon  the  production  of  the  certificate  of  the  proper  officer 
that  an  appeal  has  been  taken ;  and  it  further  provides 
that  "  for  good  cause  shown,  the  court  may  reinstate  the 
cause  during  the  term." 

Under  these  decisions  and  provisions  of  the  Code,  the 
question  at  what  time  the  appeal  is  to  be  considered  as 
discontinued,  is  left  undecided. 

Suppose,  in  the  case  before  us,  the  appellee  in  the  appeal 
of  Mrs.  Johnson  had,  on  the  4th  day  of  the  January  term, 
1866,  upon  the  production  of  the  certificate  of  the  probate 
judge,  procured  an  affirmance  of  the  order  dismissing  her 
application  for  letters,  and  then  upon  application,  had 
obtained  letters  from  the  probate  court,  to  be  issued  to 
himself  as  administrator  of  Dr..  Johnson,  and  after  that 
Mrs.  Johnson,  at  that  term,  had  filed  a  transcript,  and  had 
the  cause  reinstated  and  heard,  and  the  court  should  have 
reversed  the  order  of  the  probate  court,  dismissing  her 
application,  what  would  have  been  the  effect  of  such  rever- 
sal on  the  order  appointing  an  administrator,  and  upon  his 
acts  as  such  ? 

§  1694  of  the  Code  provides  that  "  no  letters  in  chief 
must  be  granted  until  the  appeal  is  finally  disposed  of." 
When  is  the  appeal  finally  disposed  of  within  the  meaning 
of  this  section  of  the  Code?  The  statute  requires  the 
clerk  of  the  court  to  make  out  and  forward  certificates  of 
affirmance  or  reversal  of  cases  of  each  division  within  five 


468  ALABAMA. 


Alexander,  Adm'r,  v.  Nelson. 


days  after  the  expiration  of  the  time  set  for  the  hearing 
thereof.  If,  then,  the  clerk,  at  the  expiration  of  the  time 
set  for  the  fifth  division,  had  forwarded  in  January,  1866,  to 
the  judge  of  probate  a  certificate  of  affirmance  of  his  order 
dismissing  the  application  of  Mrs.  Johnson,  it  would  cer- 
tainly have  been  legal  for  the  judge  to  have  made  an 
appointment  such  as  he  made  on  the  5th  March,  1866. 
But  suppose  after  that,  Mrs.  Johnson  should  have  had  the 
affirmance  set  aside  and  filed  a  transcript,  and  reversed 
the  order  dismissing  her  application,  could  such  a  result 
render  the  appointment  of  appellant  as  administrator  void  ? 
We  think  not.  His  acts  would  be  valid  and  his  appoint- 
ment only  voidable.  To  hold  otherwise  would  not  be  in 
harmony  with  long  settled  principles,  and  would  lead  to 
consequences  ruinous  to  the  interests  of  creditors  and  dis- 
tributees, or  to  the  administrators. 

In  the  case  before  us,  we  think  it  more  consonant  with 
reason,  and  in  harmony  with  sound  principles,  to  hold,  that 
upon  the  failure  of  Mrs.  Johnson  to  file  a  transcript  within 
the  first  three  days  of  the  term  of  the  court  to  which  the 
appeal  was  taken,  the  probate  court  could  proceed  to  ap- 
point an  administrator,  whose  appointment  and  acts  would 
be  defensible  upon  the  principles  applicable  to  the  case 
above  supposed.  If,  afterward,  she  had  filed  a  transcript 
and  reversed  the  order  of  dismissal  of  her  application,  then 
the  same  principles  would  be  applicable  as  in  the  case  sup- 
posed. The  term  of  the  court  to  which  she  took  her 
appeal  was  kept  open  until  the  last  Saturday  in  May,  1866. 
Did  the  statute  contemplate  the  deprivation  of  the  power 
of  the  court  to  appoint  an  administrator  beyond  the  time 
to  which,  by  law,  the  appellant,  Mrs.  Johnson,  was  required 
to  file  a  transcript.  We  think  not,  unless  it  had  been  filed 
as  required  by  law. 

If  an  affirmance  had  been  taken  on  her  appeal,  on  the 
4th  day  of  the  term,  and  certified  to  the  judge  of  probate, 
it  seems  too  clear  to  us  for  question,  that  the  probate  judge 
would  not  be  compelled  to  wait  until  the  termination  of 
the  session  of  the  court  to  see  whether  Mrs.  Johnson 
would  file  a  transcript  and  reinstate  the  cause.  Yet,  if  he 
had  made  no  appointment,  and  had  been  notified  by  the 
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clerk  that  the  affirmance  had  been  set  aside  by  the  court, 
and  the  certificate  recalled,  he  would  not  be  authorized  to 
make  an  appointment  until  the  appeal  was  disposed  of. 
We  hold  that  the  appointment  of  appellant  was  not  void. 

In  the  case  of  Ikelheimer  v.  Chapman,  Administrator,  32 
Ala.  680,  this  court  decided  that  "the  probate  court,  as  to  its 
jurisdiction  to  grant  letters  testamentary,  and  of  adminis- 
tration, was  a  court  of  general  jurisdiction,"  and  that  the 
constitution  bestows  a  Jurisdiction,  as  to  those  subjects, 
"  which  is  original,  unlimited  and  general." 

In  the  case  of  Curtis  v.  Williams,  33  Ala.  573,  the  court 
say,  "  that  the  provisions  of  §  1696,  specifying  certain 
causes  for  which  an  administrator  may  be  removed,  do  not 
apply  to  such  a  case  or  destroy  the  inherent  right  of  the 
court  to  revoke  letters  improvidently  granted." 

In  the  case  of  Grays  Administrator  v.  Cruise,  36  Ala. 
661,  this  court  decided  that  an  order  appointing  an  admin- 
istrator de  bonis  cannot  be  held  void  in  a  collateral  pro- 
ceeding, because  it  fails  to  show  the  appointment  and 
removal,  resignation,  or  death  of  the  administrator-in- 
chief. — Ragland  v.  King's  Administrator. 

We  submit  that  it  would  have  been  more  correct  for  the 
court  to  have  said  that  the  order  could  not  have  been 
attacked  in  a  collateral  proceeding  on  either  or  all  of  those 
grounds.  For,  whenever  an  order  or  act  is  void  in  law,  for 
any  cause,  it  can  be  so  shown  in  any  proceeding,  col- 
lateral or  otherwise.  And  the  true  distinction  between  void 
and  voidable  acts,  orders,  and  judgments,  is,  that  the 
former  can  always  be  assailed  in  any  proceeding,  and  the 
latter,  only  in  a  direct  proceeding.  Some  confusion  has 
arisen  by  the  loose  use  of  the  term  "  void  "  in  decisions, 
and  occasionally  in  the  text  books. 

In  the  case  of  Jennings  vs.  Moses,  38  Ala.  463,  this 
court  held  that  the  grant  of  administration  to  a  party 
"  was  voidable  and  revocable,  because  it  was  a  general  ad- 
ministration granted,  as  in  case  of  intestacy,  when  the 
deceased  died  testate,  leaving  a  nuncupative  will."  Sound 
policy,  and  the  interests  of  society,  require  that  the  courts 
should  never  hold  any  transaction  of  individuals,  or  any 
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order,  judgment  or  decree,  of  a  court,  null  and  void,  where 
it  can  be  declared  voidable  only. 

The  latter  must  be  effected  by  a  direct  proceeding,  and 
leaves  the  rights  of  all  parties  in  a  different  condition  from 
what  they  would  be,  if  pronounced  void.  Besides,  in  a 
proceeding  to  avoid  an  act  or  judgment  prejudicial  to  the 
rights  of  the  actor,  all  parties  in  interest  are  before  the 
court,  and  their  rights  protected ;  or,  if  not  before  the 
court,  will  not  be  prejudiced.  Many  illustrations  might  be 
made  to  show  the  wisdom  and  sound  poUcy  of  this  doc- 
trine, which  will  suggest  themselves  to  the  professional 
mind. 

Upon  the  reasoning  and  principles  announced  in  the 
authorities  cited  in  this  opinion,  we  hold  : 

1.  That  the  grant  of  letters  to  appellant  was  not  void. 

2.  That  the  court  having  revoked  the  letters  as  unad- 
visedly granted,  and  having  jurisdiction  to  do  so,  we  can 
not  review  this  action  of  the  court,  upon  the  evidence,  as 
the  bill  of  exceptions  does  not  purport  to  set  it  all  out. — 
Ward  V.  Cameron  s  Administrator,  37  Ala.  692. 

The  decree  on  the  settlement  of  appellee  was  final,  and 
so  far  as  the  record  shows,  the  appellant  was  then  adminis- 
trator-in-chief of  Dr.  Johnson,  and  his  appointment  was  not 
void,  and  hence  the  decree  against  appellee  is  valid  and 
not  void.  This  court  is  committed  to  the  doctrine  that  the 
court  of  probate  has  no  jurisdiction,  at  a  subsequent  term, 
to  set  aside  a  final  decree  rendered  at  a  former  term,  unless 
it  is  void,  oh  initio.  And  the  following  cases  will  show  the 
opinion  long  since  entertained  by  this  court  on  this  sub- 
ject.— CrotJiers  v.  Ross,  15  Ala.  800;  Nolan  v.  Locke,  16 
Ala.  52. 

The  appellee  insists,  in  argument,  that  as  appellant  was 
removed  from  the  office  of  administrator,  and  his  letters 
revoked  by  the  court  below,  that  he  has  no  status  in  this 
court  which  authorizes  him  to  attack,  on  appeal,  the  decree 
of  the  court  setting  aside  the  final  decree  against  appellee- 
But  the  appellant  has  assigned  error  on  this  action  of  the 
court,  and  appellee  has  joined  in  error  on  this  assignment 
without  objection  to  the  right  of  appellant  to  make  such 
an  assignment.     Under  this  state  of  the  record,  and  the 
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interest  which  appellant  had  in  the  decree  when  rendered, 
we  hold  that  his  status  in  this  court  is  sufficient  to  author- 
ize us,  at  his  instance,  to  review  the  action  of  the  court 
on  this  question. 

The  cause  is  reversed,  for  the  reason  that  the  probate 
court  had  no  jurisdiction  or  authority  to  set  aside  the 
decree  against  appellant  upon  the  grounds  assigned  by 
the  court,  except  the  one  which  asserts,  in  effect,  that  the 
decree  is  not  "  the  decree  of  the  court,"  and  the  records 
of  the  probate  court,  as  copied  into  the  bill  of  exceptions, 
clearly  show,  that  this  ground  is  not  true  in  fact,  and  the 
authorities  hold  that  the  final  decree  of  a  court  of  record 
can  not  be  assailed  as  to  their  verity,  in  a  court  of  law. 


BIZZELL  vs.  HARDAWAY. 

[SEVEBAIi  EXECUTIONS — LIEN   OF — SATISFACTION   OF.] 

1.  Executions;  lien  of;  satisfaction  of . — Where  several  execntions,  having 
an  equal  lien,  are  levied  upon  goods  of  the  defendant,  and  there  is  not 
enough  money  to  satisfy  all,  in  full,  the  amount  must  be  equally  divided 
amongst  them  ;  and  if,  after  this,  there  is  any  surplus,  this  must,  in 
like  manner,  be  divided  amongst  such  as  remain  not  satisfied  in  full. 

Appeal  from  the  Circuit  Court  of  Greene. 
Tried  before  Hon.  James  Cobbs. 

This  was  a  motion,  by  Bizzell,  against  Hardaway,  sheriff, 
for  failing  to  pay  over  money  collected  under  execution  in 
his  hands.     The  facts  of  the  case  are  as  follows  : 

Bizzell  recovered  a  judgment  in  the  circuit  court  of 
Greene  county,  in  April,  1863,  against  one  Watkins,  for 
$67.75,  and  costs,  upon  which  an  execution  was  duly  issued, 
on  7th  December,  1865,  and  was  received  by  the  sheriff 
December  9th,  1865,  returnable  to  spring  term,  1866,  and 
was  levied  on  certain  property  of  said  Watkins,  which  was 
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sold  March  15th,  1866,  for  $267.70.  Of  this  the  sheriff 
returned,  as  the  pro  rata  share  belonging  to  this  execution, 
the  sum  of  $14.<i9  and  the  costs,  $16.20. 

There  were  placed  in  the  hands  of  the  sheriff,  and  by 
him  levied  on  the  same  goods,  two  other  executions  issued 
on  judgments  obtained  at  the  same  term  of  the  court,  as 
the  first,  one  of  which,  for  the  sum  of  $63.75  and  costs, 
was  received  by  him  7th  December,  1865 ;  and  the  other, 
for  the  sum  of  $457.25  and  costs,  on  the  2d  March,  1866  ; 
to  the  former  of  these  he  returned  as  its  -pro  rata  share, 
the  sum  of  $13.12  and  costs,  $16.12 ;  and  the  latter,  as  its 
pro  rata  share,  the  sum  of  $183.20  and  costs,  $"24.36. 

The  attorney  for  Bizzell  gave  his  receipt  for  the  pro  rata 
share,  allotted  to  his  execution,  in  the  following  words  : 

"  $14.69.  Eeceived,  May  12,  1866,  from  Wm.  K.  Hard- 
away, sheriff,  $14.57,  jjro  rata  share  of  books,  <fcc. 

(Signed)  E.  C,  Plaintiff's  Attorney." 

Due  demand  was  made  before  motion. 

On  the  foregoing  state  of  facts  the  attorney  for  Bizzell 
moved  the  court  for  judgment  against  the  sheriff,  for  the 
full  amount  of  his  said  execution.  This  the  court  refused, 
and  Bizzell  appealed,  and  assigns  as  error  the  refusal  of 
the  court,  as  aforesaid. 

R.  Crawford,  for  appellant. 
W.  &  J.  Webb,  contra. 

JUDGE,  J.^The  executions,  respectively,  of  Bizzell  and 
Hughes,  appear  to  have  be  enissued  after  the  lapse  of  more 
than  one  year  from  the  date  of  the  judgment  in  each  case, 
and  before  the  passage  of  the  enabling  act  of  December 
15,  1865,  dispensing  with  the  revival,  by  scire  facias,  of  all 
judgments  recovered  since  the  11th  of  January,  1861,  on 
which  no  execution  had  been  issued.  But  we  can  not  pre- 
sume, from  this  circumstance  alone,  that  other  executions 
in  the  cases  respectively  had  not  been  issued  before  the 
lapse  of  time  that  would  have  made  it  necessary  to  revive 
the  judgment. 

The  liens  of  all  the  parties  having  been  equal,  the  main 
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question  in  the  case  is,  whether  the  money  arising  from  the 
sale  was  properly  applied  by  the  sheriff. 

The  rule  of  the  common  law  is,  as  was  held  by  this 
court  in  the  case  of  Butledge's  Administrator  vs.  Toionsend, 
Crane  dt  Co.,  38  Ala.  705,  "  that  where  property  is  simul- 
taneously levied  on  under  two  or  more  executions  or  attach- 
ments, and  the  property  is  not  of  value  sufficient  to  pay 
and  discharge  the  debts  thus  levied,  the  liens  being  equal, 
the  money,  irrespective  of  the  amounts  of  the  several 
claims,  must  be  applied  equally  to  the  several  debts,  unless 
a  surplus  remains  after  a  full  payment  of  one  or  more  of 
the  claims.  In  case  there  be  such  surplus,  that  must  be 
applied  equally  to  the  balance  of  the  unpaid  debts." 

This  rule  of  the  common  law  has  never  been  modified 
or  repealed  by  statute,  and  is  of  full  force  in  this  State. 

But  it  is  contended  that  the  application  of  the  money 
made  by  the  sheriff  was  sanctioned  by  the  parties ;  and 
that  the  appellant,  by  his  receipt  for  his  " pro  rata  share" 
s  estopped  from  controverting  its  correctness. 

We  can  perceive  in  the  conduct  of  appellant  in  the  mat- 
ter, none  of  the  ingredients  necessary  to  constitute  an 
estoppel. 

The  judgment  of  the  circuit  court  is  reversed,  and  the 
c^use  remanded. 


WALLS  AND  Wni'E  vs.  GRIGSBY,  Administrator, 

[settlement   of  estate — ESTOPPEL CONVEKSION.] 

1,  AdnwmstraZor  ;  failing  to  lake  security  becomes  liable. — It  is  the  duty  of 
an  administrator,  on  selling  property  of  the  estate,  on  a  credit,  to  take 
note  or  bond,  with  two  sufficient  sureties,  and  if  he  fails  to  do  so,  he 
becomes  liable. — See  Code,  $  2077  (1752). 

2.  Married  woman  distributee;  estoppel. — Whez-e  the  administrator  of  an 
estate  sells  a  crop  of  cotton,  belonging  to  the  estate,  on  a  credit,  and 
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takes  from  the  purchaser,  who  afterwards  becomes  insolvent,  a  note 
without  sureties,  and  the  husband  of  one  of  the  distributees  of  said 
estate,  actively  assists  in  making  the  sale,  but  it  is  not  shewn  that  he 
knew  of,  or  approved  the  taking  the  note  without  sureties,  she  will  not 
be  held  to  be  estopped  from  objecting  to  the  note  as  a  credit  to  the 
administrator  on  final  settlement. 
3.  Adminiatrator  ;  conversion. — A.n  administrator  who  lends  out  the  money 
of  the  estate,  thereby  converts  it,  and  so  makes  himself  liable  for  the 
amount,  on  final  settlement. 

Appeal  from  the  Probate  Court  of  Limestone. 

This  was  a  proceeding  for  final  settlement  of  his  ac- 
counts, in  the  probate  court  of  Limestone  county,  between 
E.  W.  Grigsby,  surviving  administrator  of  the  estate  of 
Amos  B.  Murrah,  deceased,  and  the  heirs  and  distributees 
of  said  estate,  among  whom  were  John  W.  Walls,  and 
Nancy,  his  wife,  formerly  Nancy  Murrah,  daughter  of  the 
decedent,  the  appellants  in  this  case. 

On  said  final  settlement, Grigsby,  the  administrator,  asked 
to  be  allowed  a  credit  for  a  note  for  $3,294.13,  made  by  the 
firm  of  W.  P.  Tanner  &  Co.,  and  payable  to  the  adminis- 
trators of  Murrah,  dated  1st  February,  1860,  and  payable 
1st  January,  1861.  The  proof,  in  reference  to  this  note, 
showed,  that  it  had  been  given  by  the  firm  of  W.  P.  Tan- 
ner &  Co.,  then  a  wealthy  mercantile  firm,  for  a  crop  of 
cotton  belonging  to  the  estate,  which  had  been  sold  to 
them  by  the  administrators,  (L.  R.  Murrah,  the  other  ad- 
ministrator, being  then  living).  It  was  shewn,  that  Walls 
had  been  quite  active  in  making  and  promoting  this  sale, 
and  had  expressed  himself  as  much  pleased  with  it ; 
and  the  same  was  the  case  with  others  of  the  adult  dis- 
tributees. But  the  note  was  taken  without  security,  and  the 
proof  did  not  go  to  the  extent  of  showing,  that  Walls  had 
expressly  advised,  or  consented  to  this ;  and  there  was  no 
proof  that  his  wife,  Nancy,  had  taken,  personally,  any  part 
in  the  matter.  At  the  time  of  the  settlement,  the  makers 
of  the  note  had  become  insolvent,  and  Walls  and  wife 
moved  to  reject  the  credit.  This  the  probate  court  refused, 
and  allowed  the  credit,  and  the  appellants  excepted. 

The  said  administrator  asked  to  be  credited  with  the 
sum  of  $906  in  Confederate  money  remaining  on  hand^ 
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alleging  that  it  had  been  received  bona  fide  in  behalf  of 
the  estate,  in  the  course  of  his  administration.  But  it  was 
also  shown,  that  $600  or  $700  of  this  Confederate  currency 
had  been  received  bj  him  in  payment  of  money  of  the 
estate  which  he  had  previously  loaned  out ;  and  as  to  the 
balance  of  the  Confederate  money  brought  in,  there  was 
no  proof,  other  than  the  affidavit  of  the  administrator, 
that  it  was  the  money  of  the  estate.  The  motion  of  the 
appellants  to  reject  this  credit,  was  overruled,  and  the 
credit  allowed,  and  appellants  excepted.  A  final  settle- 
ment was  made,  and  decree  rendered  on  this  basis,  from 
which  Walls  and  wife  appealed,  and  assign  for  error,  the 
rulings  of  the  court  aforesaid. 

"Walker  &  Brickell,  for  appellants. 
Bice,  Semple  &  Goldthwaite,  contra. 

A.  J.  WALKER,  C.  J. — It  was  unquestionably  the  duty 
of  the  administrator,  Grigsby,  to  take  two  sufficient  sure- 
ties on  the  notes  given  for  the  crop  of  cotton  sold  by  him, 
on  a  credit,  to  W.  P.  Tanner  &  Co.,  and  he  is  responsible 
for  the  loss  resulting  from  his  failure  to  do  so,  unless  he  is 
exempted  from  the  operation  of  a  general  principle  for 
some  reason  apparent  in  the  case. — Revised  Code  of  Ala- 
bama, §§  2073,  (1750,)  2077,  (1752.) 

The  excuse  for  the  omission  to  take  security  required  by 
law  set  up,  is,  that  it  was  done  with  the  assent  of  the  dis- 
tributees of  the  estate.  Walls  and  wife  (the  latter  being  a 
distributee)  objected  to  the  credit.  This  they  had  a  right 
to  do,  unless  they  have  estopped  themselves  from  making 
the  objection.  If  it  appeared  that  Mrs.  Walls  had  a  sta- 
tutory separate  estate  in  her  distributive  share,  it  would  be 
plain  that  she  was  not  estopped,  for  there  was  no  evidence 
that  she  was  present  or  knew  anything  of  the  giving  of 
the  note,  but  we  can  not  ascertain  from  the  record  when 
the  intestate  died,  or  when  Mrs.  Walls  was  married,  and 
therefore  we  are  unable  to  determine  whether  the  distribu- 
tive share  is  affected  by  the  law  in  reference  to  separate 
estates  or  not.  But  if  the  distributive  share  accrued  to 
Mrs.  Walls,  and  she  was  married  before  the  passage  of  the 
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first  married  woman's  law,  in  1848,  still  there  is  no  estop- 
pel. There  is  no  positive  evidence  that  Walls  himsel, 
knew  that  security  was  dispensed  with.  It  may  be  argued 
that  he  did,  but  if  he  did,  it  does  not  appear  that  he  assented 
to  the  not  requiring  the  security,  or  made  any  declara- 
tion which  caused  the  administrator  to  dispense  with  the 
security.  It  was  the  legal  duty  of  the  administrator  to 
take  the  security,  and  his  omission  of  it  can  not  be  excused 
upon  the  mere  ground  that  the  distributee's  husband,  who 
may  not  have  known  what  was  the  administrator's  duty, 
was  present  and  made  no  objection,  if  such  was  the  fact 
We  think  there  is  no  groand  upon  which  it  can  be  held 
that  the  distributee  was  estopped  from  objecting  to  the 
credit. — Hopper  v.  Mc  JVJiorter,  18  Ala.  229;  Steele  v.  Adams , 
21  Ala.  534 ;  Colbert  v.  Daniel,  32  Ala.  314,  327 ;  McKleroy 
V.  Tulane,  34  Ala.  78 ;  Traun  v.  Keiffer,  31  Ala.  136 ;  2 
Smith's  L.  Cases,  661. 

The  only  Confederate  money  proved  to  have  been  re- 
ceived by  the  administrator  was  that  paid  by  Coman  and 
Tanner.  At  the  time  of  the  trial,  the  affidavit  of  the  ad- 
ministrator was  not  evidence  in  his  favor.  The  adminis- 
trator had  no  right  to  loan  the  money  of  the  estate,  and 
he  is  chargeable  at  the  election  of  the  distributees  for 
money  so  loaned  as  upon  a  conversion  of  the  assets.  As 
the  whole  of  the  Confederate  money  brought  in  was  re- 
ceived in  payment  of  debts  for  money  loaned,  the  adminis- 
trator had  become  liable  for  it,  by  the  loan,  at  the  election 
of  the  distributees.  There  was,  therefore,  no  evidence  to 
sustain  the  credit,  and  it  should  have  been  rejected. — De 
Jarnette  v.  De  Jarnette,  in  MMS.  There  was  no  proof  tha. 
any  Confederate  money  on  hand  belonged  to  the  estate, 
and  constituted  a  legal  credit  for  the  administrator. 

Reversed  and  remanded. 
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PHILLIPS  vs.  CROFT  et  al. 

[bill  to  declare  absolxjte  deed  a  mobtgage.] 

1.  To  establish  a  deed  ahaolvie  on  Us  face  as  a  mortgage  ;  what  is  necessary. — 
Where  a  deed  is  absolute  on  its  face,  a  court  of  equity  will  not  estab- 
lish it  as  a  mortgage.  "  unless  the  proofs  are  clear,  consistent,  and  con- 
vincing, that  it  was  not  an  absolute  purchase;  and  that  the  object  of 
the  transaction,  as  understood  by  both  parties,  was  to  create  a  security 
for  money.'' 

Appeal  from  the  Chancery  Court  of  Jefferson. 
Heard  before  Hon.  Joseph  R.  John,  Chancellor. 

This  was  a  bill  in  chancery  filed  by  the  appellant  (Phil- 
lips) to  have  a  deed,  absolute  on  its  face,  made  by  Ira  E. 
Croft,  to  Clarissa  Croft,  one  of  the  appellees,  declared  a 
mortgage.  As  this  is  the  only  question  passed  upon  by 
the  court,  and  the  opinion  of  the  court  contains  a  full 
statement  of  all  the  testimony  upon  which  the  decision  of 
the  court  is  based,  no  further  preliminary  statement  is 
deemed  necessary.  The  court  below,  at  the  final  hearing, 
dismissed  the  complainant's  bill ;  and  from  this  decision 
he  appeals,  and  assigns  the  same  for  error. 

Wm.  S.  Earnest,  for  appellant. 

JUDGE,  J. — In  the  present  aspect  of  this  case,  we  do 
not  deem  it  necessary  to  decide  the  question,  whether  the 
equity  of  redemption  of  a  ward,  in  real  estate,  may  be 
sold,  under  a  decree  of  the  probate  court,  in  a  proceeding 
under  §  2027  of  the  Code,  or  under  the  act  of  1851-52,  p. 
84  ;  but  proceed  to  the  consideration  of  the  main  question 
involved,  which  is  as  to  the  sufficiency  of  the  evidence  to 
authorize  the  deed,  (absolute  on  its  face,)  of  Ira  E.  Croft 
to  Clarissa  Croft,  to  be  established  as  a  mortgage. 

It  is  well  settled  in  this  State,  that  when  the  right  of 
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redemption,  in  such  a  case,  is  denied  by  the  answer — the 
answer  being  under  oath  and  the  oath  not  waived — a  court 
of  equity  will  not  treat  the  conveyance  as  a  mortgage, 
"unless  the  proofs  are  clear,  consistent,  and  convincing, 
that  it  was  not  an  absolute  purchase,  and  that  the  object  of 
the  transaction,  in  its  original  constraction,  as  understood 
by  both  parties,  was  to  create  a  security  for  money." — 
( West  and  Wife  v.  Hendrix,  28  Ala.  226 ;  see,  also,  Harris 
V.  3Iiller,  30  Ala.  221 ;  Seivell  v.  Price's  Administrator,  32 
Ala.  97.) 

To  overcome  the  denials  of  the  answer  in  this  case,  the 
appellant  relies  upon  the  evidence  of  Martin  "Williams,  Jas. 
Morgan,  Jesse  T.  Campbell,  and  L.  V.  Musgrove. 

Williams  testified,  in  effect,  that  he  was  present  in  April 
or  May,  1856,  when  appellant  tendered  to  the  grantee  the 
money  she  had  paid  to  the  grantor  as  the  consideration 
for  the  conveyance,  and  demanded  a  re-conveyance  of  the 
title ;  and  that  the  grantee  said,  "  she  did  not  want  the 
money,  and  that  if  appellant  got  the  land,  he  would  get  it 
by  law.  She  further  stated  that  she  was  to  make  Ira  E. 
Croft  a  title  to  the  land  when  she  got  the  money  she  had 
loaned  him." 

3Iorgan,  who  was  present  on  the  same  occasion,  testified 
that  the  grantee  said,  "  she  would  not  have  the  money,  and 
if  he  (appellant)  ever  got  the  land,  he  would  get  it  by  law  ; 
though  she  said  it  had  always  been  the  contract  with  her 
and  Ira  Croft,  that  when  she  got  her  money,  she  was  to 
make  him  a  title." 

Campbell,  who  acted  as  one  of  the  appraisers  of  the 
estate  of  Ira  E.  Croft,  says,  that  at  the  time  of  the  ap- 
praisement, the  grantee  said,  "  she  would  not  let  the  land 
be  sold  unless  she  got  her  money." 

3Iiisgrov€  was  examined  twice.  His  first  examination 
occurred  on  the  6th  of  August,  1858.  The  6th  interroga- 
tory-in-chief, to  him  propounded,  asked  him  to  state  all  he 
knew  about  the  deed  in  controversy,  and  to  state  all  he 
heard  either  of  the  parties  say  about  it;  and  whether  it 
was  regarded  by  the  parties  as  a  deed  absolute,  or  only  in 
the  nature  of  a  mortgage  ?  The  6th  cross-interrogatory  to 
him  was,   in  effect,   that  if  he  should  say  the  deed  was 
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regarded  as  a  mortgage,  to  state  by  whom  it  was  so  regard- 
ed, and  to  state  the  facts  upon  which  he  based  his  conclu- 
sion ?  In  response  to  the  interrogatory-in-chief,  the  witness 
said,  "I  know  nothing  of  any  deed  from  Ira  E.  Croft  to 
Clarissa,  more  than  what  Ira  E.  Croft  told  me,  and  that 
was  that  Clarissa  had  a  deed  to  the  land,  and  Clarissa  also 
told  me  that  she  held  a  deed.  I  do  not  know  what  kind  of 
a  deed  it  was  considered  by  the  parties."  And  in  answer 
to  the  cross-interrogatory,  he  said  :  "  I  do  not  know  how 
said  deed  was  regarded  by  the  parties,  though  I  heard 
Clarissa  say  that  if  Ira  E.  Croft  had  paid  back  the  money 
he  borrowed  of  her  before  his  death,  she  would  have  let  him 
have  the  land  back,  or  something  to  that  effect."  On  the 
re-examination  of  this  witness,  which  occurred  on  the  20th 
of  August,  1862,  (more  than  four  years  after  his  first  exami- 
nation,) in  response  to  an  interrogatory-in-chief  calling  for 
the  declarations  of  the  grantee,  the  witness  said  :  "  She 
told  me  that  she  acknowledged  it  was  a  mortgage  deed  to 
Martin  M.  Phillips,  in  the  presence  of  Martin  Williams 
and  James  Morgan.  I  told  her  that  she  ought  not  to  ac- 
knowledge to  any  living  person  that  it  was  a  mortgage 
deed,  and  she  said  all  she  wanted  was  money.  She  de- 
manded gold  or  silver  from  him.  I  told  her  that  they 
would  gain  the  land  by  her  acknowledging  it  was  a  mort- 
gage deed."  In  answer  to  a  cross-interrogatory  on  the 
same  examination,  the  witness  said,  these  declarations  were 
made  "  at  James  Croft's  house,  a  few  minutes  after  he, 
Martin  M.  Phillips,  left,  and  had  tendered  her  the  money." 

Williams  and  Morgan,  who  were  present  at  the  alleged 
tender  by  Phillips,  do  not  testify  to  such  an  admission  by 
the  grantee  to  Phillips,  as  the  evidence  of  Musgrove,  on 
his  last  examination,  tends  to  prove ;  besides,  Musgrove, 
on  his  final  examination,  which  was  subsequent  to  the  date 
of  the  tender,  although  asked  for  the  declarations  of  the 
grantee  as  to  how  she  regarded  the  deed,  had  no  memory 
of  the  conversation  with  her,  last  testified  to  by  him ;  and 
this,  too,  when  the  conversation  should  have  been  fresher 
in  his  recollection  than  when  it  was  when  testified  to,  years 
after. 

Under  all  the  circumstances,  the  declarations  of  the 
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grantee,  as  proved  by  the  witness,  relied  upon  by  counsel 
for  the  appellant,  "  do  not  rise  to  the  dignity  of  that  clear 
and  convincing  parol  proof  which  is  allowed  to  control  the 
written  contract  of  parties." — (Bryan  &  McPJiial  v.  Cow- 
art,  21  Ala.  92  ;  Brantley  v.  West,  27  Ala.  542.)  And  more 
especially  are  these  declarations  insufficient  to  overturn  the 
sworn  denials  of  the  answer,  when  sustained,  as  they  are, 
by  the  evidence  of  Thomas  Wilson,  (the  only  witness  ex- 
amined who  was  present  when  the  execution  of  the  deed 
was  acknowledged,)  and  also  of  Jane  Butt  and  Elizabeth 
Prayter. 

The  decree  of  the  chancellor  dismissing  the  bill  is  af- 
firmed. 


SELMA  &  MERIDIAN  R.  E.  CO.  vs,  KNAPP. 

[action  on  the  case.] 

1.  Diminulion  in  value  of  rent;  proof  concerning. — In  an  action  on  the  case 
against  a  railroad  company  for  injury  done  to  a  house  and  lot,  in  a 
town,  by  the  construction  of  a  railroad  cut,  in  the  street  opposite,  it  is 
competent  to  show,  that  the  value  of  the  rent  of  the  property  was 
thereby  diminished  ;  but  it  is  not  competent  to  show,  that  the  rent  of 
other  property,  similarly  situated,  belonging  to  third  persons,  was  di- 
minished by  the  same  cause. 

2.  Special  injury;  proof  of . — It  is  competent  to  show  that  the  premises 
were  diminished  in  value  by  the  railroad  cut,  specifically,  as  a  residence 
and  shoe  shop,  purposes  to  which  they  had  been  previously  put. 

Appeal  from  Circuit  Court  of  Marengo. 
Tried  before  Hon.  James  Cobbs. 

Knapp  brought  his  action  of  trespass  on  the  case  against 
the  "  Selma  and  Meridian  Railroad  Company"  for  injury 
done,  as  alleged,  to  his  house  and  lot,  situated  in  the  city 
of  Demopolis,  by  reason  of  the  opening  of  a  railroad  cut 
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or  ditch,  twenty  feet  deep  and  forty  feet  wide,  along  the 
street  in  said  city,  upon  which  his  house  and  lot  were 
situated.  In  the  course  of  the  trial  plaintiff  introduced  a 
witness  "  to  prove  what  was  the  value  of  the  rents,  or  the 
the  rents  of  property  situated  on  the  street  over  which 
said  defendant's  road  was  located,  namely,  Franklin  street* 
Demopolis ;  and  said  witness  testified,  that  he  did  not 
know  the  value  of  said  rent,  or  what  property,  located  in 
said  street,  would  rent  for,  because  he  had  known  of  none 
having  been  rented  on  said  street ;  but  he  knew  the  value 
of  rents,  and  of  other  property  in  said  city.  The  plaintiff 
then  asked  the  witness  how  much  the  rents  of  the  property 
of  plaintiff  was  depreciated  in  value  by  the  construction  of 
said  road?  To  this  question  defendant  objected,  on  the 
ground  that  witness  was  not  competent  to  express  an 
opinion,  and  that  this  question  was  illegal ;  but  the  court 
overruled  the  objection,  and  permitted  the  witness  to  testify 
that  the  rents  of  said  property  were  depreciated  from  one- 
half  to  two- thirds  of  its  former  value  by  the  construction  of 
said  road.  To  these  rulings  of  the  court  defendant  sever- 
ally excepted.  The  plaintiff  then  introduced  a  witness  who 
owned  property  adjoining  the  property  of  plaintiff,  and 
asked  him  if  he  had  ever  offered  said  property  for  rent, 
since  the  construction  of  defendant's  road.  To  this  ques- 
tion defendant  objected,  but  the  court  overruled  the  objec- 
tion. The  witness  then  testified  that  he  had  offered  said 
property  for  rent  without  finding  any  one  to  rent  it.  To 
this  testimony  defendant  excepted.  Plaintiff  was  allowed, 
also,  to  prove,  against  the  objection  of  defendant,  that  the 
value  of  his  premises,  as  a  residence  and  a  shoe  shop,  had 
been  injured  by  the  construction  of  defendant's  road. 

There  was  a  verdict  and  judgment  for  the  plaintiff  for 
the  sum  of  $700,  from  which  the  defendant  appealed,  and 
assigned  for  error  the  rulings  aforesaid. 

Clvbke  &  Lyon,  for  appellant. 

Rice,  Semple  &  Goldthwaite,  contra. 

A.  J.  WALKER,  C.  J. — We  think  it  was  permissible  for 
the  plaintiff  to  show  that  the  value  of  the  rent  of  his  prem- 
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ises  was  diminished. — Johnson  v.  State,  37  Ala.  457  ;  Ward  v. 
Reynolds,  32  Ala.  384.  But  we  do  not  think  it  was  competent 
to  prove  the  diminution  in  the  value  of  the  rents  of  other 
premises  similarly  situated,  and  aflfected  by  the  same  cause. 
Such  evidence  ought  not  to  have  influenced  the  jury,  and 
ought  not  to  have  been  admitted.  Although  we  entertain 
much  doubt  upon  the  subject,  we  decide,  that  there  was  no 
error  in  admitting  the  evidence  as  to  the  injury  to  plain- 
tiff's lot  in  its  adaptation  to  the  purpose  of  residence  and 
a  shoe  shop. 
Reversed  and  remanded. 


ARUNDALE  et  al  vs.  MOORE. 

[appeal  from  justice  of  the  peace.] 

This  was  an  appeal  from  the  Circuit  Court  of  Jackson 
county. 

Walker  &  Bbickell,  for  appellants. 

JUDGE,  J. — The  record  shows  this  suit  originated  be- 
fore a  justice  of  the  peace,  and  that  it  was  removed  to  the 
circuit  court  by  appeal.  The  circuit  court  rendered  a  judg- 
ment final  by  default,  against  the  defendant,  for  an  amount 
exceeding  twenty  dollars,  without  a  statement,  or  any  other 
pleading,  disclosing  the  plaintiff's  cause  of  action.  This 
was  error,  for  which  the  judgment  must  be  reversed  and 
the  cause  remanded. — (Revised  Code,  2773 ;  Reaves'  Di- 
gest, §  46,  p.  67-§  48,  p.  67. 
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JONES  vs.  HOWARD,  Guardian.- 

[attachment JUDGMENT    BY   DEFAULT.] 

Appeal  from  the  Circuit  Court  of  Eussell. 
Tried  before  Hon.  Robert  DouaHERTY. 

The  appellee,  as  guardian  of  one  Anderson,  sued  out  an 
attachment  against  the  goods  of  the  appellant.  The  affi- 
davit for  the  attachment  reads  as  follows :  "  That  said 
Mathew  J.  Jones  is  indebted  to  him,  (the  appellee,)  as  said 
guardian,  in  the  sum  of  $130,  for  the  hire  of  negro  woman 
Adaline,  for  the  year  1864,  and  that  said  amount  is  justly 
due,"  &G.  The  attachment  issued  in  November,  1865,  re- 
turnable to  the  next  term  of  Russell  circuit  court.  No 
complaint,  or  declaration,  was  filed  in  the  case,  and  at  May 
term,  1867,  the  court  rendered  a  judgment  final  by  default 
against  the  defendant  for  $165.45,  without  further  proof 
as  far  as  the  record  shows,  than  what  has  been  stated. 

From  this  judgment  defendant  appealed,  and  assigns  the 
same  for  error. 

G.  D.  &  G.  W.  Hooper,  for  appellant. 

BYRD,  J. — The  court  erred  in  rendering  a  judgment  by 
default  final,  when  no  complaint  had  been  filed,  and  upon  a 
claim  such  as  the  one  set  out  in  the  affidavit  made  as  the 
ground  for  attachment  process. — Code,  §  2570  ;  Amason  v. 
Nash,  19  Ala.  104 ;  Langdon  v.  Williams,  22  Ala.  681  ; 
BeviUe  v.  Reese,  25  Ala.  451 ;  Connoly  v.  Ala.  &  Tenn.  R.  R. 
Co.,  29  Ala.  373. 

Reversed  and  remanded. 


484  ALABAMA. 


J.  L.  &  W.  G.  Browning  v.  Hamilton,  use  of  Stewart 


J.  L.  &  W.  G.  BKOWNING  vs.  HAMILTON,  use  of 
STEWART. 

[action  for  conversion.] 

1.  Peraonalty ;  what  tiecessary  to  make  a  valid  sale  of,  in  respect  to  identity, — 
The  full  legal  title  to  personalty  does  not  pass  by  a  contract  of  sale, 
where  the  identity  of  the  property  contracted  to  be  sold  is  not  ascer- 
tained by  the  contract,  nor  capable  of  identification  by  parol  evidence. 

2.  Action  for  conversion  icill  not  lie  in  this  case. — The  written  instrument, 
and  the  evidence  adduced  in  this  case,  do  not  so  identify  thirty  bales 
or  fifteen  thousand  pounds  of  cotton,  as  to  invest  the  appellee  ^\^th  a 
title,  under  which  he  can  maintain  an  action  for  their  conversion. 

Appeal  from  the  Circuit  Court  of  Marengo. 
Tried  before  the  Hon.  James  Cobbs. 

This  was  an  action  for  the  conversion  of  thirty  bales  of 
cotton,  brought  by  William  B.  Hamilton,  for  the  use  of 
Charles  D.  Stewart,  against  J.  L.  &  W.  G.  Browning,  the 
appellants  in  this  case. 

In  the  course  of  the  trial  below  the  plaintiff  introduced, 
as  part  of  his  evidence,  having  proved  the  same,  a  written 
instrument,  of  which  the  following  is  a  copy,  to- wit : 

"  Eeceived,  Dayton,  Ala.,  April  1st,  1865,  of  W.  B.  Hamil- 
ton, eleven  thousand  two  hundred  and  fifty  dollars,  in  full 
payment  of  thirty  bales  of  cotton,  this  day  sold  to  him, 
weighing  (15,000)  fifteen  thousand  pounds  ;  said  cotton  to 
be  of  middling  quality,  and  to  be  baled  in  bagging  and 
rope;  and  we  bind  ourselves  to  keep  said  cotton  well 
stored,  where  it  will  be  protected  from  injury  by  stock,  or 
weather,  and  to  deliver  the  same  at  Prairie  Bluff,  on  the 
Alabama  river,  upon  receiving  reasonable  notice  to  do  so, 
by  the  said  Hamilton  or  his  authorized  agent.  It  is  under- 
stood that  the  said  Hamilton  takes  all  risks  to  said  cotton, 
by  reason  of  raids  from  the  public  enemy,  and  all  other 
risks,  except  such  injuries  and  accidents  as  could,  or  might 
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be  prevented,  by  the  usual,  customary  care,  which  planters 
are  in  the  habit  of  giving  to  their  cotton ;  and  to  mark  the 
initials  of  said  Hamilton  thus :  *  W.  B.  H.' 

(Signed)  J.  L.  &  W.  G.  Browning. 

Witness : 

Thomas  J.  Woolf." 

There  was  no  proof  going  to  show  that  any  specific 
thirty  bales  of  cotton  had  been  set  apart,  or  separately 
marked,  or  designated  for  said  Hamilton,  as  the  cotton 
called  for  in  the  foregoing  instrument ;  nor  any  delivery  of 
possession  of  thirty  bales,  or  any  part  thereof,  from  the 
Brownings  to  Hamilton,  at  the  time  said  paper  was  exe- 
cuted, or  afterwards,  and  before  suit  brought,  except  the 
instrument  itself. 

There  was  proof  offered  by  the  defendant  going  to  show 
that  the  thirty  bales,  or  fifteen  thousand  pounds  of  cotton 
mentioned  in  said  instrument,  was  a  portion  of  a  larger 
mass  of  unginned  cotton,  lying  in  bulk,  in  the  seed,  at  the 
gin  house  of  the  defendants,  at  the  time,  and  for  some 
six  months  after  said  writing  was  executed.  This  testi- 
mony was  ruled  out  by  the  court  below,  upon  the  ground, 
as  the  court  decided,  that  it  went  to  contradict,  or  vary 
the  written  instrument.     To  this  defendant  excepted. 

A  variety  of  questions  were  raised  as  to  the  validity  of 
a  United  States  revenue  stamp  placed  upon  the  instrument, 
during  the  trial,  and  many  rulings  of  the  court  below  were 
excepted  to  by  defendants,  but  as  the  decision  of  this 
court  turns  altogether  on  the  point  already  presented,  they 
need  not  be  noticed. 

A  verdict  and  judgment  was  given  for  the  plaintiff  be- 
low, from  which  the  defendants  appealed. 

Clarke  &  Lyon,  William  M.  Brooks,  for  appellants. 
F.  S.  Lyon,  contra. 

BYRD,  J. — 1.  The  authorities  are  nearly  uniform  in 
holding  that  the  legal  title  to  personalty  does  not  pass  by 
a  contract  of  sale  where  the  identity  of  the  property  con- 
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tracted  to  be  sold  is  not  ascertained  by  the  contract,  nor 
capable  of  identification  by  parol  evidence. 

If  the  property,  the  subject  of  the  sale,  is  an  undivided 
part  of  a  species  which  is  capable  of  separation,  its  identi- 
fication is  not  such  as  the  law  requires  in  order  to  transfer 
the  legal  title  by  a  sale.  Until  it  is  separated  from  the 
bulk,  the  title  remains  with  the  seller ;  and  if  lost,  as  a 
general  rule,  he  must  bear  the  loss ;  but  when  separated 
the  title  passes,  unless  there  is  some  stipulation  which  pre- 
vents ;  and  if  lost,  though  the  possession  is  with  the  seller, 
the  loss  falls  on  the  buyer,  unless  the  loss  is  occasioned  by 
some  illegal  act  or  omission  of  the  seller. 

The  doctrine  above  stated  is  maintainable  upon  reason 
and  authority. — {Screivs  v.  Roacli,  32  Ala.  575;  Wallace  v- 
Breeds,  13  East,  522  ;  Austin  v.  Craven,  4  Taunt.  644;  1  Par. 
on  Con.,  §  441,  et  seq.) 

In  the  case  before  us  the  contract  and  evidence  do  not 
so  identify  the  thirty  bales  of  cotton  or  the  fifteen  thous- 
and pounds  sold,  as  to  transfer  the  title  to  the  appellee. 
And  in  the  absence  of  such  identification,  the  action  of 
trover  can  not  be  sustained,  and  the  purchaser  must  resort 
to  an  action  on  the  contract  for  redress. 

As  the  other  questions  raised  in  the  bill  of  exceptions 
are  not  likely  to  be  presented  in  the  same  form  on  another 
trial,  in  this  or  a  different  suit,  if  one  is  brought,  it  is 
unnecessary  to  express  any  opinion  upon  them. — Bell's 
AdmW  V.  Nickols,  38  Ala.  678. 

Reversed  and  remanded. 
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BLACKFORD  et  al.  vs.  KILLAN,  Adm'e. 

[action    on   NOTK — PLEAS — PBACTICE.  ] 

1.  Plea  stricken  out;  to  revise  action  of  court  helovo;  what  necessary. — When 
a  plea  of  the  defendant  is  stricken  out  by  the  court  below,  the  action  of 
the  court  will  not  be  revised,  unless  the  record  shows  that  an  excep- 
tion was  duly  taken  to  the  court's  action. 

Appeal  from  the  Circuit  Court  of  Greene. 
Tried  before  Hon.  James  Cobbs. 

Action  by  Killan,  administrator  of  Brown,  on  note  given 
by  defendants,  the  appellants  in  this  court.  Defendants 
filed  a  plea  of  "  failure  of  consideration  and  breach  of 
warranty."  This,  on  motion  of  plaintiff,  was  stricken  out, 
but  to  this  there  was  no  exception  taken,  in  the  court  below, 
by  the  defendants.  The  defendants  declined  to  plead 
further,  and  a  judgment  nil  didt  was  entered  by  the  court, 
against  the  defendants,  for  the  amount  of  the  note,  and 
interest,  and  costs  of  suit. 

From  this  judgment  the  defendants  appealed,  and  assign 
for  error,  the  striking  out  of  the  plea  as  aforesaid. 

J.  B.  Clark,  for  appellants. 
Watts  &  Troy,  contra. 

A.  J.  WALKER,  C.  J.— The  striking  out  of  the  defend- 
ant's pleas  can  only  be  revised  upon  exception  taken  in  the 
court  below. — Mahoney  v.  Cleary,  34  Ala.  97. 

Affirmed. 
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WISE  ET  AL.  VS.  RINGEE. 

[motion  to  quash  execution.] 

1.  Judgment  of  the  couit  hetow;  will  not  be  reviewed,  when. — tJnlesB  the 
record  shows  aflSirmatively  all  the  facts  upon  which  the  court  below 
acted,  its  action  will  not  be  reviewed,  if  there  be  any  supposable  state 
of  facts  by  which  that  action  could  be  sustained. 

Appeal  from  the  Circuit  Court  of  Cherokee. 

The  record  in  this  case  contains  a  motion  made  by  the 
appellants  to  quash  an  execution,  issued  against  them  in 
favor  of  the  appellee  as  the  obligors  on  a  replevin  bond, 
which  had  been  executed  by  them  for  the  delivery  of  a 
certain  slave  which  had  been  attached  as  the  property  of 
Jacob  Wise,  in  an  attachment  sued  out  against  him  by 
Ringer.  Judgment  had  been  rendered  in  the  attachment 
suit  against  Wise,  and  the  bond  had  been  returned  as 
"  forfeited."  The  record  does  not  set  out  any  statement  of 
facts  which  were  proved  to  sustain  the  motion,  nor  any  bill 
of  exceptions,  or  other  matter,  to  show  that  the  decision  of 
the  court  below  was  excepted  to.  There  is  a  judgment  of 
the  court  overruling  the  motion,  and  from  this  the  said 
Wise  et  al  appealed,  and  assign  for  error  the  refusal  of  the 
court  below  to  grant  their  motion. 

Thomas  B.  Cooper,  for  appellants. 

BYRD,  J. — On  the  authority  of  Lunsford  et  al.  v.  Rich- 
ardson &  O'Neal,  6  Ala.  618,  we  hold  that  an  appeal 
lies  from  the  judgment  of  an  inferior  court  overruling  a 
motion  to  quash  a  forthcoming  bond,  where  an  execution 
has  been  issued  upon  it ;  and  that,  therefore,  an  appeal 
lies  from  a  judgment  overruling  a  motion  to  quash  the  exe- 
cution.    Secus,  as  to  a  motion  to  quash  a  bond  on  which 
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no  execution  has  issued,  viz :  Gayh  &.  Biggs  v.  Bancroft^ 
Adm'r,  22  Ala.  648. 

But  there  is  no  bill  of  exceptions  in  this  case,  nor  does 
the  record  show  that  any  exception  was  taken  to  the  ruling 
of  the  court  below.  In  this  state  of  the  record  we  are  left 
to  the  presumption  that  the  appellant  did  not  sustain  by 
proof  the  allegations  of  his  petition,  or  that  the  court  had 
sufficient  evidence  before  it  to  authorize  its  refusal  to  quash 
the  execution. 

Where  the  court  gives  judgment  upon  the  facts  and  law 
of  the  case,  its  action  will  not  be  reviewed,  unless  the  record 
affirmatively  shows  all  the  facts  upon  which  it  acted,  where 
any  supposable  state  of  facts  would  sustain  the  action  of 
the  court. — McLemore  v.  Nuckols,  37  Ala.  662;  Ward  v. 
Cameron's  Administrators,  ib.  691. 


MARY  V.  WALKER  vs.  JOHN  R.  WALKER. 


[biix  fob  divoece  ] 

1.  Motion  to  dismiaa  ;  rule  as  to  time. — Where  a  decree  for  a  divorce  was 
entered  or  enrolled,  on  20th  November,  1866,  and  an  appeal  from  said 
decree  was  taken,  on  20th  February  following,  the  appeal  is  in  time 

2.  Decree  pro  confesso  ;  urdimely  taken. — The  order  of  the  register  required, 
(Code,  $  13;  section  30,  article  4,  Constitution  of  Alabama,)  that 
the  defendant  should  answer,  or  demur,  on  or  before  the  8th  day  of 
May,  1866  ;  on  the  14th  day  of  May,  1866— less  than  thirty  days  from 
the  last  date — the  complainant  asked,  and  obtained  a  decree  pro  confesso  ; 
this  was  error. — Act  of  8th  February,  1858,  p.  230. 

Appeal  from  the  Chancery  Court  of  Russell. 
Heard  before  Hon.  N.  W.  Cocke,  Chancellor. 

This  was  a  bill  for  a  divorce  filed  by  John  R.  Walker 
against   his   wife,  Mary  V.   Walker,   charging   adultery 
31 
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There  was  a  decree  rendered  in  his  favor,  from  which  she 
appealed.    The  statement  of  facts,  in  the  opinion  of  the 
court,  upon  the  points  on  which  the  decision  turns,  is  full 
to  those  points,  and  no  further  statement  is  necessary. 
There  was  a  motion  to  dismiss  the  appeal. 

G.  T>.  &  G.  W.  Hooper,  and  W.  C.  McIveb,  for  appellant. 
L.  F.  McCoy,  contra. 

A.  J.  "WALKER,  C.  J. — The  decree  in  this  case  is  dated, 
and  was  entered  on  the  20th  November,  1866,  and  is  to  be 
regarded  as  enrolled  on  that  day. — Ansley  v.  Robinson,  16 
Ala.  793.  The  appeal  was  taken  on  the  20th  February, 
1867.  The  time  within  which  an  act  is  required  to  be  done 
is  computed  by  excluding  the  first  and  including  the  last 
day. — Code,  §  13.  According  to  this  computation,  the  ap- 
peal was  taken  within  three  months  from  the  enrollment  of 
the  decree,  as  required  by  the  30th  section  of  the  4th  arti- 
cle of  the  constitution.  The  motion  to  dismiss  the  appeal^ 
therefore,  is  overruled. 

2.  The  register's  order  of  publication  required  that  the 
defendant  should  answer  on  or  before  the  8th  day  of  May, 
1866.  The  decree  pro  confesso  was  taken  on  the  14th  day 
of  May,  1866,  only  six  days  after  the  appointed  time  of 
answering.  The  4th  section  of  the  act  of  8th  February, 
1858,  p.  230,  prescribes  that  the  decree  pro  confesso  may 
be  entered  after  thirty  days  from  the  time  specified  in  the 
order  of  publication  to  answer.  The  decree  pro  confesso 
was,  therefore,  taken  too  soon,  and  the  court  erred  in  pro- 
ceeding to  a  decree  final,  ex  parte,  as  to  the  defendant  upon 
the  decree  pro  confesso. 

Reversed  and  remanded. 
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EATON  ET  AL  vs.  p.  W.  &  T.  K.  HAERIS. 

[ACTICN   on   note — JUDftMENT  NHj   DIGIT.] 

1.  Clerk  of  court;  right  to  office, — The  ofl&cial  authority  of  a  clerk  of  the 
court  to  exercise  his  office  can  not  be  brought  up  for  judicial  decision, 
on  a  motion  to  quash  a  summons  issued  by  him,  on  the  ground  that  he 
was  not  a  lawful  officer. 

2.  Jvdgment  nil  dicit ;  effect  of. — Where  parties  appear  in  a  case  and  submit 
a  motion,  and  afterwards  a  judgment  nil  dicit  is  rendered  against  them, 
all  irregularities  are  cured,  which  should  have  been  objected  to  in  the 
court  below.  And  where  the  writ,  or  summons,  is  returned  as  to  one 
of  the  defendants,  "  not  found,"  and  the  record  afterward  recites,  that 
"  the  parties  came  by  their  attorneys,"  a  judgment  against  all  will  be 
held  good. 

Appeal  from  the  Circuit  Court  of  Marengo. 
Tried  before  Hon.  James  Cobbs. 

Tms  was  an  action  on  a  note  brought  by  appellees 
against  appellants.  The  defendants  below  moved  to  quash 
the  summons,  upon  the  ground,  that  the  clerk  who  issued 
it  was  not  a  lawful  ofi&cer ;  which  motion  the  court  over- 
ruled, and  defendants  excepted.  The  other  points  in  the 
case  plainly  appear  from  the  opinion  of  the  court.  There 
was  a  judgment  nil  dicit  for  the  amount  of  the  note  and 
interest,  from  which  the  defendants  appealed.  The  sum- 
mons, as  to  one  of  the  three  defendants,  was  returned  by 
the  sheriff  "  not  found,"  but  judgment  was  rendered  against 
aU. 

W.  B.  MoDAWELL,  and  Pettus  &  Dawson,  for  appellants. 
Clarke  &  Lyon,  contra. 

JUDGE,  J.— 1.  The  right  to  the  office  of  clerk  of  the 
circuit  court  can  not  be  determined  on  a  motion  to  quash 
the  leading  process  of  a  suit  which  has  been  issued  by  the 
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incumbent  in  his  official  capacity.  The  proper  mode  of 
testing  the  right  of  the  incumbent  to  the  office,  is  by  a 
direct  proceeding  for  that  purpose. — See  opinion  in  Harris 
et  al.  V.  Parker y  Adm'r,  on  the  motion  to  dismiss  the  appea 
in  that  case,  delivered  at  the  June  term,  1867,  and  the  au- 
thorities therein  cited.. 

2.  It  is  not  averred  in  the  complaint,  in  terms,  that  the 
note  sued  on  was  executed  by  the  appellants.  But  the 
judgment  entry  shows  that  the  parties  appeared  by  their 
attorneys,  and  that  the  defendants  below  moved  the  court 
to  quash  the  summons  and  complaint  in  the  cause ;  and 
that  after  this  motion  was  overruled,  a  judgment  by  nil 
dicit,  was  rendered  against  the  defendants. 

The  eflfect  of  the  appearance  and  judgment  is,  to  pre- 
clude the  appellants  from  objecting  to  the  regularity  of 
the  previous  proceedings.  Such  has  long  been  the  estab- 
lished doctrine  of  this  court. — {Clemens  v.  Johnson,  3  Stew. 
&  Por.  269 ;  see,  also,  Smith's  Adm'r  v.  Norioood,  9  Por. 
287 ;  Dunn  v.  TiUotson,  9  Port.  272 ;  Andreivs  &  Brothers  v. 
McCay,  8  Ala.  920.) 

3.  It  has  been  too  often  decided  by  this  court  to  be  now 
considered  an  open  question,  that  though  all  the  parties 
declared  against  in  an  action  at  law,  have  not  been  served 
with  the  initiatory  process  of  the  cause,  yet  if  the  judg- 
ment entry  recites  that  "  the  parties  came  by  their  attor- 
neys," an  appearance  is  shown  which  dispenses  with  the 
regular  service — the  only  object  of  which  is  to  bring  the 
parties  into  court. — {Gilbert  v.  Lane,  3  Port.  267  ;  Laxxy  et 
al  V.  Beck,  6  Port.  167 ;  Hobson  v.  Emanuel,  8  Port.  442.) 

Judgment  affirmed. 
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BEUNER  vs.  KINSEL. 

[attachment.] 

1.   Writ  of  attachment;  form  of;  substantially  good. — The  writ  of  attach- 
ment set  out  in  this  case,  substantially  good,  under  §§  2562  and  2849 
;    of  the  Code  ;  and  it  was  error  in  the  circuit  court  to  quash  the  same. 

Appeal  from  the  Circuit  Court  of  Dale 
Tried  before  Hon.  H.  D.  Clayton. 

Bruner  made  affidavit,  and  sued  out  an  attachment  for 
rent,  alleged  to  be  due  him  from  Kinsel,  the  appellee. 
The  writ  of  attachment  is  in  these  words  : 

"  State  of  Alabama — Dale  county. 

To  any  lawful  constable  of  said  county — Greeting : 

Whereas,  Daniel  M.  Bruner  hath  complained,  on  oath 
to  me,  M.  R.  Sims,  justice  of  the  peace,  that  Jesse  Kinsel 
is  justly  indebted  to  D.  M.  Bruner  in  the  sum  of  one  hun- 
dred dollars,  and  that  the  said  D.  M.  Bruner  having  made 
affidavit,  and  given  bond,  as  required  by  law,  in  such  cases, 
you  are  commanded  to  attach  so  much  of  the  estate  of 
said  Jesse  Kinsel  as  will  be  of  value  to  satisfy  the  said 
debt  and  costs,  according  to  the  complaint ;  and  such 
estate,  unless  replevied,  so  to  secure,  that  the  same  may  be 
liable  to  further  proceedings  thereon,  to  be  had  at  New- 
ton, in  said  county,  on  the  fourth  Monday  in  April  next ; 
when  and  where  you  must  make  known  how  you  have 
executed  this  writ. 

Witness  my  hand,  this  7th  day  of  December,  A.  D.,  1867. 
(Signed)  M.  R.  Sims,  J.  P." 

This  attachment  was  levied  on  fifty  bushels  of  corn  and 
three  stacks  of  fodder. 


494  ALABAMA. 


Bruner  v.  Einsel 


On  22d  April,  1867,  a  trial  was  had  before  the  justice  of 
the  peace  who  issued  the  attachment,  when  judgment  was 
given  by  him,  in  favor  of  the  plaintiff,  for  the  sum  of  $77 
and  costs,  and  an  order  made  for  the  sale  of  the  corn  and 
fodder  levied  upon.  From  this  judgment  there  was  an 
appeal  taken  by  the  defendant  to  the  circuit  court.  At 
the  fall  term,  1867,  of  the  circuit  court  for  Dale  county, 
there  was  a  motion  made  by  defendant  to  quash  the  writ  of 
attachment.  The  court  granted  the  motion,  and  gave  judg- 
ment quashi^ig  the  attachment,  and  against  the  plaintiff 
for  all  the  costs  which  had  accrued. 

From  this  judgment  the  defendant  appealed  to  this 
court,  and  here  assigns  the  same  for  error. 

W.  C.  Gates,  for  appellant. 

BYKD,  J. — There  was  no  substantial  defect  in  the  attach- 
ment. It  is  somewhat  informal.  It  does  not  expressly 
state  that  further  proceedings  thereon  would  be  had  before 
the  justice  issuing  the  attachment,  or  before  whom  they 
would  be  had.  But  we  think  that  the  clear  inference  is, 
that  they  were  to  be  had  before  the  justice  issuing  it. 

Under  §§  2562  and  2849,  we  are  of  the  opinion  that  the 
attachment  was  substantially  good,  and  the  court  should 
not  have  quashed  it. 

It  would  be  well  for  officers  to  follow  strictly  the  forms 
given  in  the  Code,  when  they  are  applicable. 

Beversed  and  remanded. 
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LONG  vs.  PACE. 

[BHili  TO   ENTOBCE  VENDOE's  LIEN.] 

1.  BiU  to  enforce  vendor' 8  lien,  mtist  contain  certain  description  of  the  land. — 
Where  a  bill  in  chancery,  to  enforce  a  vendor's  lien,  fails  to  give  such  a 
description  of  the  land  as  will  inform  the  defendant  what  he  has  to 
defend,  and  the  court  for  what  particular  land  it  is  to  render  a  decree  of 
sale,  it  is  error  to  render  any  decree  in  the  case. 

Appeal  from  Chancery  Court  of  Russell. 
Heard  before  Hon.  N.  W.  Cooke,  Chancellor. 

This  was  a  bill  in  chancery  filed  by  Pace  (the  appellee) 
against  the  appellant,  to  subject  certain  land  to  sale,  for 
the  enforcement  of  a  vendor's  lien.  There  was  a  decree 
pro  con/esso,  and  a  sale  of  the  land  ordered.  From  this 
the  said  Long  appealed,  and  assigns  for  error  the  decree 
of  the  court. 

The  opinion  of  the  court  is  so  full  on  the  question  de- 
cided, that  no  further  statement  is  necessary. 

G.  D.  &  G.  W.  Hooper,  for  appellant. 
L.  E.  McCoy,  contra. 

JUDGE,  J.— The  object  of  the  bill  seems  to  be  to  en- 
force the  vendor's  lien  upon  real  estate  for  the  payment  of 
the  purchase  money. 

It  is  essential,  in  a  bill  of  this  character,  that  the  land 
should  be  described  with  sufficient  particularity  to  inform 
the  defendant  what  he  is  to  defend  against,  and  the  court 
what  particular  land  it  is  called  on  to  render  a  decree  for 
the  sale  of. 

This  has  not  been  done  in  the  present  case.  The  land 
which  it  is  averred  is  subject  to  the  lien,  is  described  in 
the  bill  as  follows :    "  The  north  half  of  the  southeast 
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quarter  of  section  eleven,  township  eighteen,  and  range 
eight."  But  in  what  land  district  the  land  is  located,  or 
whether  it  is  within  the  State  of  Alabama  or  not,  is  not 
stated. 

It  is  true  the  courts  take  judicial  notice  of  the  public 
surveys  ;  but  section  eleven,  township  eighteen,  and  range 
twenty-eight,  may  be  found  in  many  surveys  of  this  char- 
ter, and  without  more  definiteness  of  description,  it  can 
not  be  judicially  known  which  was  intended. 

The  bill  is  defective  in  other  respects  than  that  named, 
and  is  very  inartificially  drawn  ;  but,  for  the  defect  par- 
ticularly pointed  out,  if  no  other,  the  decree  of  the  chan- 
cellor can  not  be  sustained,  even  though  founded  upon  a 
decree  pro  cmfesso. 

Decree  reversed  and  cause  remanded. 


BKTANT  AND  WIFE  vs.  HORN,  Ex'r.I 

[PBOBATE   COURT — JtJBISDICTION.] 

1.  Probate  court;  jurisdiction  of,  over  its  orders  and  decrees. — An  executor, 
in  1860,  made  a  partial  settlement  before  the  probate  court,  and  a  decree 
rendered  in  favor  of  the  legatees,  for  the  amounts  set  apart  for  them  ; 
for  cause,  the  court  ordered  the  share  of  one  of  the  legatees  to  be 
retained  by  the  executor,  subject  to  the  future  order  of  the  court ;  in 
1864  the  executor  made  a  final  settlement  of  his  administration  upon 
the  estate,  and  at  the  same  time  filed  his  resignation  as  executor ;  in 
1867  this  legatee  made  a  motion  to  the  probate  court  to  revive  and 
amend  the  decree  of  partial  distribution  of  I860, — held,  that  after  the 
final  settlement,  the  jurisdiction  of  the  probate  court  ceased,  and  that 
the  party's  remedy,  if  he  had  any,  was  in  chancery. 

Appeal  from  the  Probate  Court  of  Marengo. 

This  was  a  proceeding  by  petition  to  the  probate  court 
of  Marengo,  on  the  part  of  the  appellants,  to  amend  and 
revive  a  decree  of  said  court,  made  at  the  May  term,  1860, 
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on  a  partial  settlement  of  the  estate  of  John  Horn,  de- 
ceased, by  John  A.  C.  Horn,  the  executor,  (appellee  in  this 
court.)  The  petition  was  duly  sworn  to,  and  was  filed  on 
the  8th  April,  1867. 

The  facts  of  the  case  are  sufficiently  stated  in  the  opinion 
of  the  court. 

Morgan  &  Lapsley,  for  appellants. 
S.  J.  CuMMiNGS,  contra. 

BYRD,  J. — 1.  It  appears,  from  the  record,  that  appellee, 
as  executor,  made  a  partial  settlement  of  his  adminis- 
tration of  the  estate  of  his  testator,  in  the  probate  court 
at  the  May  term,  1860 ;  and  there  being  an  amount  of 
pecuniary  assets  in  the  hands  of  the  executor,  as  shown 
in  his  account,  the  court  rendered  a  decree  distributing  the 
same  between  certain  distributees  of  the  estate  and  lega- 
tees under  the  will.  An  amount  was  ascertained,  by  the 
decree,  to  be  the  share  of  Mrs.  Bryan,  one  of  the  appel- 
lants and  one  of  the  distributees  and  legatees,  who  was 
then  married  to  her  present  husband.  But  the  decree  re- 
quired the  executor  to  hold  her  share  of  the  money  subject 
to  the  further  order  and  decree  of  the  court,  to  be  made 
on  the  determination  of  a  certain  chancery  suit  then  pend- 
ing between  the  appellants.  It  further  appears  that  the 
executor,  in  1864,  made  a  final  settlement  of  his  adminis- 
tration upon  the  estate,  and  at  the  same  time  filed  his 
resignation  as  executor,  which  was  ordered  by  the  court  to 
be  filed  and  recorded. 

Although  all  partial  settlements  may  be  held  to  be 
merged  in  the  final  one,  yet  a  decree  of  partial  distribu- 
tion may  not  be  merged  in  a  decree  on  the  final  settlement 
of  the  administration.  But  the  probate  court  may,  on 
such  final  settlement,  correct  any  error  which  may  have 
occurred  on  the  partial  distribution,  so  as  to  equalize  the 
shares  of  distributees.  The  mere  ascertainment  of  an 
amount  as  the  share  of  a  distributee  on  such  partial  dis- 
tribution, which  is  ordered  to  be  held  by  the  executor,  sub- 
ject to  a  future  order  of  the  court,  is  not  a  decree  of  dis- 
tribution as  to  such  distributee  which  is  final  in  its  charac- 
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ter ;  and  on  a  final  settlement  of  the  administration  of  the 
executor,  the  court  had  jurisdiction  over  the  fund,  and 
could  have  required  the  executor  to  pay  it  over  to  the 
distributee  or  to  the  administrator  de  bonis  non,  to  be  held 
by  him,  subject  to  the  future  order  of  the  court,  if  the 
chancery  suit  was  still  pending.  In  such  a  case  as  this, 
the  executor  held  the  money  uoder  the  order  of  the  court 
and  not  absolutely  for  the  distributee. 

2.  The  power  of  the  probate  court  over  its  proceedings 
and  decrees,  is  settled  in  the  case  of  Alexander,  AdmW,  v. 
Nelson,  in  Mss.,  at  'present  term  ;  also,  in  Modawdl  v.  Holmes, 
in  MSS.,  decided  June  7,  1867,  and  by  the  authorities  cited  in 
those  cases ;  Watt's  AdmW  v.  Watt's  Distributees,  37  Ala. 
643.  Whether  the  court  did  or  did  not  include  the  amount 
ascertained  on  the  partial  distribution,  in  the  amount  with 
which  the  executor  was  charged  on  the  final  settlement, 
and  whether  it  did  or  did  not  make  any  order  in  reference 
thereto,  still  the  court  having  the  jurisdiction  to  do  so,  it 
has  no  further  jurisdiction  over  the  same  after  a  final  set- 
tlement of  the  administration  of  the  executor  and  his 
resignation. — Hearne's  AdmW  v.  Harrison  and  Wife,  y  Ala. 
731 ;  Sankeys  Distributees  v.  Sanheys  Administrator,  18 
Ala.  713  ;  Rhodes  v.  Turner  et  ux,  %L  Ala.  210. 

3.  The  remedy  of  appellants,  if  they  have  any,  is  in 
another  tribunal,  where  all  the  matters  in  controversy 
between  the  parties  can  be  more  appropriately  disposed  of 
and  adjusted. 

The  court  had  no  jurisdiction  of  the  motion  of  appel- 
lants, upon  the  matters  disclosed  by  the  record,  and  the 
decree  of  the  probate  court  is  reversed,  and  a  decree  must 
be  here  rendered  dismissing  the  motion  of  appellants  in 
the  probate  court  at  their  costs,  and  they  must  pay  the 
costs  of  this  court. 

Reversed  and  decree  rendered. 
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BRAND,  Guardian,  vs.  ABBOTT. 

[settlement  of  gxjabdianship.  ] 

1.  Party  ;  competent  witness. — A  guardian,  on  a  proceeding  for  final  settle- 
ment of  his  accounts,  before  the  probate  court,  is  a  competent  witness 
in  his  own  behalf.— Kevised  Code,  §  2704  (2302a). 

2.  Guardian  ;  when  liable  for  compound  interest. — It  is  the  duty  of  a  guar- 
dian to  charge  compound  interest  on  debts  due  after  maturity,  and  he 
must  account  in  like  manner. — (Revised  Code,  §  2427  (2024a).  But, 
this  law  does  not  relate  to  the  interest  chargeable  against  a  guardian  on 
funds  in  hand.    Bybd,  J.,  dissenting  to  last  clause. 

3.  Same;  general  liability  to  pay  interest. — A  guardian  is  not  liable  for 
interest  at  all,  if  he  can  prove  that  he  could  not,  with  reasonable  dili- 
gence, loan  out  the  money  of  his  ward  safely  ;  unless  it  is  shewn  that 
he  has  used  or  converted  the  same. 

4.  Declarations. — Declarations,  not  part  of  the  transaction,  or  res  gestae, 
held  to  be  inadmissible  as  evidence. 

5.  Guardian;  conversion  by ;  rule  of  damages. — If  guardian,  in  1863  or 
1864,  converts  a  certain  amount  of  Confederate  treasury  notes,  belong- 
ing to  his  ward,  he  is  chargeable,  not  with  the  nominal  amount  of  the 
treasury  notes  so  converted*- but  their  value.    Byed,  J.,  dissenting. 

Appeal  from  the  Probate  Court  of  Perry. 

This  was  a  proceeding  for  the  final  settlement  of  his 
guardianship  accounts,  between  the  appellant.  Brand,  and 
his  ward,  Abbott,  the  appellee. 

At  the  hearing  the  said  Brand,  the  guardian,  offered  him- 
self as  a  witness  in  his  own  behalf.     This  the  court  refused 

> 

and  the  said  guardian  excepted. 

There  was  proof  conducing  to  show  that  the  guardian 
had  collected  the  funds  of  his  ward,  to  the  amount  of 
$2,500  or  $2,600  in  Confederate  notes,  of  the  "  old  issue," 
some  time  in  the  latter  part  of  the  year  1863,  and  that  he 
paid  this  out  in  satisfaction  of  his  individual  debts ;  that 
sometime  in  February,  1864,  he,  the  guardian,  received,  in 
payment  of  debts  due  to  him  individually,  the  sum  of  five 
or  six  thousand  dollars  in  Confederate  notes,  "  new  issue," 
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and  oflfered  to  prove  (but  the  testimony  was  ruled  out  as 
incompetent — see  the  opinion)  that  he  designed  to  retain, 
for  the  use  of  his  ward  and  to  benefit  his  ward,  so  much  of 
this  "  new  issue "  as  he  had  used,  of  the  "  old  issue " 
belonging  to  his  ward,  in  the  satisfaction  of  his  own  indi- 
vidual debts,  as  aforesaid. 

In  the  account,  as  stated  by  himself,  the  guardian  credited 
himself  with  the  amount  of  Confederate  notes,  "  old  issue," 
which  he  had  used,  and  replaced  with  "  new  issue,"  and 
brought  the  balance  standing  against  him,  according  to 
this  statement  of  the  accounts,  into  court,  in  "  new  issue." 
This  statement  of  the  account  the  court  refused  to  allow, 
but  stated  the  account  anew,  charging  the  guardian  with 
the  amount  of  the  Confederate  treasury  notes  received  in 
"  old  issue  "  from  the  time  they  were  received  and  used  as 
aforesaid,  making  yearly  rests  and  compounding  the  in- 
terest. 

To  this  action  of  the  court  the  said  Brand  excepted. 
He  appealed  from  the  final  decree  of  the  court,  and  assigns 
for  error  the  several  rulings  of  the  court  as  given  above. 

Moore  &  Lockett,  for  appellant. 
C.  C.  Crowe,  and  J.  F.  Vary,  contra. 

A.  J.  "WALKER,  C.  J. — The  guardian  was  a  compe- 
tent witness  to  testify  for  himself. — Revised  Code,  2704 
(2302a);  Padgett  v.  Padgett,  at  June  term,  1867.  The 
court  erred  in  the  exclusion  of  him  as  a  witness.  We  must 
reverse  for  this  error,  for  the  rule  is,  that  injury  is  presumed 
from  error,  unless  the  contrary  is  plainly  shown  by  the 
record. — Abrams  v.  Nunn,  January  term,  1868  ;  Ala.  &  Fla. 
R.  R.  V.  Watson,  January  term,  18 H8. 

2.  The  court  erred  in  charging  the  guardian  with  com- 
pound interest  on  the  money  in  hand.  The  guardian  was 
not  guilty  of  such  misconduct  as  renders  him  liable  for 
compound  interest. — Calhoun  v.  Calhoun,  Judge,  J.,  June 
term,  1867 ;  Bryant  v.  Craig,  12  Ala.  354.  It  is  the  duty 
of  a  guardian  to  charge  compound  interest  upon  debts 
after  maturity,  and  for  any  compound  interest  received  by 
him  he  is  chargeable. — Revised  Code,  2427  (2024a).    But 
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this  law  does  not  relate  to  the  interest  chargeable  against 
the  guardian  on  funds  in  hand. 

3.  The  guardian,  upon  a  future  trial,  should  not  be 
charged  even  with  simple  interest  on  the  money  in  hand,  if 
it  should  be  proved  by  him  to  the  court  that  he  could  not, 
by  the  exercise  of  reasonable  diligence,  make  such  an 
investment  as  is  authorized  by  the  Code,  unless  there 
was  a  conversion  by  him  of  the  money. — Revised  Code, 
2426,  (2024) ;  Owens  v.  Peebles,  Mss.,  A.  J.  Walker,  C.  J. ; 
Bryant  v.  Craig,  12  Ala.  354. 

As  the  evidence  upon  the  question  of  the  practicability 
of  loaning  out  the  money  may  not  be  the  same  on  another 
trial,  it  would  be  useless  for  us  to  pass  upon  the  evidence 
affecting  it,  set  out  in  the  present  transcript. 

4.  The  declarations  made  by  the  guardian  at  the  time  of 
receiving  money  were  not  in  any  way  explanatory  of  the 
payment  or  reception  of  the  money.  They  were  not,  there- 
fore, a  part  of  the  res  gestae,  and  were  properly  excluded.— 
Gordan  v.  Clapp,  38  Ala.  357. 

5.  Under  the  evidence  before  us,  the  guardian  converted 
the  "  old  issue  "  Confederate  money  to  his  own  use,  appro- 
priating the  same  to  the  payment  of  his  own  debts.  He 
was,  with  such  evidence  before  the  court,  chargeable  with 
the  value  of  the  money  so  converted,  not  with  its  nominal 
amount.— (r/eww  V.  ?raZ?er,  mss.,  January  term,  1868. 

If,  on  another  trial,  it  should  appear  that  the  guardian 
merely  substituted  a  better  kind  of  Confederate  money 
instead  of  the  "  old  issue,"  and  using  the  inferior  funds  of 
the  ward  as  a  favor  to  the  latter,  and  if  no  injury  resulted, 
a  new  question  will  arise,  not  now  presented,  and  therefore 
not  decided. 

BYRD,  J.— I  concur  in  the  first,  third  and  fourth  points 
decided  by  the  court,  and  dissent  from  the  second  and 
fifth.  If  a  guardian  uses  the  money  of  his  ward,  when  he 
could  loan  it  out  as  required  by  law,  I  hold  that  he  is  re- 
sponsible for  compound  interest.  Such  I  conceive  to  be  the 
result  of  the  act  of  24th  February,  1860,  p.  51. 

Reversed  and  remanded. 
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LEWIS  vs.  WOOD. 

[action   on   note — PRACTICE.] 

1.  Granting  continuance  on  teims}  practice. — Where  the  court  below  im. 
poses  terms  as  condition  of  continuance,  and  the  party  accepts  them, 
this  court  will  not  revise  the  action  of  the  court  below. 

2.  Refusal  to  hear  second  application  for  continuance  until  previous  order  is 
complied  with. — The  action  of  the  court  below,  in  refusing  to  hear  a 
second  application  for  a  continuance  until  a  previous  order  of  the 
court  has  been  complied  with,  will  be  sustained  ;  whether  such  action 
is  revisable  on  appeal,  quere  ? 

Appeal  from  the  Circuit  Court  of  Russell. 
Tried  before  Hon.  Robert  Dougherty. 

This  was  an  action  on  a  promissory  note,  brought  by- 
Wood  (the  appellee)  against  Lewis.  At  the  spring  term, 
1867,  Lewis  made  an  application  for  a  continuance,  which 
was  granted  him,  on  condition  of  "  payment  of  the  cost 
and  fifty  dollars  attorney's  fees  for  the  plaintifi",  which 
terms  the  defendant  accepts."  There  was  a  judgment  en- 
tered accordingly,  against  the  defendant,  "  for  the  costs  of 
this  suit  and  fifty  dollars  attorney's  fees  for  the  plaintiff." 
At  the  fall  term,  1867,  the  defendant  again  made  applica- 
tion for  a  continuance,  which  was  resisted  by  the  plaintiff, 
on  the  ground,  that  the  terms  imposed  for  the  continuance 
at  the  last  term  had  not  been  complied  with.  The  truth 
of  this  being  ascertained  to  the  satisfaction  of  the  court, 
and  the  said  defendant  then  declining,  and  refusing  to  com- 
ply with  said  terms,  the  court  permitted  the  plaintiff  to 
take  a  judgment  nil  dicit  for  the  amount  of  the  note  and 
interest.  To  this  action  of  the  court  defendant  excepted, 
and  filed  his  bill  of  exceptions.  The  nature  of  the  assign- 
ments of  error,  is  fully  stated  in  the  opinion  of  the  court. 
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J.  M.  Phillips,  for  appellant. 
Wilson  Williams,  contra. 

BYRD,  J. — 1.  Two  questions  are  raised  by  the  assign- 
ments of  error.  1st.  Whether  the  court  "  erred  in  im- 
posing the  plaintiff's  attorney's  fee  on  the  defendant,  as  a 
condition  of  continuance  on  the  first  call  for  trial ; "  and 
2d,  "in  refusing  (at  a  subsequent  term  of  the  court)  to  hear 
an  application  for  continuance  until  the  previous  order  had 
been  complied  with." 

The  question  of  the  authority  of  the  court  to  enter  a 
judgment  against  the  defendant  below  for  the  attorney's 
fee,  is  not  raised  by  any  assignment  of  error. 

The  court  might  have  the  authority  to  impose  terms  for 
a  continuance  when  it  had  none  to  enter  a  judgment  there- 
on, if  the  terms  were  accepted.  But,  however  this  may  be, 
we  will  proceed  to  the  determination  of  the  question  of  the 
power  of  the  court  to  impose  the  payment  of  fifty  dollars 
as  an  attorney's  fee  upon  the  defendant  as  a  condition  for 
a  continuance. 

In  this  case  the  defendant  accepted  the  terms  and  took 
the  continuance.  The  record  does  not  show  that  the  de- 
fendant complied  with  the  rule  of  practice  (No.  16,  Code, 
715,)  in  making  application  for  a  continuance  at  the  first 
trial  term ;  nor  can  we  presume  that  he  did  so.  And  as 
he  assented  to  the  terms  without  reserving  any  exception 
or,  so  far  as  we  can  see,  making  any  objection  thereto  in 
the  court  below,  he  can  not  be  permitted  for  the  first  time 
to  make  the  objection  in  this  court.  If  he  had  refused  to 
accept  the  terms,  and  had  excepted  to  the  ruling  of  the 
court,  and  reserved  the  question  by  bill  of  exceptions,  and 
the  court  had  proceded  to  render  a  judgment  nil  dicit  with- 
out allowing  the  defendant  a  trial  by  jury,  on  appeal,  the 
question  would  assume  a  different  aspect  from  the  one  pre- 
sented on  this  record.  The  doctrine  on  the  general  subject 
is  laid  down  in  the  case  of  the  M.  dt  W.  R.  R.  Go.  v.  Persse, 
Taylor  &  Co.,  25  Ala.  536 ;  see,  also,  Broton  v.  Riddle,  11 
Ala.  743 ;  Porter  v.  Williams,  22  Ala.  525  ;  20  Ala.  128 ; 
25  Ala.  498  ;  Locket  v.  Child,  11  Ala.  640.    The  last  case 


504  ALABAMA. 


Gilbert  v.  Beck  et  aL ,  Adm'rs. 


cited  might  be  considered  in  conflict  with  the  first,  but  it  is 
not,  and  they  are  clearly  reconcilable  with  each  other. 

2.  The  question  of  the  correctness  of  the  action  of  the 
court  in  rendering  a  judgment  nil  dicit,  is  not  raised  by  the 
assignments  of  error,  though  argued  by  counsel.  The 
question  raised  is,  whether  the  court  erred  "  in  refusing  to 
hear  an  application  for  continuance  until  the  previous 
order  had  been  complied  with." 

If  a  question  of  this  kind  is  reviewable  on  appeal,  it 
seems  to  us  to  be  settled  adversely  to  appellant  by  the 
cases  cited  above. — See,  also,  Morris  v.  Dortch,  1  Stew. 
479.  If  the  court  had  refused  to  allow  appellant  to  file  a 
plea  or  a  trial  by  jury,  then  the  case  might  have  come 
within  the  influence  of  the  decision  in  the  case  of  M.  &  M. 
P.  R.  R.  Co.  V.  Persse,  Taylor  &  Co.,  supra. 

It  results  that  the  judgment  must  be  affirmed. 


GILBEET  vs.  BECK  et  al.,  Admr's 

[SUBSTrrOTION   OF   LOST   BECOEDS.] 

1.  SuiatUution  of  lost  records  ;  parties  to  a  motion  for. — In  a  proceeding 
to  substitute  a  decree,  under  the  act  of  18th  January,  1866,  the  proper 
practice  is  to  make  the  motion  in  the  name  of  all  the  parties  in  whose 
favor  the  decree  is  rendered.  If  any  of  them  are  unwilling  to  join  in 
the  motion,  any  of  the  other  parties  have  a  right,  by  securing  the  costs, 
to  use  their  names.  The  notice  to  be  given  in  such  a  case,  must  cor- 
respond in  this  respect. 

Appeal  from  the  Probate  Court  of  Walker. 

This  was  a  motion  by  the  appellant  in  the  court  below 
to  substitute  a  decree,  the  original  records  of  the  court 
having  been  destroyed  in  1865  by  the  burning  of  the  court 
house. 
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The  facts  of  the  case  are  stated  in  the  opinion  of  the 
court. 

c 

Wm.  S.  Ernest,  for  appellant. 

Saml.  F.  Eice,  and  J.  W.  Hampton,  contra. 

BYED,  J. — It  does  not  appear  in  what  respect  the  court 
required  the  appellant  to  amend  the  notice.  The  statute 
(Pam.  Acts  of  1865-6,  p.  48,)  makes  the  notice  "  the  basis 
of  the  motion."  It  appears,  from  the  motion  of  appellees 
to  dismiss  the  motion  of  appellant,  that  the  decree  pro- 
posed to  be  substituted  was  rendered  on  the  final  settle- 
ment of  the  estate  of  Sarah  Gilbert,  deceased,  and  was  in 
favor  of  appellant  and  others,  distributees  of  the  estate, 
and  the  notice  describes  it  as  in  favor  of  appellant  "  as 
one  of  the  distributees  of  said  estate." 

The  decree  proposed  to  be  substituted,  as  set  out  in  the 
bill  of  exceptions,  shows  that  it  was  in  favor  of  appellants 
and  others.  In  this  state  of  the  recoj-d  we  are  left  to  pre- 
sume that  the  court  below  required  the  appellant  to  amend 
his  notice  so  as  to  include  the  names  of  all  the  parties  in 
whose  favor  the  decree  was  rendered.  In  such  a  case  the 
proper  practice  is  to  make  the  motion  in  the  name  of  all 
the  parties  in  whose  favor  the  decree  is  rendered.  It  will 
not  do  to  allow  a  separate  proceeding  in  the  name  of  each 
party ;  and  all  the  parties  to  the  decree  must  be  made 
parties  to  the  motion.  If  any  of  them  are  unwilling  to 
join  in  the  motion,  any  of  the  other  parties  have  a  right, 
by  securing  the  costs,  to  use  their  names.  Upon  principle 
aud  the  analogies  of  the  law,  we  hold  that  the  unity  of  the 
decree,  as  to  parties,  must  be  preserved  in  a  proceeding 
under  the  statute  of  January  18, 1866. — Moore  vs.  McGuire, 
26  Ala.  461. 

The  court  below,  therefore,  would  properly  have  required 
the  appellant  to  amend  his  notice  in  this  respect,  which  is 
made  the  basis  of  the  motion,  and  he  having  declined 
to  conform  to  the  order  of  the  court,  the  proceedings 
were  correctly  dismissed. — Bondurant  v.  Sibley's  Heirs,  37 
Ala.  565. 
32 
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And  we  are  authorized,  upon  the  record,  to  presume  that 
such  was  the  requisition  of  the  court  which  the  appellant 
declined  to  comply  with,  in  order  to  affirm  the  judgment  of 
the  probate  court.— 36  Ala.  37,  95,  236. 

Affirmed. 


McDANIEL  vs.  DOUGHEETY. 

[PKOMISSOBT    NOTE — ENDOBSEB.] 

1.  Section  1643  of  the  Code,  not  a  statute  of  limitation,  or  non-clalTn. — The 
second  section  of  the  ordinance  of  the  convention,  adopted  21st  Sep- 
tember, 1865,  which  excludes  from  the  computation  of  time  necessary 
to  complete  the  bar  of  the  statute  of  limitations  and  non-claim,  a  cer- 
tain period,  has  no  application  to  the  law  prescribing  the  term  of  the 
court  to  which  an  endorsee  is  required  to  sue  the  maker,  in  order  to  hold 
the  endorser  liable.  This  latter  law  is  neither  a  statute  of  limitation  or 
non-claim. 

Appeal  from  the  Circuit  Court  of  Lawrence. 
Tried  before  Hon.  W.  B.  Woods. 

This  action  was  brought  by  the  appellee  against  the 
appellant ;  was  commenced  on  the  3d  February,  1866,  and 
was  founded  on  a  promissory  note  made  by  E.  W.  Parker, 
payable  to  the  defendant  on  the  fourth  Monday  in  March, 
1861.  This  note  was  endorsed  in  blank  by  the  defendant 
to  the  plaintiff,  in  the  month  of  July,  1861.  The  maker  of 
the  note  resided  at  Decatur,  Ala.,  until  after  the  March 
term,  1864,  of  the  circuit  court  of  Lawrence  county,  when 
he  removed  from  the  State.  The  court  charged  the  jury, 
"  that  §  1543  of  the  Code  is  in  effect  a  statute  of  limita- 
tion, and  as  such  comes  within  the  ordinance  of  the  con- 
vention suspending  the  statute  of  limitations,  passed  Sep- 
tember 21,  1865,  and  therefore  the  plaintiff  was  not  bound 
to  bring  his  suit  at  the  first  term  after  the  assignment  of 
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said  note,  to- wit :  at  the  fall  term  of  the  court,  1861,  and 
that  the  bringing  of  the  suit  at  the  first  term  of  the  court 
after  the  passage  of  the  ordinance  of  the  convention,  was 
sufficient  to  charge  the  endorser."  To  this  charge  the 
defendant  excepted.  He  appealed  to  this  court,  and  as- 
signed the  charge  as  error. 

R.  O.  Pickett,  for  appellant. 
W.  P.  Chittwogd,  contra. 

A.  J.  WALKEE,  C.  J.— The  second  section  of  the  ordi- 
nance of  the  convention  adopted  21st  September,  1865, 
(Revised  Code,  p.  53,)  excludes  from  the  computation  of 
time  requisite  to  complete  the  bar  of  the  statute  of  limita- 
tions and  non-claim,  a  specified  period.  This  has  no  appli- 
cation to  the  law  prescribing  the  term  of  the  court  to  which 
an  endorsee  is  required  to  sue  the  maker  in  order  to  hold 
the  endorser  liable.  This  latter  law  is  neither  a  statute  of 
limitation  or  non-claim.  The  court  erred  in  the  charge 
given. 

Reversed  and  remanded. 


EEPOETS 


CASES    ARGUED    AND   DETERIMNED 


AT  THE  JUNE  TERM,  1868. 


ROBEETSON  vs.  THE  STATE. 

[indictment  foe  mubdeb.] 

1.  Murder;  jury  must  fix  the  degree  of. — The  jury  must  ascertain,  by  their 
verdict,  the  degree  of  murder  in  which  a  defendant  is  guilty,  and  if 
they  fail  to  do  so,  it  is  error  for  the  court  to  pass  sentence  ou  the 
verdict. 

2.  Witness  ;  competency  not  affected  by  an  adulterous  connexion. — Defendant 
being  on  trial  for  murder,  a  woman  was  offered  as  a  witness  for  the 
State,  who,  on  her  voir  dire,  stated  that  she  and  the  defendant  agreed 
to  marry  ;  that  defendant  told  her  he  could  not  get  a  license  for  them  to 
marry  at  that  time,  because  "all  the  old  licenses  had  run  out,"  but 
that  "  as  soon  tm  the  new  licenses  came  in  "  he  would  get  a  license  and 
marry  her,  and  upon  this  agreement  they  cohabited, — held,  this  was  no 
marriage,  but  an  adulterous  connexion,  and  that  the  woman  was  a  com- 
petent witness. 

3.  Marriage;  whether  valid  without  license. — Whether,  under  our  statutes, 
a  legal  marriage  can  be  had  without  a  license,  and  without  solemniza- 
tion, quere?  (Byed,  J,,  on  this  point, — held,  that  a  license  from  a  judge 
of  probate  is  an  essential  pre-requisite  to  a  valid  marriage.) 

Appeal  from  the  Circuit  Court  of  Lowndes. 
Heard  before  the  Hon.  George  Goldthwaite. 

The  appellant  was  indicted  at  the  spring  term,  1868,  of 
said  court,  for  the  murder  of  one  Moses  Carr,  and  on  the 
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7th  May,  1868,  a  day  of  said  term,  was  tried  and  found 
guilty. 

The  questions  of  law  decided  in  the  case  will  be  suf- 
ficiently understood  from  the  opinion  of  the  court. 

John  Enochs,  for  the  appellant. 
Jno.  W.  a.  Sanford,  contra. 

A.  J.  WALKER,  C.  J. — The  verdict,  in  this  case,  fails  to 
ascertain  the  degree  of  murder  in  which  the  defendant  was 
guilty,  and  the  court  erred  in  passing  sentence  upon  the 
verdict.  The  precise  question  is  decided  in  Had  v.  State, 
40  Ala.;  see,  also,  Revised  Code,  §  3657  (115) ;  Johnson  v. 
State,  17  Ala.  618 ;  Cobia  v.  State,  16  Ala.  781 ;  Dick  v 
State,  3  Ohio,  89 ;  Parker  v.  State,  3  Ohio,  101 ;  3IcGee  v' 
State,  8  Mo.  495  ;  State  v.  Upton,  20  Mo.  397  ;  Kirby  v.  State, 
7  Yerger,  659 ;  Wharton's  American  Criminal  Law,  §§  1115, 
1121. 

It  is  ingeniously  argued  by  the  Attorney  General,  that 
the  punishment  prescribed  by  the  verdict  was  authorized 
only  upon  the  ascertainment  of  the  defendant's  guilt  of 
murder  in  the  first  degree,  and  it  must  therefore  be  intended 
that  the  jury  did  find  the  degree  of  the  offense,  which 
justified  them  in  ihe  imposition  of  the  punishment.  Ver- 
dicts in  cases  of  felony  can  not  be  helped  by  such  intend- 
ments.— Turner  v.  State,  40  Ala.  21.  But,  in  addition,  the 
statute  is  imperative  in  requiring  the  jury  to  fix  the  degree 
of  murder.  It  is  a  right  of  the  accused  that  they  should 
do  so.  That  right  has  not  been  awarded  to  him.  An 
error  has  therefore  been  committed,  and  it  does  not  become 
us  to  withhold  a  reversal  upon  any  nice  speculation  as  to 
whether  the  accused  has  been  injured.  We  can  conceive, 
however,  of  injury  that  the  defendant  may  have  sustained, 
and  if  this  were  not  so,  we  should  be  extremely  reluctant 
to  open  a  question  so  well  and  so  often  settled. 

On  the  trial  a  woman  was  offered  as  a  witness,  to  whose 
competency  the  accused  objected,  on  the  ground  that  she 
was  his  wife.  The  court  overruled  the  objection,  and  the 
correctness  of  this  ruling  is  assigned  as  error.  The  defend- 
ant and  the  witness  were,  it  seems,  colored  people.     The 
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■witness,  on  her  voir  dire,  stated  that  she  and  the  defendant 
agreed  to  marry  ;  that  the  defendant  told  her  that  he  could 
not  get  a  license  for  them  to  marry  at  that  time,  because 
"  all  the  old  licenses  had  run  out,"  but  that  "  as  soon  as 
the  new  licenses  come  in,"  he  would  get  a  license  and 
marry  her,  and  that  upon  this  agreement  they  cohabited. 
The  agreement  to  marry  here  had  reference  to  the  future. 
It  was  an  agreement  to  marry  at  a  future  time  upon  the 
occurrence  of  an  antecedent  event — the  procurement  of  a 
license.  The  cohabitation  was  necessarily  before  the 
occurrence  upon  which  the  agreement  to  marry  was  to  be 
consummated.  The  cohabitation  was,  therefore,  not  in 
fulfillment  of  a  matrimonial  agreement,  but  in  advance  of 
an  anticipated  marriage.  It  was  obviously  understood  to 
be  an  adulterous  connexion  procured,  and  perhaps,  in  the 
estimation  of  the  parties,  excused  by  the  promise  and  pros- 
pect of  a  future  marriage.  There  are  many  authorities 
that  sustain  the  proposition,  that  in  the  absence  of  statu- 
tory restraints,  a  marriage  may  be  had  per  verba  de  futuro 
cum  copula,  but  this  doctrine  is  only  reasonable  upon  the 
idea,  that  the  copula  was  prima  facie  evidence  of  an  accel- 
eration of  the  espousals.  Where  this  idea  is  negatived, 
as  in  this  case,  to  regard  the  marriage  as  consummate, 
would  reverse  the  maxim,  "  concensus,  non  concubitus,  facit 
nuptiam"  It  would  substitute  the  copula  for  the  consent  as 
the  constituent  of  the  marriage.  There  is  a  very  extended 
and  learned  consideration  of  this  subject  and  review  of 
the  authorities  by  Bishop,  in  his  work  on  Marriage  and 
Divorce,  vol.  1,  chap,  xii,  xiii,  to  which  we  refer.  Here 
the  very  terms  of  the  agreement  exclude  the  idea,  that  the 
parties  consented  to  marry  until  a  license  was  obtained, 
and  to  infer  the  consent  would  be  in  contravention  of  an 
established  fact.  This  we  do  not  think  would  be  right 
upon  principle  and  policy  to  do. 

In  a  dictum  the  learned  chief  justice,  in  The  State  v.  Mur- 
phy, 6  Ala.  765,  intimated  that  a  marriage  might,  in  this 
State,  be  consummated  without  license  and  without  formal 
solemnization.  The  case  now  in  hand  does  not  require  us 
to  examine  this  subject,  and  we  mention  it  merely  to  say, 
that  we  consider  the  question,  whether  under  our  statutes 
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a  legal  marriage  can  be  had  without  license  and  without 
solemnization,  as  open  and  unsettled.  In  this  case  the  wit- 
ness and  the  defendant  were  not  man  and  wife,  and  the 
former  was  a  competent  witness,  even  if  a  license  and 
formal  solemnization  can  be  dispensed  with.  It  is  not 
necessary  for  us  to  notice  any  other  question  in  the  case. 
Keversed  and  remanded. 

BYRD,  J. — I  concur  in  the  conclusion  of  the  court ; 
but  I  prefer  to  put  my  concurrence  on  the  point  of  the 
competency  of  the  witness  upon  other  grounds.  I  may 
concede  that  by  the  common  law  a  marriage  consummated 
by  a  contract  to  marry  in  the  future,  and  subsequent  co- 
habitation of  the  parties,  was  valid.  But  I  think  this  is 
changed  by  the  Code.  By  section  2338  it  is  declared,  "  no 
marriage  shall  he  solemnized  loithout  a  licensed  And  the 
statute  directs  how  the  license  is  to  be  issued,  and  by 
whom.  What  does  the  statute  mean  by  the  above  pro- 
hibitory language  ?  If  a  marriage  can  be  valid  without  a 
license,  what  is  the  force  of  such  a  prohibition  ?  It  may 
be  said  that  it  refers  to  the  solemnization  of  the  ceremony. 
Such  a  construction  is  too  refined  for  my  appreciation. 
Besides,  it  is  a  sacrifice  of  the  substance  to  the  form — of 
a  principle  to  a  whim.  By  such  a  construction,  under 
§  2335  of  the  Code,  a  marriage  between  a  white  person  and 
a  negro  can  not  be  solemnized  under  the  forms  of  the 
statute ;  they  could,  by  contracting  to  marry  and  then  co- 
habiting together,  consummate  the  relation  of  husband 
and  wife.  For  both  being  free  and  of  proper  age,  and 
without  any  disability,  would  be  competent  to  contract.  It 
looks  too  much  like  founding  so  sacred  a  relation  and  con- 
tract on  an  adulterous  connection.  The  Code  no  doubt 
intended  to  discountenance  the  tendencies  of  the  age  to 
f  ree-loveism  and  mormonism.  The  very  difficulty  of  prov- 
ing such  marriages  is  an  encouragement  to  the  latter,  and 
the  ease  with  which  they  may  be  discarded  is  a  stimulus  to 
the  former.  It  is  a  relation  which  lies  at  the  foundation 
of  all  civilized  society  and  good  government,  and  it  should 
be  entered  into  with  due  solemnity  and  with  all  the  sanc- 
tions of  the  law,  so  far  as  they  are  imperative. 
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Again,  the  legislature  has  frequently  legalized  marriages 
which  were  valid  at  common  law. — See  Clay's  Digest,  374^ 
§§  9,  10,  11 ;  Revised  Code,  §  2350.  This  is  persuasive  to 
show  that  the  legislative  department,  never  intended  that  a 
marriage  should  be  valid  without  a  license. 

The  statutes  on  this  subject  I  conceive  to  be  a  system  of 
law  which  was  intended  to  regulate  the  forms  necessary  to 
be  observed  in  the  rites  of  matrimony  in  order  to  its 
validity.  I  do  not  say  that  they  are  all  equally  essential, 
but  I  do  say,  that  in  my  opinion,  a  license  from  a  judge  of 
probate  is  an  essential  pre-requisite  to  a  valid  marriage. 

That  inconveniences  may  arise  from  a  rigid  adherence 
to  this  rule,  may  be  true,  but  it  will  cut  off  a  great  many 
irregularities  and  wrongs  which,  under  the  indulgent  usa- 
ges and  principles  of  the  ancient  common  law,  will  neces- 
sarily take  place,  to  the  great  detriment  and  shame  of 
families.  It  will  put  an  end  to  the  private  and  secret  mar- 
riages which  are  so  productive  of  evil,  and  throw  an  obsta- 
cle in  the  way  to  the  ruin  of  the  innocent  u»der  the  prom- 
ise of  marriage,  and  the  idea  that  a  cohabitation,  with  the 
promise,  makes  a  good  marriage,  which  is  held  out  to  the 
victims  of  the  vicious  and  unscrupulous,  to  accomplish 
their  nefarious  purposes,  and  many  other  evils  which  are 
prevalent  under  the  common  law  theory  of  marriage.  In 
my  opinion,  the  loose  doctrine  of  the  common  law,  which 
was  more  in  harmony  with  the  civilization  of  the  middle  or 
dark  ages  than  with  the  principles  of  a  new  dispensation, 
should  long  since  have  been  abandoned  and  rejected  as 
unsuitable  to  the  progressive  refinement  and  morality  of 
modern  civilization.  And  it  is  gratifying  to  me  that  our 
statute  law  is  so  plain  and  explicit  on  this  subject.  Other 
provisions  of  the  statute  law  are  equally  as  demonstrative 
of  this  conclusion  as  those  referred  to,  but  I  will  not 
extend  this  argument. 
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DENT  &  MAGRUDEE  vs.  THE  STATE. 

[motion   to    EE-TAX   costs — SOLICITOBS'    TAX    FEE.] 

1.  Appeal  lies  from  motion  to  re-tax  coats. — An  appeal  will  lie  from  the 
action  of  the  inferior  courts,  on  motions  to  retax  costs  when  not  dis- 
cretionary. 

2.  Costs ;  statutes  in  relation  to,  penal. — The  statutes  allowing  costs  are 
penal,  and  must  be  construed  strictly. 

3.  Same;  solicitor's  tax  fee. — Where  the  indictment,  conviction,  and  judg- 
ment are  against  two  defendants  jointly,  the  solicitor  is  entitled  to  but 
one  tax  fee.     (Judge,  J.,  dissenting.) 

Appeal  from  the  Circuit  Court  of  Macon. 
Tried  before  the  Hon.  Robert  Dougherty. 

This  was  a  Saotion  in  the  court  below  to  quash  an  execu- 
tion and  re-tax  costs.  At  the  fall  term,  1866,  of  the  said 
court,  William  R.  Magruder  and  George  W.  Dent  (the 
appellants)  were  jointly  indicted  for  selling  vinous  or  spirit- 
uous liquors  without  license,  and  at  the  fall  term,  1867, 
they  were  tried  and  convicted,  and  fined  fifty  dollars,  and 
a  judgment  rendered  against  them  for  this  amount,  to- 
gether with  the  costs.  On  the  4th  November,  1867,  the 
clerk  issued  an  execution  on  this  judgment  for  the  costs, 
and  taxed  against  the  defendants  an  attorney's  tax  fee  of 
$75,  being  two  tax  fees  of  $37.50  each.  The  court  over- 
ruled the  motion  to  re-tax  the  costs  and  quash  the  execu- 
tion, and  allowed  them  to  remain  undisturbed.  From  this 
ruliog  the  defendants  appealed. 

Watts  &  Troy,  for  appellants. 

John  W.  A.  Sanford,  Attorney-General,  contra. 

BYRD,  J. — 1.  The    action   of    the   inferior    courts   on 
motions  to  rc-tax  costs,  when  not  discretionary,  is  review- 
able.—  Weisinger  v.  The  Stale,  1 L  Ala.  540 ;  Porter  v.  Wil- 
iams,  22  Ala.  526. 
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2.  Costs  are  penal,  (Code,  §  3534,)  and  statutes  allowing 
them,  are  construed  strictly. — Lee  v.  Smyley,  Id  Ala.  773. 
The  Code  of  1853  gave  a  tax  fee  to  the  State's  attorney,  to 
be  "  collected  from  each  defendent,"  on  conviction.  The 
Penal  Code  (§  792,  Kevised  Code,  4343,)  gives  a  tax  fee 
"  for  each  conviction,"  to  be  taxed  against  the  defendant 
on  conviction. 

In  this  case  the  indictment,  conviction  and  judgment, 
are  against  the  appellants  jointly.  On  such  a  judgment, 
only  one  tax  fee  is  allowable. — Cone  v.  Hoo'per  et  al.,  2  Va. 
Ca.  223  ;  Roivland  v.  The  State,  1  Humph.  383  ;  Carroivay 
et  al.  V.  Tlie  State,  5  Humph.  523  ;  19  Mis.  f  Bennett;  337 ; 
21  ib.  272 ;  8  Ind.  521.  The  appellants  are  jointly  liable 
for  each  item  of  cost.  No  tax  fee  can  be  imposed  upon 
them  separately.  If  two  tax  fees  are  chargeable,  then 
each  would  be  jointly  liable  with  the  other  for  both. 

It  results  that  the  judgment  of  the  court  below  must  be 
reversed,  and  a  judgment  will  be  rendered  in  this  court 
re- taxing  the  costs  in  conformity  to  the  motion  of  appel- 
lants made  in  the  circuit  court,  and  for  which  execution 
may  issue  against  them.— 2  Stew.  228  ;  Pike  v.  Bright,  29 
Ala.  332. 

JUDGE,  J. — I  am  unable  to  agree  with  the  majority  of 
the  court  in  the  present  case,  and  feel  constrained  to  ex- 
press my  dissent. 

The  defendants  were  indicted  and  convicted  under 
§  3618  of  the  Kevised  Code.  "For  each  conviction,"  under 
that  section,  the  solicitor  of  the  State  is  entitled  to  a  fee  of 
thirty-seven  dollars  and  fifty  cents. — Eevised  Code,  4343. 
There  were  two  convictions  in  the  present  case,  although 
"  the  indictment,  conviction,  and  judgment,  are  against 
the  appellants  jointly."  There  should  not  have  been  taxed 
against  each  defendant,  jointly,  two  tax  fees  ;  but  one  tax 
fee  should  have  been  taxed  against  each  defendant,  and 
each  should  have  been  made  liable  for  but  one.  The  dis- 
tributive adjective  "each,"  as  used  in  the  statute,  {"for 
each  conviction,")  authorized,  and,  in  my  opinion,  required 
this  mode  of  taxation. 

The  Code  of  1853,  §  3996,  in  prescribing  the  fees  of  so- 
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licitors  accruing  on  the  conviction  of  defendants,  used  the 
language  "/or  each  defendant  convicted."  I  do  not  believe 
the  law  was,  in  substance,  intended  to  be  changed  by  the 
use  of  the  words,  in  the  State  Penal  Code,  "for  each  convic- 
tion ;"  nor  do  I  think  it  was  in  fact  changed.  A  solicitor's 
tax  fee  "for  each  defendant  convicted"  and  "for  each  convic- 
tion" must,  in  criminal  prosecutions,  necessarily  mean  the 
same  thing — there  being  no  such  thing  as  a  legal  partner- 
ship in  the  commission  of  crime. 


FEAGIN  vs.  THE  COMPTEOLLER. 

[HANDAUUS — SHEBIFF'S  FEES    AND   AliLOWANCES.] 

1.  Fees  and  allowances  for  feediny  prisoners;  act  of  December  7,  1866,  re- 
lating lo  Barbour  county. — The  act  of  December  7,  1866,  entitled  "an 
act  to  allow  the  officers  of  Barbour  county  to  charge  and  receive  fifty 
per  cent,  on  the  fees  now  allowed  by  law  in  the  Code  of  Alabama," 
(Sess,  Acts  105,)  does  not  increase  the  compensation  of  the  sheriff  of 
Barbour  county  fifty  per  cent,  for  victualing  prisoners  in  jail  in  crimi- 
nal cases. 

Appeal  from  the  Circuit  Court  of  Montgomery. 
Tried  before  Hon.  George  Goldthwaite. 

This  was  a  motion  in  the  court  below,  by  the  appellant, 
for  a  mandamus  to  M.  A.  Chisholm,  comptroller  of  public 
accounts.  The  appellant,  who  was  the  sheriff  and  jailor  of 
Barbour  county,  claimed  that  under  the  act  of  the  legisla- 
ture, approved  December  7, 1866,  entitled  "  an  act  to  allow 
the  officers  of  Barbour  county  to  charge  and  receive  fifty 
per  cent,  on  the  fees  now  allowed  by  law  in  the  Code  of 
Alabama,"  he  was  entitled  to  an  increase  of  fifty  per  cent, 
on  the  fees  allowed  by  §  4339  of  the  Revised  Code,  for 
feeding  State  prisoners.     The  comptroller  refused  to  draw 


JUNE  TERM,  1868. 517 

Feagin  v.  The  Comptroller. 

his  warrant  on  the  treasurer  in  favor  of  the  appellant  for 
this  increase  of  fifty  per  cent.,  and  he  applied  to  the  court 
below  to  compel  the  comptroller  to  do  so.  Upon  the  hear- 
ing of  the  motion,  the  court  refused  to  grant  the  man- 
damus. The  appellant  appealed,  and  assigns  this  ruling 
of  the  court  as  error. 

EiCE,  Semple  &  GoLDTHWAiTE,  for  appellant. — 1.  As  a 
general  rule,  sheriffs  and  other  ministerial  officers  are 
entitled  to  compensation  for  any  service  they,  or  either 
of  them,  may  be  required  to  perform  by  virtue  of  their 
respective  offices. — Crocker  on  Sheriffs,  &c.,  §  1094.  This 
compensation  is  usually  and  properly  denominated  fees. 
I^ees,  and  compensation  to  ministerial  officers,  are  used  as 
synonyms  in  our  statute.  In  these  statutes,  fees  to  such 
officers  mean  the  compensation  allowed,  under  the  law,  to 
them  for  their  respective  official  services.  There  are  two 
kinds  of  these  fees,  or  compensations.  1st.  Those  which 
are  prescribed  and  fixed  by  law,  before  the  performance  of 
the  services  for  which  they  are  fixed  ;  the  services,  in  that 
class,  being  "common,  well  known,  of  an  uniform  value, 
and  whose  nature  was  such  that  a  fair  price  could  be  fixed 
before  they  were  performed."  2d.  Those  which  are  not  pre- 
scribed and  fixed  before  performance  of  the  services  for 
which  they  are  designed  as  a  reasonable  compensation ;  the 
services,  in  this  class,  being  in  their  very  nature  such  that 
no  "just  average  estimate  "  could  be  "  ^previously  placed 
on  their  value." —  Walker  v.  Ham,  2  New  Hamp.  R.  23(5 ; 
re-affirmed  in  ChenauU  v.  Walker,  15  Ala.  R.  605 ;  see,  also, 
Crocker  on  Sheriffs,  (fee,  §  1097,  and  cases  cited  in  note  5 
thereto. 

The  statutes  of  this  State  settle  it  that  the  compensations 
to  jailors  "  for  victualing  each  white  person,"  *  *  "  and 
for  victualing  each  free  person  of  color,"  are  "fees,"  and 
fees  of  the  first  class — that  is,  fees  prescribed  and  fixed  by 
law  before  performance  of  the  services. — See  Pamph.  Acts 
ef  1865-6,  pp.  44-45 ;  Pamph.  Acts  of  1866-7,  p.  105. 

The  act  of  December  15th,  1865,  cited  above,  was  the 
law  of  force  as  to  jailor's  "fees,"  at  the  passage  of  the  act 
of  December  7, 1866,  above  cited.    The  latter  act  express- 
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ly  increases  "  all  the  fees  now  allowed  by  law  to  be  charged 
by  county  officers,"  fifty  per  cent.,  "  so  far  as  the  county 
of  Barbour  is  concerned."  This  fifty  per  cent,  was  refused 
by  the  comptroller,  upon  the  ground,  that  the  compensa- 
tions to  jailors  "  for  victualing  "  prisoners  were  not  "fees" 
but  "  allowances." 

The  comptroller  got  into  this  mistake  by  overlooking 
the  fact,  that  both  the  aces  above  cited  are  later  than  the 
Penal  Code  which  went  into  efiect  June  1st,  1866,  and  that 
the  word  " alloivance"  which  occurs  in  that  Penal  Code, 
does  not  occur  in  these  later  acts.  These  later  acts  must 
control  the  case,  and  they  settle  it,  that  the  charge  "  for 
victualing  "  prisoners  are  "fees."  These  acts  make  them 
"fees." 

2.  The  statutes  of  1866  and  1867,  above  cited,  are  deci- 
sive in  favor  of  appellant ;  for  it  is  certain  that  the  legisla- 
ture had  the  constitutional  power  to  enact  that  the  com- 
pensation to  jailors,  for  victualing  prisoners,  should  be 
"fees,"  even  if  the  word  "  fees "  never  before  embraced 
such  compensation ;  and  it  is  equally  certain,  that  the 
legislature  has  so  enacted.  It  is  the  plain  legislative  en- 
actment, that  this  compensation  shall  be,  and  is  to  be, 
deemed  and  treated  as  "fees." 

The  statutes  here  relied  on  are  post  bellum.  Decisions 
on  matters  arising  during  the  war,  can  not  control  or 
override  these  post  bellum  statutes  in  their  control  over 
matters  arising  after  the  enactment  of  these  statutes. 

Many  compensations  to  officers,  which  were  not  fees  by 
common  law,  are,  by  statute,  made  fees. 

If  legislation,  or  the  law-making  power,  can  settle  any- 
thing, it  has,  both  by  what  was  done  during  the  war  and 
by  what  has  been  done  since  the  war,  settled  this  ;  that 
whatever  may  have  been  the  mere  common  law  view,  the 
allowances  fixed  by  statute  for  victualing  prisoners,  are 
"  jailor's  fees,"  by  our  statute  law. — See  "  an  act  lo  increase 
tite  fees  of  jailors  for  victualing  prisoners,"  approved  Au- 
gust 27th,  1863,  Pamph.  Acts  of  1863,  p.  24 ;  and  also, 
the  acts  of  1866  and  1867,  above  referred  to. 

J.   W.  A.   Sanford,   Attorney- General,  contra. — 1.   Fee 
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is  a  common  law  term.  Its  definition  is  fixed  and  well 
understood.  It  is  used  to  signify  the  compensation  of 
oflicers  engaged  in  the  administration  of  justice. — Bac. 
Ab.,  vol.  4,  p.  165-6.  And  when  a  term,  which  has  a 
definite  meaning  at  common  law,  is  employed  in  a  statute, 
it  is  presumed  that  it  is  used  in  the  same  sense. — Ex  parte 
Vincent,  26  Ala.  145. 

2.  In  §§  777,  780-1-2-4-6,  and  788,  of  the  Penal  Code, 
the  term  fees  bears  the  "  common  law  sense."  But  as  the 
Code  requires  the  sheriff  to  perform  duties  other  than 
those  peculiar  to  an  officer  engaged  in  the  administration 
of  justice,  and  for  which  fees,  in  the  technical  sense,  could 
not  be  collected,  the  general  assembly,  in  providing  for  his 
compensation,  used  the  phrase  "  fees  and  allowances'' — ^Id  , 
§  788.  But  to  all  other  officers,  granted  only  fees.  But 
if  this  word  includes  the  compensation  given  to  sheriffs  for 
victualing  prisoners,  why  was  the  word  "  allowances  "  in- 
serted ?  If  "  fee  "  signifies  all  the  ccmpensation  to  which  a 
sheriff  is  entitled,  the  word  allowance  is  surplusage.  But 
it  fis  a  well  recognized  rule  of  construction  that  a  statute 
must  be  so  construed  as  to  permit  "  no  clause,  sentence 
or  word,"  to  be  "  superfluous,  void  or  insignificant."— Bac. 
Ab.,  vol.  9,  p.  239-40 ;  Leversee  v.  Reynolds,  13  Iowa,  310. 
Therefore,  the  word  allowance  must  have  some  meaning. 
It  does  not  signifj'^  the  compensation  the  sheriff  earns  by 
arresting  criminals ;  by  summonsing  juries  ;  by  serving 
subpcenas ;  or  by  performing  duties  of  like  character. 
These  duties  are  peculiar  to  the  executive  officer  of  the 
court,  and  by  the  discharge  of  them,  he  becomes  entitled 
to  fees.  But  the  victualing  of  prisoners,  the  conveyance 
of  them  to  the  penitentiary,  the  removal  of  them  from  the 
jail  of  one  county  to  another,  might  be  done  by  persons 
other  than  those  engaged  in  the  administration  of  justice. 
And  as  the  compensation  for  such  services  can  not  properly 
be  called  fees,  the  legislature  provided  "  allowances"  for  it. 
And  especially  is  the  term  applicable  to  the  support  of 
prisoners. 

3.  As  the  compensation  for  victualing  prisoners  is  not  a 
fee,  but  an  allowance ;  and  as  the  act  of  the  legislature, 
approved   December   7th,   1866,  (Acts   1866-67,   p.   105,) 
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increase  only  the  fees  of  the  officers  of  Barbour  county, 
(the  "  allowances  "  of  the  sheriff  remaining  unchanged,)  the 
court  below  did  not  err  in  its  refusal  to  grant  a  writ  of 
mandamus  against  the  appellee. 

4.  But  if  the  term  fees  shall  be  construed  to  signify  the 
compensation  of  every  county  officer  for  services  performed 
by  him,  without  regard  to  the  character  of  the  officer,  or 
the  nature  of  the  service,  then  the  tax  assessor,  the  tax 
collector,  and  even  the  county  administrator,  can  claim  the 
addition  of  fifty  per  cent,  to  the  charges  now  prescribed 
by  law.  The  sheriff,  by  this  construction,  would  be  entitled 
to  the  added  compensation  for  conveying  prisoners  to  the 
penitentiary.  Now,  as  no  reason  is  known  v/hy  this  in- 
crease of  fifty  per  cent,  should  be  granted  to  the  jailor  for 
victualing  prisoners ;  or  to  the  tax  assessor,  tax  collector, 
&c.,  for  the  performance  of  their  duties,  it  is  just  to  pre- 
sume that  the  legislature  did  not  intend  to  do  so.  But  it 
purposed  to  confine  the  increase  strictly  to  the  officers 
engaged  in  the  administration  of  justice,  and  as  compensa- 
tion for  the  services  that  are  peculiar  to  such  persons. 

5.  The  act  increasing  the  fees  of  the  officers  of  Barbour 
county  is  a  private  statute,  and  must  receive  such  construc- 
tion as  will  not  extend  its  operation  beyond  the  obvious 
import  of  its  terms. — Threadneedh  v.  Lyman,  2  Mod.  67  j 
Cayuga  Bridge  Company  v.  Magee,  2  Paige,  16 ;  Culver  v. 
Hayden,  1  Ver.  357.  A  statute  which  confers  privileges 
must  be  strictly  construed. — 9  Bac.  Ab.  256. 

JUDGE,  J.— §  788  of  the  Penal  Code— which  is  the 
same  as  §  4339  of  the  Revised  Code — prescribes  the  "/ee* 
and  allowances"  to  which  sheriffs  are  entitled  in  criminal 
cases,  among  which  are  the  following : 

"  For  victualing  white  prisoners  in  jail,  to  be  paid  by  the 
defendant,  on  conviction,  or  by  the  State,  if  he  is  insolvent, 
or  is  not  convicted,  for  each  day,  fifty  cents." 

"  For  victualing  free  person  of  color,  to  be  paid  in  same 
manner  as  fees  for  white  persons,  for  each  day,  forty 
cents." 

By  the  act  of  December  7,  1866,  (Sess.  Acts,  105,)  it 
is  provided  "  that  all  the  fees  now  allowed  by  law  to  be 
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charged  by  county  officers,  shall  be  increased  fifty  per 
cent.,  so  far  as  the  county  of  Barbour  is  concerned ;"  the 
act  not  applying  to  "  sheriff's  commissions  for  the  collec- 
tion of  money  on  execution,  or  other  legal  process  that 
may  come  into  his  hands  for  the  collection  of  money." 

The  sole  question  for  our  determination  is,  whether  the 
act  last  above  cited  increases  the  compensation  of  the 
sheriff  of  Barbour  county  fifty  per  cent,  for  victualing 
prisoners  in  jail  in  criminal  cases  ? 

The  prior  law,  as  we  have  seen,  gave  to  the  sheriff  "/ees 
and  alloioances"  in  criminal  cases;  while  the  subsequent 
statute  refers  to  "fees"  only — increases  the  fees  of  the 
sheriff,  but  says  nothing  of  the  allowances. 

Is  there  any  distinction  between  the  two  terms ;  or  did 
the  legislature  intend  to  make  such  distinction  ? 

It  may  be  conceded  that  the  word  fee  is  ample  enough 
in  its  signification  to  cover  an  allowance  of  specific  com- 
pensation to  a  sheriff  for  victualing  prisoners  in  criminal 
cases;  but  with  this  concession  the  question  still  recurs, 
what  did  the  legislature  intend  by  the  use  of  the  word 
"allowances  "  in  connection  with  the  word  "fees?" 

To  answer  this  question,  we  must  look  at  the  act  itself 
in  which  the  terms  are  used. 

Under  the  head  of  "fees  and  allowances"  to  sheriffs  in 
criminal  cases,  many  items  are  specified  in  the  statute 
which  we  deem  it  unnecessary  to  mention  in  detail.  After 
enumerating  them  all  with  particularity,  the  Code  specifies 
in  what  manner  they  shall  be  collected  and  paid ;  and  in 
providing  for  their  collection  and  payment,  certain  of  them 
are  specified  as  fees  only,  viz :  "  the  fees  which  accrue 
against  defaulting  persons,  witnesses  and  bail ;"  "  the  fees 
which  accrue  on  the  removal  of  a  convict  to  the  peniten- 
tiary;" "the  fets  for  services  rendered  in  each  criminal 
case,"  &c ;  but  the  claims  of  sheriffs  for  victualing  prisoners 
are  not  called  fees ;  they  are  designated  as  accounts ;  and  a 
mode  is  provided  for  the  proof  and  payment  of  "  the  ac- 
counts due  to  sheriffs  which  are  payable  by  the  State"  Thus 
we  have  a  fair  exposition  in  the  act  itself  of  the  legislative 
intent  in  the  use  of  the  phrase  "  fees  and  allowances,"  by 
33 
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which  it  appears  to  be  reasonably  clear  and  certain  that 
sheriff's  accounts  for  victualing  prisoners  do  not  come  under 
the  denomination  of  fees,  but  fall  under  the  head  of  olloio- 
ances.  The  word  allowance  means,  according  to  Webster, 
"  to  put  upon  allowance,  to  restrain  or  limit  to  a  certain 
quantity  of  provisions  or  drink,"  <fec. 

After  providing  how  the  accounts  of  sheriffs  for  victual- 
ing prisoners  shall  be  proved  and  paid,  the  Code  proceeds 
as  follows :  "  No  sheriff  must  be  paid  out  of  the  State 
treasury  any  fee  or  allowance  whatever,  on  account  of  any 
prisoner  who  has  escaped  from  his  custody,"  &e ;  thus 
keeping  up  the  distinction  between  fees  and  allowances,  and 
using,  as  we  understand  it,  the  latter  in  contradiction  to 
the  former  term. — See  Revised  Code,  §  4340. 

We  can  not  hold,  then,  that  the  act  of  December  7, 1866, 
increases  the  alloivances  of  the  sheriff  of  Barbour  for  vic- 
tualing prisoners  in  criminal  cases ;  that  act  is  restricted 
in  terms  to  fees — increases  the  fees  only,  of  the  county 
officers  of  said  county,  fifty  per  cent. 

A  contrary  construction  would  make  the  act  increase  the 
compensation  of  the  tax  assessor,  who  is  a  county  officer, 
fifty  per  cent.;  and  would  make  it  also  increase  the  com- 
pensation of  the  tax  collector  fifty  per  cent.;  and  would, 
perhaps,  increase,  in  like  proportion,  the  compensation  of 
other  county  officers  not  named.  We  can  not  believe  such 
to  have  been  the  legislative  intention ;  and  such  intention 
would  have  to  be  clear  and  unambiguous  before  we  could 
so  hold. 

We  are  referred  to  other  and  prior  acts  of  the  legisla- 
ture— for  instance,  the  act  of  August  27,  1863,  p.  24 — to 
show  that  the  legislature  has,  in  such  acts,  expressly  used 
the  term  fees,  as  applicable  to  the  compensation  of  jailors 
for  victualing  prisoners.  But  the  intention  of  one  legisla- 
tive body  in  the  use  and  application  of  the  term,  in  an  act 
passed  by  it,  is  not  conclusive  as  to  the  intention  of  another 
and  different  legislative  body  in  the  use  of  the  term  in  the 
passage  of  another  and  different  act.  True,  it  is  proper  to 
look  at  such  a  circumstance,  in  arriving  at  a  correct  inter- 
pretation of  the  subsequent  law ;  but  still  that  interpreta- 
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tion  must  be  such  as  is  demanded  by  the  terms  of  the  act 
itself,  if  they  are  clear  and  unambiguous. 

The  judgment  of  the  circuit  court  is  affirmed. 


CARLISLE  vs.  THE  STATE. 

[PEDDUNO    WlTHOtTT  LICENSE.] 

1.  Peddling  of  wares,  manufactured  in  this  State,  without  license. — The  act 
of  7th  of  December,  1866,  repealed  the  11th  sub-division  of  the  4th  sec- 
tion of  the  act  of  22d  February,  1866,  in  so  far  as  that  sub-division  re- 
quired manufactures  of  shoes,  tin,  or  pig  ware,  who  manufactured  the 
same  within  this  State,  to  procure  a  license  to  peddle  the  ware  so  manu- 
factured, and  no  conviction  could  be  legally  had  under  this  latter  law 
since  its  repeal. 

Appeal  from  the  Circuit  Court  of  Randolph. 
Tried  before  Hon.  John  Henderson. 

The  appellant  was  prosecuted,  on  the  complaint  of  the 
solicitor,  for  peddling  without  a  license.  On  the  5th  Sep- 
tember, 1867,  a  trial  was  had  before  a  jury,  on  the  plea  of 
not  guilty,  and  the  defendant  convicted.  The  other  facts 
of  the  case  are  fully  stated  in  the  opinion  of  the  court. 

C.  D.  Hudson,  and  Jefferson  Falkner,  for  appellant. 
J.  W.  A.  Sanford,  Attorney-General,  contra. 

A.  A.  WALKER,  C.  J.— §  108  of  the  act  of  22d  Febru- 
ary, 1866,  (Pamphlet  Acts,  p.  36,)  makes  the  doing  a  busi- 
ness without  a  license,  for  the  doing  of  which  a  license  is 
required,  a  misdemeanor.  The  11th  sub-division  of  the 
4th  section  of  the  same  act  requires  that  a  license  should  be 
obtained  to  peddle.  For  peddling  in  violation  of  this  lat- 
ter section  the  defendant  was  prosecuted.    Pending  the 
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prosecution,  the  act  of  7th  December,  1866,  (Pamph.  Acts, 
p.  85,)  was  passed.  This  act  is  in  the  following  words : 
"  Sub-division  11th  of  §  8,  of  chapter  1st,  of  an  act  entitled 
"  an  act  to  establish  revenue  laws  of  the  State  of  Alabama, 
approved  February  22d,  1866,  shall  not  be  so  construed 
as  to  apply  to  and  require  any  manufacturer  of  shoes,  tin 
or  jug  ware,  in  this  State,  to  procure  license  to  peddle  or 
sell  their  said  wares  manufactured  by  themselves."  This 
act  is  incorrect  in  its  reference  to  the  section  requiring 
licenses  to  be  obtained,  but  it  appears  with  sufficient  cer- 
tainty, that  that  was  the  law  referred  to. 

The  act  of  December  7th,  1866,  obviously  repeals  the 
11th  sub-division  of  the  4th  section  of  the  act  of  22d  Febru- 
ary, 1866,  in  so  far  as  that  sub-division  requires  manufac- 
turers of  shoes,  tin  or  jug  ware,  who  manufactured  the 
same  within  this  State,  to  procure  a  license  to  peddle  the 
ware  so  manufactured.  The  defendant  was  a  manufacturer 
of  the  tin  ware  within  this  State,  for  the  peddling  of  which 
he  was  convicted.  This  appears  by  the  bill  of  exceptions. 
His  act  of  peddling,  by  virtue  of  such  partial  repeal,  which 
was  without  reservation  as  to  past  offenses,  ceased  to  be  a 
misdemeanor  before  he  was  convicted  by  the  circuit  court. 
The  law  being  thus  repealed,  no  conviction  could  legally 
be  had  under  it  against  the  defendant. 

The  case  of  Miles  v.  State,  40  Ala.  39,  was  altogether 
different  from  this.  Here  there  is  a  positive  intent  of  the 
legislature  clearly  manifested  by  the  latter  act,  that  the 
older  statute  should  have  no  operation  to  constitute  the  act 
alleged  against  the  defendant  an  offense.  Indeed,  it  seems 
to  have  been  designed  to  take  away  from  the  older  statute 
all  effect  from  its  passage,  so  far  as  the  act  of  the  defend- 
ant is  concerned. 

Reversed  and  remanded. 
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THOENTON  ELLIS  et  al.  vs.  THE  STATE. 

[INDICTMKNT  FOB    LIVING  IN  ADXTLTEBT.] 

1.  §  3602,  Revised  Code,  not  in  conflict  with  dvil  rights  bill. — §  3602,  Ke- 
vised  Code,  does  not  contravene  the  act  of  congress  of  9th  April,  1866, 
entitled  "  an  act  to  protect  all  persons  in  the  United  States  in  their 
civil  rights,  and  furnish  the  means  of  their  vindication. " — (U.  S.  Stat, 
at  Large,  27. ) 

Appeal  from  Circuit  Court  of  Lee. 
Tried  before  Hon.  Egbeet  Dougherty. 

The  facts  of  this  case  will  be  suflS.ciently  understood 
from  the  opinion  of  the  court. 

L.  F.  McCoy,  for  appellant. 

J.  W.  A.  Sanfoed,  Attorney-General,  contra. 

A.  J.  WALKEE,  C.  J.— Thornton  Ellis,  described  as  a 
negro,  descended  of  negro  ancestors,  and  Susan  Bishop, 
described  as  a  white  woman,  were  indicted  for  living 
together  in  adultery  or  fornication.  Two  sections  of  our 
Code  (3599  and  3602)  relate  to  the  offense  of  adultery ; 
§  3598  is  in  the  following  words :  "  If  any  man  and  woman 
live  together  in  adultery  or  fornication,  each  of  them  must* 
on  the  first  conviction  of  the  offense,  be  fined  not  less  than 
one  hundred  dollars,  and  may  also  be  imprisoned  in  the 
county  jail,  or  sentenced  to  hard  labor  for  the  county  for 
not  more  than  six  months ;  on  the  second  conviction  for 
the  offense  with  the  same  person,  the  offender  must  be 
fined  not  less  than  three  hundred  dollars,  and  may  be  im- 
prisoned in  the  county  jail,  or  sentenced  to  hard  labor  for 
the  county  for  not  more  than  twelve  months ;  and  on  a 
third  or  any  subsequent  conviction  with  the  same  person, 
must  be  imprisoned  in  the  penitentiary,  or  sentenced  to 
hard  labor  for  the  county  for  two  years." 
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§  3602  is  in  the  following  words  :  "  If  any  white  person 
or  negro,  or  the  descendant  of  any  negro,  to  the  third 
generation  inclusive,  thongh  one  ancestor  of  each  genera- 
tion was  a  white  person,  intermarry  or  live  in  adultery  with 
each  other,  each  of  them  must,  on  conviction,  be  imprisoned 
in  the  penitentiary,  or  sentenced  to  hard  labor  for  the 
county  for  not  less  than  two  nor  more  than  seven  years." 

The  accused  were  indicted  under  the  latter  section,  the 
jury  found  them  guilty,  and  assessed  a  fine  of  one  hundred 
dollars  against  each  of  them.  For  the  offense  alleged 
against  the  accused,  the  prescribed  punishment  is  not  a 
fine  to  be  assessed  by  the  jury,  but  imprisonment  in  the 
penitentiary,  or  hard  labor  for  a  time  within  a  certain  limit 
to  be  prescribed  by  the  court. — Revised  Code,  §§  3782, 
3806.  Therefore,  the  punishment  was  neither  fixed  by  the 
proper  authority  nor  of  the  character  prescribed  by  the 
statute. 

The  course  pursued  in  the  circuit  court  probably  origin- 
ated from  the  belief  that  §  3602  was  invalid  because  it  pre- 
scribes a  punishment  for  adultery  by  the  conjunction  of  a 
negro  and  white  person,  different  from  that  which  is  pre- 
prescribed  for  adultery  in  other  cases.  The  invalidity  of 
the  section  was,  we  conclude,  attributed  to  its  supposed 
inconsistency  with  the  act  of  congress  of  9th  April,  1866, 
entitled  "  an  act  to  protect  all  persons  in  the  United  States 
in  their  civil  rights,  and  furnish  the  means  of  their  vindi- 
cation."— U.  S.  Stat,  at  Large,  27. 

We  think  the  court  erred  in  the  conclusion  that  §  3602 
contravenes  the  act  of  Congress.  That  act  requires  that 
persons  of  "every  race  and  color"  "shall  be  subject  to  like 
punishment,  pains  and  penalties,  and  to  none  other."  It 
prohibits  a  discrimination,  on  account  of  color  or  race,  in 
the  imposition  of  punishment.  It  does  not  prohibit  the 
making  of  race  and  color  a  constituent  of  an  offense,  pro- 
vided it  does  not  lead  to  a  discrimination  in  punishment. 
§  3602  creates  an  offense,  of  which  a  participation  by  per- 
sons of  different  race  is  an  element.  To  constitute  the 
offense,  there  must  be  not  only  criminal  intercourse,  but  it 
must  be  by  persons  of  different  race.  When  the  constitu- 
ents of  the  offense  are  ascertained,  no  discrimination  in 
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punishment  is  made  between  the  guilty  white  and  black 
parties.  The  white  man  who  lives  in  adultery  with  a  black 
woman  is  punished  in  precisely  the  same  manner,  and  to 
the  same  extent,  with  the  black  woman.  So  also  the  white 
woman  is  punishable  in  precisely  the  same  manner  with 
the  black  man  with  whom  she  may  have  maintained  an 
adulterous  connexion.  Adultery  between  persons  of  differ- 
ent races  is  the  same  crime  as  to  white  persons  and  negroes 
and  subject  to  the  same  punishment.  There  are  many 
statutes  which  make  the  status  of  a  person  an  element  of 
an  offense.  Oar  laws,  on  the  subject  of  gaming  with 
minors  and  apprentices,  and  of  selling  liquor  to  them,  are 
some  of  the  many  examples  of  such  legislation. — Revised 
Code,  §§  3624,  3619. 

Inasmuch  as  the  section  of  the  Code  under  which  the 
defendants  are  indicted  does  not  contravene  the  provisions 
of  the  act  of  congress  above  noticed,  the  constitutionality 
of  that  act  is  not  involved  in  this  case,  and  we  could  not 
enter  upon  the  question  without  going  beyond  the  case. 
We  wish,  however,  not  to  be  understood,  from  our  inquiry 
as  to  the  effect  and  operation  of  the  act,  to  affirm  its 
validity.  Its  constitutionality  is  simply  a  question  not 
before  us,  and  therefore  we  do  not  consider  it  at  all. 

For  the  error  as  to  the  punishment  imposed  in  the  circuit 
court,  the  judgment  is  reversed  and  the  cause  remanded. 


CHISHOLM  vs.  THE  STATE. 

[FIKE — PAEDON.  ] 

1.  Governor's  authority  in  remitting  fines  in  criminal  cases. — When  the 
defendant,  in  a  criminal  case,  is  tried,  and  a  fine  imposed  upon  him, 
and  judgment  rendered  thereon  for  the  amount  of  the  fine  and  costs, 
and  afterwards  the  Governor,  under  his  constitutional  authority,  remits 
the  fine,  this  destroys  the  vitality  of  the  judgment,  except  as  to  the 
costs. 


628  ALABAMA. 


Chisholm  v.  The  State. 


Appeal  from  the  Circuit  Court  of  Tallapoosa. 
Tried  before  Hon.  Egbert  Dougheety. 

The  appellant  was  tried  at  the  spring  term,  1865,  and 
having  pleaded  guilty  to  the  indictment,  the  Jury  assessed 
a  fine  of  $1,250,  together  with  the  costs,  and  a  judgment 
nunc  pro  tunc  was  entered  upon  this  verdict  at  the  spring 
term,  1866.  At  the  fall  term,  1866,  the  defendant  made  a 
motion  to  vacate  said  judgment,  and  in  support  of  this 
motion  produced  a  pardon  from  the  Governor  of  Alabama 
remitting  the  fine.  The  court  refused  to  vacate  the  judg- 
ment and  overruled  the  motion,  and  the  defendant  ap- 
pealed. 

G.  W.  GuNN,  and  J.  Falknee,  for  appellant. 
Jno.  W.  a.  Saneoed,  Attorney-General,  contra. 

Per  Cueiam. — The  constitution  confers  upon  the  Gov- 
ernor the  power  to  grant  reprieves  and  pardons,  and  to 
remit  fines  and  forfeitures  in  criminal  cases,  under  such 
rules  and  regulations  as  may  be  provided  by  law. — Article 
5,  §  13. 

After  the  rendition  of  the  judgment  in  the  present  case, 
the  Governor,  under  the  great  seal  of  the  State,  there 
being  no  restriction  upon  his  power  so  to  do,  by  any  rule 
or  regulation  of  law,  remitted  the  entire  fine,  which  de- 
stroyed the  vitality  of  the  judgment,  except  as  to  the  costs. 
The  court,  therefore,  on  the  motion  of  appellant,  should 
have  vacated  the  judgment  as  to  the  fine,  but  left  it  valid 
and  subsisting  as  to  the  costs. 

The  judgment  of  the  court  refusing  to  vacate  the  judg- 
ment to  the  extent  we  have  indicated,  is  reversed  and  the 
cause  remanded. 
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TAYLOR  vs.  THE  STATE. 

[INDICTMENT  FOB    LABCENY   OF  A   HOESE.] 

1.  Declarations  of  defendant  made  at  time  of  arrest  incompetent  evidence,  on 
trial  for  larceny. — The  declarations  of  the  defendant,  made  at  the  time 
of  his  farrest,  as  to  how  he  came  in  possession  of  the  horse,  for  the 
larceny  of  which  he  is  on  trial, — held,  to  be  incompetent  evidence  for 
the  defendant. 

2.  Presumed  on  appeal  that  prisoner  was  asked  if  he  had  anything  to  say  in 
arrest  of  judgment. — It  is  not  necessary  that  the  record,  in  a  case  of 
felony,  should  affirmatively  show  that  the  prisoner  was  asked  by  the 
court,  before  sentence  was  pronounced  against  him,  if  he  had  anj'thing 
to  say  in  arrest  of  judgment ;  the  question  will  be  presumed  to  have 
been  asked,  unless  the  record  affirmatively  shows  that  it  was  not, 

Appeal  from  the  Circuit  Court  of  Dallas. 
Tried  before  Hon.  John  Moore. 

This  was  an  indictment  for  the  larceny  of  a  horse,  and 
was  found  on  the  25th  May,  1867.  At  the  spring  term, 
1868,  the  defendant  was  tried  and  found  guilty,  as  charged 
in  the  indictment.  On  the  trial,  as  the  bill  of  exceptions 
states,  "the  prosecutor  and  owner  of  the  horse,  Tom 
Yasser,  a  freedman,  testified,  that  within  three  or  four  days 
after  the  horse  was  missing  from  his  possession,  he  and  a 
white  man  named  Gus  Yasser,  in  search  of  the  horse,  went 
to  the  plantation  of  a  Mr.  G.,  in  said  county,  where  there 
were  several  freedmen  at  work,  and  saw  his  horse  plowing 
in  the  field.  He  and  Gus  Yasser  approached  the  horse, 
when  the  defendant,  who  was  plowing  him,  stopped  and 
walked  off  rapidly  some  twenty  or  thirty  yards,  and  was 
commanded  to  stop  by  the  prosecutor  and  Gus  Yasser, 
which  he  did,  and  was  thereupon  arrested,  without  warranty 
by  them,  and  taken  before  a  magistrate ;  at  the  time  of 
his  arrest,  he  stated  that  he  had  not  taken  the  horse,  but 
had  bought  him,  a  few  days  before,  from  one  William 
Yasser,  a  freedman.    The  solicitor  moved  to  exclude  this 
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statement  of  the  defendant,  and  the  court  sustained  the 
motion  and  excluded  the  evidence,  and  the  defendant  ex- 
cepted. The  defendant  then  introduced  a  freedwoman 
named  Mary,"who  swore  that  on  a  certain  Sunday  night, 
about  the  time  the  horse  was  said  to  have  been  stolen,  she 
and  another  freedwoman  got  lost  going  to  church,  and  late 
at  night  met  William  Vasser  in  the  public  road,  riding  a 
horse  answering  the  description  of  the  horse  alleged  to  be 
stolen ;  stated  to  him  that  they  were  lost,  and  asked  him 
to  take  them  on  the  horse  and  carry  them  to  the  church* 
William  Vasser  declined,  stating  that  the  horse  was  for 
sale,  and  such  a  ride  might  injure  him ;  while  they  were 
talking  about  it,  the  defendant  came  up  and  remarked  to 
William  Vasser,  have  you  got  my  horse  ?  Vasser  replied, 
yes ;  and  the  price  is  fifty  dollars.  Taylor,  the  defendant, 
then  said,  I  have  not  got  the  money  now,  but  if  you  will 
come  to  my  house  on  Wednesday  night,  I  will  have  the 
money  for  you ;  to  which  Vasser  replied,  I  will.  The 
other  freedwoman  testified  to  the  same,  and  both  swore 
they  were  not  related  to  the  defendant.  This  evidence 
being  before  the  jury,  the  defendant  moved  the  court  for 
leave  to  introduce  the  statement  made  by  him  when  ar- 
rested, that  he  had  bought  the  horse  from  William  Vasser. 
The  court  refused  to  allow  the  statement  to  gd  to  the  jury, 
either  as  a  part  of  the  res  gestce  or  as  corroborating  the 
freedwoman,  or  for  any  other  purpose,  and  the  defendant 
excepted." 

George  W.  Gayle,  for  appellant. 

Jno.  W.  a.  Sanford,  Attorney-General,  contra. 

JUDGE,  J. — The  declarations  of  the  prisoner,  at  the 
time  of  his  arrest,  were  no  part  of  the  res  gestce  of  the 
larceny  charged,  and  were  incompetent  evidence  for  him. — 
Spivey  v.  The  State,  26  Ala.  90. 

It  is  not  necessary,  as  has  been  held  by  this  court,  that 
the  record,  in  a  case  of  felony,  should  aifirmatively  show 
that  the  prisoner  was  asked  by  the  court,  before  sentence 
was  pronounced  against  him,  if  he  had  anything  to  say  in 
arrest  of  judgment ;  the  question  will  be  presumed  to  have 
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been  asked,  unless  the  record  affirmatively  shows  that  it 
was  not. — Aaron  &  Ely  v.  The  State,  39  Ala.  684.  In  the 
present  case  the  record  states  that  the  prisoner  "said 
nothing"  why  the  sentence  of  the  law  should  not  be  pro- 
nounced against  him ;  leaving  the  inference  irresistible  that 
he  was  asked  if  he  had  anything  to  say  why  this  should 
not  be  done. 

We  can  not  say,  from  the  evidence,  that  the  prisoner,  if 
guilty  of  any  offense,  was,  as  is  contended  by  his  counsel, 
guilty  of  stealing  stolen  property,  knowing  it  to  have  been 
stolen,  and  not  larceny.  The  bill  of  exceptions  does  not 
purport  to  set  out  all  the  evidence ;  and  such  being  the 
case,  the  legal  presumption  is,  that  he  was  rightly  convicted 
of  the  offense  charged. 

We  can  perceive  no  error  in  the  record,  and  the  judg- 
ment is  affirmed. 


SHEPPAED  vs.  THE  STATE. 

[rSDICTMENT  FOB  PETIT  IAKCENY.] 

1.  Indictment  for  larceny;  value  of  thing  stolen  must  he  averred.-~kn  in- 
dictment for  larceny,  which  fails  to  aver  the  value  of  the  thing  alleged 
to  have  been  stolen,  is  defective,  unless  the  statute  which  makes  the 
stealing  of  the  particular  thing  a  felony,  without  reference  to  its  value, 
in  which  case  it  is  unnecessary  to  aver  value. 

Appeal  from  the  Circuit  Court  of  Eandolph. 
Tried  before  Hon.  John  Henderson. 

The  indictment  in  this  case  was  found  at  the  fall  term, 
1866,  of  said  court,  and  charged,  "  that  before  the  finding 
of  this  indictment,  Moses  Sheppard,  a  freedman,  broke 
into  and  entered  a  building,  commonly  called  a  thrasher, 
of  William  Blake,  in  which  said  building  wheat  was  de- 
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posited,  and  did  feloniously  take  and  carry  away  ten  bush- 
els of  wheat,  the  personal  property  of  William  Blake, 
against  the  peace,"  &c. 

At  the  spring  term,  1868,  the  State  having  entered  a 
node  prosequi  as  to  the  charge  of  burglary,  the  defendant 
was  tried  on  this  indictment  for  petit  larceny,  and  was 
found  guilty. 

Jefferson  Falkner,  for  appellant. 
J.  W.  A.  Sanford,  Attorney-General. 

BYRD,  J. — The  indictment  is  not  good  for  either  bur- 
glary or  larceny.  A  noUe  prosequi  was  entered  on  the  sup- 
posed charge  of  burglary,  and  the  solicitor  directed  to 
proceed  against  the  prisoner  for  petit  larceny.  There  is  no 
averment  of  value  of  the  thing  alleged  to  have  been  stolen. 
This  is  fatal. —  Wilson  v.  The  State,  1  Por.  116 ;  State  v. 
Garner,  8  Por.  447  ;  Wharton's  Criminal  Law. 

It  has  been  held,  that  where  a  statute  makes  the  steal- 
ing of  a  particular  thing  a  felony,  without  reference  to  its 
value,  then  it  ib  unnecessary  to  aver  value. — 1  Bish.  Cr. 
Pro.,  §  2  J4 ;  2  i6.,  §  676,  et  seq.  As  the  other  questions 
raised  on  the  record  are  not  likely  to  occur  in  the  same 
form  on  another  trial,  we  deem  it  proper  not  to  pass  them. 

For  the  insufficiency  of  the  indictment,  in  the  respect 
pointed  out,  the  judgment  of  the  court  below  is  reversed 
and  the  cause  remanded,  and  the  prisoner  will  remain  in 
custody  until  discharged  by  due  course  of  law. 


MASON  AND  FRANKLIN  vs.  THE  STATE. 

[IKDICTMENT  FOB  BtTBGLAKY.] 

1.  Proof  of  criminal  acts  not  charged,  as  relevant  to  questions  of  identUy, 
intent,  or  guilty  knowledge. — When  a  defendant  is  on  trial  for  burglary, 
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evidence  of  other  criminal  acts  than  those  charged  in  the  indictment 
may  be  received,  where  it  is  necessary  to  prove  a  guilty  knowledge,  to 
establish  identity,  to  make  out  the  res  gesta,  or  to  make  out  a  chain  of 
circumstantial  evidence  of  guUt,  in  respect  to  the  act  charged. 

Appeal  from  the  City  Court  of  Montgomery. 
Tried  before  the  Hon.  T.  M.  Areington. 

The  indictment  in  this  case  was  found  at  the  February 
term,  1868,  of  the  city  court,  and  charged  "  that  before  the 
finding  of  the  indictment  Thomas  Mason,  John  Frankhn, 
and  Richard  Henley,  with  intent  to  steal,  broke  into  and 
entered  the  dwelling  house  of  J.  Godwin  Scott,  against  the 
peace,"  &c.  The  State  entered  a  nolle  prosequi  as  to  Kichard 
Henley,  and  a  trial  being  had  as  to  the  other  two  defend- 
ants, on  the  plea  of  not  guilty,  they  were  found  guilty  as 
charged  in  the  indictment. 

The  following  bill  of  exceptions  was  reserved  by  the 
defendants,  to  the  ruUngs  of  the  court  on  the  trial :  "  The 
defendants,  together  with  one  Henley,  were  indicted  for 
burglariously  breaking  and  entering  the  dwelling  house  of 
one  Scott,  and  therein  committing  a  larceny  of  some  $70 
in  money  of  the  United  States.  The  State  entered  a  nolle 
'prosequi  as  to  the  said  Henley,  that  he  might  be  used  as  a 
witness  for  the  prosecution.  There  was  no  direct  proof, 
either  of  the  confessions  of  the  defendants  or  otherwise, 
that  they,  or  either  of  them,  committed  said  ofi'ense,  or 
participated  in  it.  The  substance  of  the  testimony  against 
defendants  was  as  follows :  It  was  shown  that  said  Frank- 
lin and  the  witness,  Henley,  arrived  in  Montgomery,  from 
the  Mobile  railroad,  together ;  and  that  they  took  a  room 
together  at  the  Exchange  hotel;  that  the  defendant,  Mason, 
had  arrived  some  days  before,  and  also  had  a  room,  other 
than  that  occupied  by  Franklin  and  Henley,  also  at  the 
Exchange  hotel.  There  was  proof  that  all  of  these  parties, 
Franklin,  Mason  and  Henley,  were  arrested  about  five 
o'clock  in  the  morning,  on  the  same  day,  and  in  the  Ex- 
change hotel,  and  that  when  arrested,  Mason  and  Franklin 
were  in  the  room  occupid  by  Mason,  and  were  dressed,  the 
bed  in  the  room  not  having  been  disturbed,  and  these  par- 
ties, Mason  and  Franklin,  had,  a  few  minutes  before  the 
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arrest,  come  in  from  the  street ;  when  arrested,  Franklin 
desired  to  see  Henley,  his  room-mate ;  was  carried  to  him, 
and  thereupon  Henley  was  arrested,  and  these  were  car- 
ried to  the  council  chamber.  The  arrest  was  made  on 
Sunday  morning.  Both  rooms  were  searched,  and  coats 
and  pants  were  found  in  each  room,  and  produced  on  the 
trial,  which  had  on  them  the  marks  of  old  lime  mortar, 
saturated  with  water.  The  name  of  Mason  was  marked 
on  one  pair  of  these  pants,  thus  found,  and  under  the 
head  of  Mason's  bed,  when  these  parties  were  arrested, 
was  found  a  bowie  knife,  having  on  it  marks  of  lime  mor- 
tar; when  Franklin  and  Mason,  after  their  arrest,  were 
taken  to  the  room  of  Henley  and  Franklin,  the  latter 
room  was  dark,  and  Henley  was  undressed  in  bed,  and  ap- 
peared to  be  asleep.  The  room  was  dark  for  about  two 
minutes,  and  when  a  light  was  brought,  Franklin  was  sit- 
ting on  the  side  of  the  bed,  near  to  Henley,  and  within 
some  three  feet  of  Henley's  clothes,  which  were  on  a  chair. 
Henley  testified  that  one  pair  of  the  pants  produced  in 
court,  and  having  on  them  said  stains  of  apparent  lime 
mortar,  belonged  to  Franklin,  and  the  other  pair,  and  the 
coat,  belonged  to  Mason.  There  was  no  proof  that  Hen- 
ley was  out  that  night.  There  was  search  also  made  of 
the  three  persons  arrested,  and  in  the  pocket  of  the  coat 
of  Henley  was  found  a  roll  of  bank  bills,  some  170  in 
amount,  which  was  pretty  well  identified  as  the  stolen 
money  of  Scott.  The  said  Henley  had,  just  before  the 
search,  acted  suspiciously,  as  if  trying  to  conceal  that  roll 
of  money,  by  thrusting  it  back  between  his  coat  and  its 
lining,  through  a  hole  in  the  rear  of  his  breast  pocket. 
His  actions  led  to  the  search  and  the  finding  of  the  money 
there.  Nothing  suspicious  was  found  on  the  persons  of 
Franklin  or  Mason.  The  burglarious  entrance  of  Scott's 
house  had  been  effected  on  the  Saturday  night  previous  to 
the  arrest  on  Sunday  morning.  On  the  Thursday  night 
previous,  a  burglarious  entrance  had  been  effected  into  the 
banking  house  of  Micou  &  Morgan,  in  said  city,  and  an 
unsuccessful  attempt  made  to  enter  and  rob  its  vaults 
That  bank  was  in  a  brick  house,  and  part  of  the  brick  and 
mortar  had  been  removed,  in  the  attempt  to  enter  the 
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vault.  Thursday  night  was  a  rainy  night.  Franklin  and 
Mason  were  indicted  for  this  burglary,  and  were  convicted, 
mainly  on  the  testimony  of  Henley  and  the  circumstantial 
evidence  herein  detailed  The  testimony  was  all  circum- 
stantial against  Mason  ;  and  all  against  Franklin  was  cir- 
cumstantial, except  that  of  the  witness  Henley,  who  testi. 
fied  to  certain  confessions  of  Franklin,  as  to  the  attempt  to 
rob  the  bank  of  Micou  &  Morgan.  There  was  no  confes- 
sion of  either  defendant,  as  to  the  burglary  or  theft  in  Mr- 
Scott's  house. 

A  burglarious  entrance  had  been  effected  in  the  dwelling 
of  Mrs.  Snodgrass,  on  Friday  night,  and  a  boot  left  there. 
This  boot  Henley  admitted  was  his,  and  testified  was  one 
of  the  pair  worn  off  that  night  by  Franklin. 

There  was  proof  that  the  parties,  when  arrested,  (each  of 
the  three)  exhibited  symptoms  of  alarm.  A  shoe,  found  in 
the  room  occupied  by  Franklin  and  Henley,  would,  in  the 
opinion  of  witnesses,  make  a  track  corresponding  with  one 
found  near  the  bank  attempted  to  be  robbed,  and  it  had 
clay  on  it  resembling  clay  there.  After  the  parties  were 
arrested,  and  while  in  the  council  chamber,  Henley  at- 
tempted to  throw  into  the  fire  something  he  held  in  his 
hand,  believed  by  the  witness  to  be  a  ribbon  of  dark  color 
The  ribbon  fell  short  of  the  fire,  and  Franklin  picked  it  up 
and  threw  it  into  the  fire,  and  thereupon  he,  Franklin 
looked  at  Henley  and  smiled.  Henley  testified,  that  when 
he  left  his  room,  after  his  arrest,  he  picked  this  ribbon  up 
from  the  head  of  his  bed,  and  that  he  carried  it  in  his 
hand,  thinking  it  was  his  neck  tie,  and  that  at  the  council 
chamber,  Franklin  seeing  the  ribbon,  whispered  him  to 
throw  it  in  the  fire.  It  was  proved  that  when  Scott's  house 
was  burglariously  entered,  there  was  stolen  therefrom  a 
watch,  with  a  black  ribbon  attached  as  a  guard  chain. 

At  the  council  chamber  Franklin  handed  a  small  package 
of  money,  not  the  $70,  to  Henley,  which  the  latter  placed 
in  his  vest  pocket.  These  acts  were  done  stealthily.  This 
is  the  substance  of  all  the  proof,  except  the  testimony  of 
Henley.  The  witness,  Henley,  testified,  that  he  came  from 
New  Orleans  to  Montgomery  with  the  defendant,  Franklin, 
or  Reagan,  or  Eagan,  as  he  had  formerly  known  him ;  that 
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Franklin  professed  to  be  without  money,  and  witness  paid 
his  expenses;  that  Franklin  said  he  expected  to  meet  a 
friend  in  Montgomery,  and  would  repay  him;  that  when 
they  reached  Montgomery,  witness  and  Franklin  took  a 
room  together ;  that  they  reached  Montgomery  on  Wednes- 
day morning ;  that  at  dinner  on  Wednesday,  Franklin  and 
Mason  sat  together,  and  that  he  frequently  saw  them 
together,  between  that  time  and  the  arrest ;  that  he,  the 
witness,  did  not  know  Mason,  and  had  never  spoken  to 
him,  except  in  the  introduction  to  him  by  Franklin ;  that 
on  Thursday  evening,  Franklin  told  witness  that  he  had  a 
big  job  on  hand,  and  would  be  out  all  night;, that  he  was 
out  until  near  day,  and  came  in  wet  and  muddy,  and  said 
they  had  failed  ;  that  when  Franklin  went  out  he  took  with 
him  the  bowie  knife  which  was  found,  at  the  time  of  the 
arrest,  under  the  head  of  Mason's  bed ;  that  Friday  morn- 
ing Franklin  and  witness  walked  down  Commerce  street, 
and  Franklin  pointed  out  the  bank  of  Micou  &  Morgan, 
which  he  said  they  had  attempted,  the  night  before,  to 
rob ;  had  worked  all  night,  and  had  signally  failed.  He 
said  the  defendant.  Mason,  was  there  ;  that  he  was  a  smart 
man ;  and  that  another  was  with  them,  called  blacksmith 
Dan,  who  was  one  of  the  smartest  men  in  New  York. 

He  also  testified,  that  the  roll  of  money  found  in  his 
coat,  and  identified  as  Scott's,  had  been  placed  there  with- 
out his  knowledge,  and  he  did  not  know  it  was  there  until 
it  was  found  on  the  search.  When  proof  was  ofiered  of 
the  burglarious  entrance  and  attempt  to  rob  the  bank  of 
Micou  &  Morgan,  the  defendants,  by  their  counsel,  objected. 
The  objection  was  overruled  by  the  court,  the  testimony 
admitted  as  above,  and  the  defendants  excepted. 

When  testimony  was  offered  of  the  burglarious  entrance 
of  the  dwelling  of  Mrs.  Suodgrass,  and  leaving  the  boot 
there,  the  defendants,  by  their  counsel,  objected.  The 
objection  was  overruled,  the  testimony  admitted,  and  the 
defendants  excepted. 

When  testimony  was  offered  that  Franklin,  on  Friday 
evening,  wore  the  boots  of  witness  away,  and  that  when  he 
returned,  in  the  latter  part  of  the  night,  he  said  to  witness 
that  his  boots  had  gone  up,  defendants,  by  their  counseL 
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objected.  The  objection  was  overruled  and  the  testimony 
admitted,  and  defendants  excepted. 

While  this  witness,  Henley,  was  testifying,  he  stated 
that  Franklin,  on  one  of  the  days  mentioned,  had  said  to 
him  that  the  boys  were  afraid  that  he,  Henley,  would  blow 
on  them,  and  that  they  threatened  witness,  if  he  did  blow. 
To  this  testimony  defendants  objected.  The  objection  was 
overruled  and  the  testimony  admitted,  and  defendants  ex- 
cepted. 

When  testimony  was  ofifered  by  the  witness,  Henley, 
that  Franklin  stated  to  him  that  Mason  was  with  him  in 
the  attempt  to  rob  the  bank,  defendants  objected.  The 
objection  was  overruled  and  the  testimony  admitted,  and 
defendants  excepted. 

The  foregoing  is  the  substance  of  all  the  testimony  in 
the  cause,  tending  to  prove  the  defendants  to  be  the  bur- 
glars ;  and  this  is  signed  and  sealed,"  &c. 

Stone,  Clopton,  pnd  Clanton,  for  appellants. 
John  W.  A.  Sanford,  Attorney-General,  contra. 

JUDGE,  J. — As  each  case  must  be  tried  on  its  own 
merits,  and  be  determined  by  the  circumstances  connected 
with  it,  it  is  not  permissible  to  prove,  as  a  general  rule, 
that  a  person  has  previously  committed  a  crime  of  a  simi- 
lar character,  to  show  that  he  committed  the  criminal  act 
for  which  he  is  on  trial. 

It  is  contended  by  the  able  counsel  for  the  prisoner,  that 
this  rule  was  violated  in  the  present  case  ;  and  whether  it 
was  or  not,  forms  the  principal  question  in  the  cause,  which 
we  now  proceed  to  examine. 

It  is  clear,  on  both  reason  and  authority,  that  although 
evidence  offered  in  support  of  an  indictment  for  felony,  be 
proof  of  another  felony,  that  circumstance  does  not  ren- 
der it  inadmissible,  if  the  evidence  be  otherwise  receivable  •, 
and  the  books  abound  in  cases  in  which  such  evidence  has 
been  ruled  to  be  proper  to  prove  scienter,  to  establish  iden- 
tity, to  make  out  the  res  gestae,  or  to  make  out  a  chain  of 
circumstantial  evidence  of  guilt  in  respect  to  the  act 
34 
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charged. — Begina  v.  Dossit,  2  Car.  <fe  Kir.,  306  ;  1  Leading 
Criminal  Cases,  185,  191;  Whar.  Am.  Cr.  Law,  §  651  j  T}ve 
State  V.  Yarlxyrough,  decided  at  the  January  term,  1868,  and 
authorities  therein  cited. 

The  conviction  of  the  prisoners  in  the  present  case,  de- 
pended entirely  upon  circumstantial  evidence  ;  and  any 
indications  of  guilt  arising  from  the  conduct,  demeanor* 
or  expressions  of  the  parties,  were  legal  evidence  against 
them.  "  The  law  can  never  limit  the  number  or  kind  of 
such  indications." — 17  Ala.  264 ;  Martin  dt  Flinn  v.  The 
State,  28  Ala.  81. 

In  making  inquiry  as  to  these  indications,  the  circum- 
stances pointing  to  a  connection  of  the  prisoners  with  the 
three  burglaries,  were  so  intermixed,  that  it  was  proper,  if 
not  a  necessity,  to  hear  the  evidence  relating  to  them  all. 
In  The  King  v.  Whiley  and  Haines,  (1  Leading  Criminal 
Cases,  185,)  Lord  Ellenborough,  in  delivering  the  opinion 
of  the  court,  said  :  "  If  several  and  distinct  offenses  do 
intermix  and  blend  themselves  with  each  other,  the  detail 
of  the  party's  whole  conduct  must  be  pursued.  There  is  a 
case  where  a  man  committed  three  burglaries  in  one  nighty 
and  stole  a  shirt  at  one  place  and  left  it  at  another;  and 
they  were  all  so  connected  that  the  court  heard  the  history 
of  the  three  different  burglaries." — See,  also,  2  Starkie  on 
Evidence,  part  2,  m.  pp.  312,  313 ;  Begina  v.  Bleasdale 
2  Car.  &  Kir.  765  ;  2  Eusssell  on  Crimes,  m.  pp.  775,  7'<  6 
777. 

To  have  excluded  the  evidence  in  the  present  case,  rela- 
ting to  the  burglaries  for  which  the  prisoners  were  not  on 
trial,  would  have  broken  the  chain,  formed  of  links  more 
or  less  perfect,  connecting  them  with  the  one  which  consti- 
tuted the  subject  matter  of  the  trial. —  Com.  v.  Turner,  3 
Met.  19.  "  It  frequently  happens,"  says  Brockenbrough^ 
J.,  in  Walker  v.  The  Com.,  1  Leigh,  574,  "  that  as  the  evi- 
dence of  circumstances  must  be  resoried  to  for  the  pur- 
pose of  proving  the  commission  of  the  particular  offense 
charged,  the  proof  of  those  circumstances  involves  the 
proof  of  other  acts,  either  criminal  or  apparently  innocent- 
In  such  cases,  it  is  proper  that  the  chain  of  evidence 
should  be  unbroken.    If  one  or  more  links  of  that  chain 
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consist  of  circumstances  which  tend  to  prove  the  prisoner 
has  been  guilty  of  other  crimes  than  that  charged,  this  is 
no  reason  why  the  court  should  exclude  those  circumstan- 
stances.  They  are  so  intimately  connected  and  blended 
with  the  main  facts  adduced  in  evidence,  that  they  can  not 
be  departed  from  with  propriety  ;  and  there  is  no  reason 
why  the  criminality  of  such  intimate  and  connected  cir- 
cumstances should  exclude  them,  more  than  other  facts 
apparently  innocent." 

But  further,  the  evidence  in  the  cause,  irrespective  of 
the  separate  declarations  of  Franklin,  which  at  least  were 
competent  evidence  against  him  alone,  tended  to  show  a 
privity  and  community  of  design  between  the  prisoners  to 
commit  offenses  of  the  character  charged  against  them. 
In  every  such  case,  great  latitude  is  allowed  in  giving  in 
evidence  the  acts,  declarations,  and  conduct,  of  each  and  all 
the  associates,  in  furtherance  of  their  common  unlawful  pur- 
pose ;  and  such  acts,  declarations  and  conduct,  are  evidence 
against  each  of  them. 

In  McKenney  v.  Dingley,  4  Greenleaf,  172,  it  was  held 
that  in  order  to  avoid  a  sale  of  goods,  on  the  ground  of  false 
and  fraudulent  conduct  in  the  vendee,  in  representing  him- 
self to  be  a  man  of  good  property  and  credit,  when  he  was 
not  so,  "  it  was  competent  for  the  vendor,  in  addition  to  the 
direct  proof  of  the  case,  to  give  evidence  of  similar  false 
pretences  successfully  used,  to  other  persons,  in  the  same 
town,  about  the  same  time,  to  show  a  general  plan  to  amass 
property  by  fraud."  If  it  was  the  general  plan  of  the 
prisoners  to  commit  burglaries  in  concert,  in  the  city  of 
Montgomery,  each  offense  committed  pursuant  to  such 
general  plan,  and  in  furtherance  of  it,  was  competent  evi- 
dence on  the  trial  of  any  one  offense  thus  committed.  The 
prisoners  might  have  protected  themselves  from  any  im- 
proper effect  of  such  evidence,  by  the  asking  of  an  ap- 
propriate charge. — See  further,  the  following  authorities : 
Bottomley  v.  The  United  States,  1  Story,  135 ;  Rex  v.  Roberts, 
1  Campbell,  400 ;  Com.  v.  Eastman,  1  Cush.  189  ;  Martin  & 
Flinn  v.  The  State,  28  Ala.  71 ;  Frank  v.  The  Stale,  27  Ala- 
37 ;  Stewart  v.  The  State,  26  Ala.  44. 
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There  being  no  error  in  the  record,  the  judgment  is 
affirmed. 

BYED,  J. — I  fully  concur  in  the  correctness  of  the 
general  principles  of  law  announced  in  the  opinion  of  the 
court,  but  differ  in  their  application  in  this.  In  my  opin- 
ion, the  objection  taken  to  the  evidence  "  of  the  burglarious 
entrance  of  the  dwelling  of  Mrs.  Snodgrass,  and  leaving 
the  boot,  there,"  should  have  prevailed  upon  those  princi- 
ples; and  vdthout  expressing  any  opinion  upon  similar 
questions  raised  upon  the  record,  I  think  the  cause  should 
be  reversed  for  the  action  of  the  court  overruling  this  ob- 
jection. The  evidence  comes  within  the  influence  of  the 
general  principles  announced  by  the  court,  and  it  does  not 
so  clearly  appear  to  me  to  come  within  any  exception 
thereto,  as  to  have  authorized  its  admission. 


BKOWN  vs.  THE  STATE.    . 

[nnOICTMEHT  rOB  FAILING  TO  BENDEB  TAX  LIST.] 

1.  §§  103  and  105,  Benenue  Law  of  22d  February,  1866.— The  omission  to 
include  in  a  tax  list,  any  particular  piece  of  property,  is  not  a  violation 
of  §  105  of  the  Revenue  Law  of  22d  February,  1866.  It  is  a  violation 
of  §  103  of  said  law,  provided  the  omission  was  knowingly  made,  and 
there  was  an  intent  to  defraud  the  State  or  county. 

Appeal  from  the  Circuit  Court  of  Blount. 
Tried  before  Hon.  W.  J.  Harkalson. 

This  indictment  was  found  at  the  August  term,  1866,  of 
said  court,  and  charged,  "  that  before  the  finding  of  this 
indictment  Andrew  Brown,  being  a  tax  payer  in  said  county 
of  Blount,  did  fail  to  render  list  of  his  taxable  property 
within  fifteen  days  after  personal  demand  by  the  assessor. 
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against  the  peace,"  &o.  The  defendant  pleaded  not  guilty  ; 
on  issue  joined,  the  jury  found  the  defendant  guilty,  and 
assessed  a  fine  of  ten  dollars.  As  the  bill  of  exceptions 
states,  "the  State  introduced  the  tax  assessor  for  this 
county,  who  testified  that  in  the  month  of  June,  1866,  the 
defendant  met  him  at  his  precinct,  and  after  giving  in  his 
taxes,  the  witness  asked  him  (defendant)  if  he  did  not 
have  a  pistol ;  defendant  said  there  was  one  at  his  house, 
in  Jeflferson  county,  that  belonged  to  his  son,  who  was  a 
minor.  Defendant  objected  to  this  testimony,  under  the 
indictment.  The  court  overruled  the  objection,  and  defend- 
ant excepted.  There  was  other  testimony  introduced, 
tending  to  show  that  the  pistol  was  given  to  his  son,  who 
was  a  minor  at  or  near  the  time  when  the  demand  was 
made ;  that  the  son  had  sent  it  into  Jefferson  county  to 
get  it  repaired  ;  that  the  smith  said  it  was  worthless,  and 
could  not  be  repaired."  This  was  all  the  evidence  that  was 
offered.  The  court  charged  the  jury,  "that  if  the  pistol 
was  the  defendant's,  that  it  was  not  necessary  that  he 
should  have  the  actual  possession.  But  if  he  had  loaned 
it,  or  sent  it  off  for  any  purpose,  temporarily,  that  was  suf- 
ficient possession  ;  and  that  if  they  believe  that  the  son 
was  a  minor,  that  raised  the  presumption  that  the  pistol 
was  the  property  of  the  father,  and  that  proof  must  be 
rebutted  by  the  defendant,  and  that  unexplained  by  rebut- 
ting testimony,  the  father  was  liable  for  taxes  on  said 
pistol ;"  and  to  this  charge  the  defendant  excepted. 

Wm.  S.  Ernest,  for  appellant. 

Jno.  W.  a.  Sanford,  Attorney- General,  contra, 

A.  J.  WALKER,  C.  J.— The  delinquency  of  the  defend- 
ant charged  in  the  indictment  is  attributed  to  the  violation 
of  a  clause  of  the  Revenue  Law  of  22d  February,  1866. 
§  105  of  that  law  defines  the  offense  of  failing  to  render  a 
list  of  taxable  property. — Pamphlet  Acts  of  1665  and  1866, 
p.  35.  Under  this  section  it  is  not  necessary  to  aver  or 
prove  a  positive  fraudulent  intent.  Under  it  the  accused 
is  indicted. 

§  103  of  the  same  act  defines  the  offense  of  knowingly 
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rendering  a  false  or  fraudulent  tax  list  for  the  purpose  of 
defrauding  the  State  or  county. 

The  defendant  is  stated  in  the  bill  of  exceptions  to  have 
rendered  a  list  of  taxable  property  at  the  proper  time  and 
to  the  proper  officers.  It  seems,  however,  that  he  did  not 
put  into  the  list  rendered  a  pistol,  supposed  to  have  been 
properly  taxable  against  him.  If  this  was  so,  he  could  not 
be  legally  convicted  under  the  present  indictment,  for  it  is 
not  framed  under  a  statute  which  touches  the  oifense  of 
rendering  a  false  list.  The  omission  to  include  in  a  tax 
list  any  particular  piece  of  property,  is  not  a  violation  of 
§  105.  It  is  a  violation  of  §  103,  provided  the  omission 
was  knowingly  made,  and  there  was  an  intent  to  defraud 
the  State  or  county.  The  court  erred  in  not  excluding 
testimony,  as  requested  by  the  defendant. 

Aside  from  the  above  considered  point,  the  court  erred 
in  instructing  the  jury,  that  the  minority  of  a  son  to  whom 
a  pistol  had  been  given,  created  the  presumption  of  prop- 
erty in  the  father.  The  father  is  not  the  owner  of  the 
son's  property.  §  16  of  the  act  above  cited  authorizes  the 
assessment  of  property  to  the  person  owning  or  having  it 
in  possession  on  the  first  day  of  March.  The  charge  of 
the  court  would  have  authorized  the  jury  to  find  the 
defendant  subject  to  assessment  as  the  owner,  although  he 
was  not  in  possession  on  the  first  day  of  March. 

We  do  not  think,  upon  the  evidence  before  us,  the  de- 
fendant can  be  legally  convicted ;  but  we  think  it  the  safer 
course  to  remand  the  case. 

Reversed  and  remanded. 
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MASON  AND  FRANKLIN  vs.  THE  STATE. 

[INDICTMENT  FOE   BTJEGLAET.] 

1.  Offense  of  statutory  creation;  sufficiency  of  indictment. — Where  an  of- 
fense is  of  statutory  creation,  an  indictment  which  charges  the  offense, 
in  the  words  of  the  statute  creating  it,  is  sufficient. 

S.  Evidence  of  a  criminal  act,  other  than  that  charged,  prima  fade  irrele- 
vant.— Where  a  defendant  is  on  trial  for  burglary,  evidence  of  one  or 
more  burglaries,  committed  by  the  defendant,  for  which  he  is  not  on 
trial,  is  prima  fade  irrelevant,  and  when  the  record  fails  to  show  any 
ground  for  the  admission  of  such  evidence,  this  court  will  not  look  at 
the  record  of  another  case,  in  this  court,  between  the  same  parties,  to 
show  that  no  error  was  committed,  as  was  determined  in  regard  to  the 
the  same  evidence  in  that  case . 

Appeal  from  the  City  Court  of  Montgomery. 
Tried  before  Hon.  T.  M.  Arrington. 

The  indictment  in  this  case  was  found  at  the  February 
term,  1868,  of  said  city  court,  and  charged,  "  that  before 
the  finding  of  this  indictment,  Thomas  Mason,  John  Frank- 
lin, and  Richard  Henley,  broke  into  and  entered  a  dwell- 
ing, to- wit :  an  office  of  Benjamin  Micou  and  George  Mor- 
gan, in  which  money,  a  valuable  thing,  was  then  and  there 
kept  for  use,  sale  or  deposit,  with  intent  to  steal,  against 
the  peace,"  &c.  There  was  a  nolle  prosequi  entered  as  to 
Richard  Henley.  The  defendants  demurred  to  the  indict- 
ment, but  their  demurrer  was  overruled.  The  defendants 
then  pleaded  not  guilty ;  the  jury  found  them  guilty,  as 
charged  in  the  indictment.  The  bill  of  exceptions  reserved 
by  the  defendants,  on  the  trial  in  the  court  below,  after 
setting  out  the  grounds  of  demurrer  to  the  indictment,  thus 
proceeds :  "  There  was  no  positive  proof  against  the  de- 
fendant Mason,  and  the  only  positive  proof  against  the 
defendant  Franklin,  consisted  in  his  alleged  confessions, 
after  stated.  One  Henley  had  also  been  indicted  with 
these  defendants,  but  the  State  entered  a  nolle  prosequi  as 
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to  him,  to  make  him  a  witness.  This  witness  and  Franklin 
had  come  to  Montgomery  together,  and  were  rooming 
together  at  the  hotel.  Mason  was  in  another  room,  in  the 
same  hotel,  but  witness  had  no  acquaintance  with  him, 
except  a  formal  introduction,  and  did  not  conyerse  with 
him.  The  bank  was  burglariously  entered,  and  attempted 
to  be  robbed,  on  Thursday  night.  During  Wednesday, 
Thursday,  Friday,  and  Saturday,  the  witness  frequently 
saw  Franklin  and  Mason  together.  Witness  and  Franklin 
reached  Montgomery  Wednesday  morning,  and  the  parties 
were  all  arrested  Sunday  morning. 

The  State  offered  to  prove  by  this  witness,  that  Franklin 
had  said  to  him,  witness,  that  the  boys  were  afraid  he,  the 
witness,  would  blow  on  them,  and  that  they  threatened  him 
if  he  did.  To  this  testimony  defendants  objected.  The 
objection  was  overruled  and  the  testimony  admitted,  and 
they  excepted.  This  witness  testified,  that  Friday  evening 
Franklin  wore  his,  witness'  boots,  and  that  he  returned 
during  the  night,  informing  witness  that  his  boots  were 
gone  up,;  and  that  he,  Franklin,  had  been  put  to  the  neces- 
sity of  getting  a  pair  of  shoes  to  reach  his  boarding  house. 
To  this  testimony  defendants  objected.  The  objection  was 
overruled,  the  testimony  admitted,  and  defendants  ex- 
cepted. 

Proof  was  offered,  that  on  Friday  night  the  dwelling 
house  of  Mrs.  S.  was  burglariously  entered,  and  the  bur- 
glar being  frightened  off,  a  boot  was  left  in  the  house. 
This  boot  said  witness,  Henley,  recognized  as  his  missing 
boot.  To  this  proof  the  defendants  objected.  The  objec- 
tion was  overruled  and  the  testimony  admitted,  and  defend- 
ants excepted.  Before  giving  the  foregoing  testimony, 
this  witness,  Henley,  had  testified,  that  on  Thursday  even- 
ing Franklin  told  him  that  he  had  a  big  job  on  hand  that 
night,  and  that  he  would  be  gone  pretty  well  all  night. 
This  witness  further  testified,  that  on  Friday  morning 
Franklin  pointed  out  to  him  the  bank  of  Micou  &  Morgan, 
in  which  he  said  he  and  Mason  and  others  had  worked 
hard  all  night,  and  had  failed  to  get  into  the  bank ;  said 
they  would  have  made  a  big  haul  if  they  had  succeeded, 
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and  that  the  parties  had  been  waiting  a  week  for  a  rainy 
night,  to  rob  this  bank.    And  this  is  signed,  sealed,"  &c. 

Stone,  Clopton  &  Clanton,  for  appellants. 
Jno.  W.  a.  Sanford,  Attorney-General,  contra. 

JUDGE,  J. — The  indictment  is  not  for  the  offense  of 
burglary,  as  defined  by  the  common  law,  but  for  an  offense 
which  may  properly  be  said  to  be  of  statutory  creation. — 
Revised  Code,  3695.  The  statute  creating  the  offense  fully 
defines  it ;  and  in  every  such  case,  as  has  been  repeatedly 
ruled  by  this  court,  it  is  sufficient  if  the  indictment  charge 
the  offense  in  the  words  of  the  statute.  Such  was  done  in 
the  present  case ;  and  for  this  reason,  if  no  other,  we 
would  hold  that  the  court  rightfully  overruled  the  demur- 
rer. But,  further,  if  no  form  be  prescribed  by  the  Code 
for  indictent,  an  analagous  form,  if  any,  may  be  used.  In 
the  respect  in  which  the  indictment  before  us  is  said  to 
be  deficient,  to-wit :  in  charging  that  the  prisoners  broke 
into  and  entered  an  office  where  money  "  was  then  and 
there  kept  for  use,  sale,  or  deposit,''  it  conforms  to  the  an- 
alogy furnished  by  form  53,  p.  813,  of  the  Revised  Code, 
which  is  for  embezzlement  of  money,  &g.,  by  a  bank  officer ; 
and  which  concludes  by  charging  that  the  money  was  "  in 
the  possession  of  said  bank,  or  deposited  therein." 

But  the  judgment  must  be  reversed,  for  the  reason  that 
irrelevant  evidence  was  permitted  to  be  introduced  against 
the  prisoners,  viz :  the  evidence  tending  to  show  that  they 
had  burglariously  entered  the  dwelling  house  of  a  Mrs.  S., 
which  was  not  charged  against  them  on  the  record.  The 
bill  of  exceptions  does  not  purport  to  set  out  all  the  evi- 
dence which  was  introduced  on  the  trial ;  and  we  can  not 
look  to  the  full  detail  of  facts  connected  with  the  last 
named,  and  other  burglaries,  as  set  out  in  the  record  of 
another  case  in  this  court  between  the  same  parties,  to 
show  that  no  error  was  committed,  as  was  determined  in 
regard  to  the  same  evidence  in  that  case.  In  the  aspect  of 
the  present  case,  the  evidence  in  question,  when  offered^ 
was  prima  facie  irrelevant,  and  the  records  fails  to  show 
any  ground  for  its  admission. 
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We  do  not  deem  it  necessary  to  notice  any  other  ques- 
tion in  the  case. 

The  judgment  must  be  reversed  and  the  cause  remanded; 
and  the  prisoners  will  be  retained  in  custody  until  dis- 
charged by  due  course  of  law. 

The  chief  justice  sustains  the  overruling  of  the  demur- 
rer to  the  indictment  on  the  analogy  to  the  prescribed 
form,  and  the  authority  of  §  4125  of  the  Revised  Code, 
which  allows  the  charging  of  different  offenses  in  the  same 
court  in  the  alternative,  when  they  are  of  the  same  charac- 
ter and  subject  to  the  same  punishment. 

The  indictment  is  not  assailed  on  the  ground  that  it 
charges  different  offenses  in  the  same  count  in  the  alterna" 
tive ;  and  while  we  agree  with  the  chief  justice  as  to  the 
effect  of  §  4125  of  the  Revised  Code,  in  a  proper  case,  we 
rely  upon  the  grounds  stated  in  our  opinion,  as  an  answer 
to  the  only  distinct  objection  made  to  the  indictment. 


MOSS  vs.  THE  STATE. 

[appeal   FEOM    COtTNTY   COtTRT.] 


1.  Appeal  from  the  county  court  to  circuit  court ;  complaint  must  he  filed. — 
Where  a  criminal  case  is  tried  in  the  circuit  court,  on  appeal  from  the 
county  court,  it  is  essential  that  there  should  be  a  brief  statement  of 
"the  complaint,''  signed  by  the  solicitor,  (Revised  Code,  §  4059,)  and 
a  proceeding  without  it,  or  waiver  of  it,  is  erroneous. 

2.  Power  of  imprisonment ;  vested  in  judge — In  a  case  of  petit  larceny, 
the  power  of  imprisonment  is  vested  in  the  judge  and  not  in  the  jury. — 
§$  3708  and  3783,  Revised  Code. 

Appeal  from  the  Circuit  Court  of  Lowndes. 
Tried  before  Hon.  George  Goldthwaite. 

The  questions  of  law  decided  in  the  case,  will  be  suf- 
ficiently understood  from  the  opinion  of  the  court. 


JUNE  TEEM,  1868.  547 

Moss  V.  The  State. 

John  Enochs,  for  the  appellant. 

Jno.  W.  a.  Sanpoed,  Attorney-General,  contra. 

A.  J.  WALKEE,  C.  J. — In  the  very  singular  condition 
of  the  record  in  this  case,  it  is  difficult  to  decide  whether 
the  accused  was  tried  under  an  indictment,  or  an  informal 
charge  brought  by  appeal  from  the  county  court.  It  is 
immaterial  to  enquire  how  that  was.  In  either  aspect 
there  must  be  a  reversal.  There  is  no  indictment,  or  find* 
ing  of  an  indictment,  shown  in  the  transcript.  If  it  be 
deemed  a  proceeding  by  indictment,  certainly  the  convic- 
tion can  not  be  sustained. 

It  is  equally  certain  that  the  conviction  is  not  good  in 
the  absence  of  a  brief  written  statement  of  the  accusation, 
if  the  case  be  regarded  as  tried  on  an  appeal  from  the 
county  court.  Upon  the  trial  in  the  county  court  no  writ- 
ten accusation,  except  the  warrant  of  arrest,  seems  to  be 
required. — Eevised  Code,  §  4046.  But  in  that  court  the 
trial  is  not  before  a  jury,  and  is  not  final ;  but  upon  the 
demand  of  a  jury  by  the  defendant,  the  case  is  transferred 
to  the  circuit  court,  and  after  judgment  by  the  judge  of 
the  county  court,  and  appeal  hes  to  the  circuit  court,  where 
a  trial  de  novo  is  had.— Eevised  Code,  §§  4047,  4048.  The 
trial  in  the  circuit  court  is  of  higher  importance  than  that 
in  the  county  court,  because  it  is  final,  unless  the  case  is 
carried  to  the  supreme  court  for  revision  on  decisions  on 
points  of  law  ;  and  besides,  in  the  circuit  court  the  trial  is 
upon  issue  of  fact  before  the  jury.  For  these  reasons  the 
legislature  very  properly  required  that  there  should  be  a 
brief  statement  of  the  '*  complaint,"  signed  by  the  solici- 
tor.—Eevised  Code,  §  4059. 

The  "complaint,"  or  written  accusation,  required  by  the 
section  last  above  noticed,  is  not  found  in  the  record. 
There  is  no  waiver  of  it.  It  was  a  right  of  the  accused, 
in  the  circuit  court,  to  have  such  a  writing,  and  a  proeeed- 
ing  without  it,  or  a  waiver  of  it,  is  erroneous. 

The  jury  found  the  defendant  guilty  of  petit  larceny 
and  assessed  a  fine  of  twenty-five  dollars.  The  court 
superadded  the  punishment  of  nine  months'  imprisonment 
in  jail.    It  is  contended  for  the  accused,  that  the  court  had 
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no  power  to  impose  such  additional  punishment.  Con- 
struing §§  3708  and  3783  together,  we  consider  it  clear, 
that  the  design  of  the  law  is  to  vest  the  power  of  imprison- 
ment, in  such  a  case  as  this,  in  the  circuit  judge,  and  that 
the  jury  have  no  authority  over  the  question  of  imprison- 
ment. 
Reversed  and  remanded. 


PATTON,  Governor,  &c.,  vs.  GILMER  et  al. 

[war   CONTBACT — CONTEDEEATE   STATES.] 

1.  Contract ;  parol  evidence  admissible  to  show  consideration. — Parol  evi- 
dence is  admissible  to  show  that  the  consideration  of  a  contract  is 
illegal,  and  if  the  consideration  is  illegal  in  part,  it  vitiates  the  whole 
contract,  where  it  is  an  entirety  and  not  severable. 

2.  Same  ;  hy  artificial  person. — A  contract  made  by  an  artificial  person  is 
void,  if  the  consideration  is  illegal,  or  the  subject  matter  of  the  contract 
is  against  public  policy  ;  in  this  respect,  it  stands  on  the  same  ground 
as  a  natural  person. 

3.  Same;  money  paid  on  an  illegal  contract,  how  recovered. — K  a  party  pays 
money  on  an  illegal  contract,  he  can  not  recover  it  back,  in  a  suit,  in 
which  he  insists  on  the  existing  validity  of  the  contract  ;  but  to  do  so, 
must,  before  it  is  fully  executed,  rescind  it,  or  do  some  act  which,  in  law, 
is  equivalent  to  a  recision . 

4.  Sam,e  ;  when  consideration  is  legal,  and  acts  to  he  done  are  in  part  legal 
and  illegal. — Where  the  consideration  is  legal,  and  the  acts  to  be  per- 
formed by  the  contract  are  in  part  legal,  and  in  part  illegal,  it  may  be 
enforced  as  to  the  acts  which  are  legal,  if  capable  of  separation  from 
the  illegal. 

5.  Same  ;  violative  of  the  constitution,  void. — All  laws  and  contracts,  which 
are  hostile  to,  or  violative  of  the  constitution  of  the  United  States, 
whether  made  by  the  United  States,  the  States,  or  individuals,  are 
invalid. 

6.  Same;  to  aid  the  Confederate  States. — A  contract  made  and  entered  into 
during  the  existence  of  the  late  de  facto  government  of  the  State  ol 
Alabama,  between  it  and  some  of  its  citizens,  with  the  intention  to 
aid  the  Confederate  States,  in  the  war  with  the  general  government, 
is  void,  and  can  not  now  be  enforced  in  the  conrts  of  the  country. 
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7.  Same  ;  intention  of  the  State  ascertained  by  acta  of  its  agents. — The  in*- 
tention  of  a  State,  like  that  of  a  corporation  must  be  ascertained  by 
the  acts  and  declarations  of  its  constituted  authorities  and  agents, 
within  the  scope  of  their  duties,  and  the  question  of  intent  is  one 
peculiarly  within  the  province  of  a  jury. 

8.  Suit  by  the  Governor;  defendant  competent  witness. — In  a  suit  by  the 
Governor  of  the  State,  the  defendant  is  a  competent  witness  for  him- 
self under  §  2704.  Eevised  Code. 

9.  State  can  claim  no  exemption  from  rules  of  law  applicable  to  contracts 
between  individuals. — A  State,  when  it  enters  into  a  contract  with  its 
citizens,  can  claim  no  exemption  from  the  rules  of  law  applicable  to 
contracts  between  individuals  ;  and  all  acts  which  relate  to  the  contract, 
and  all  declarations  of  agents,  which  in  the  case  of  a  citizen  would 
affect  the  contract,  held,  in  like  manner  to  affect  a  contract  made  by 
the  State. 

10.  Intention  of  the  State;  what  may  be  looked  to,  in  arriving  at. — In  arriv- 
ing at  what  was  the  intention  of  the  State,  in  making  a  contract,  the 
acts  and  resolutions  of  the  legislature,  and  the  official  acts  of  the  office^^ 
of  the  State,  may  be  looked  to  by  the  jury. 

Appeal  from  the  City  Court  of  Montgomery. 
Tried  before  Hon.  T.  M.  Arrinqton. 


Tffls  action  was  brought  by  R.  M.  Patton,  as  the  Gov- 
ernor of  the  State  of  Alabama,  against  Wm.  B.  Gilmer  and 
others,  and  was  commenced  on  the  lOth  day  of  November, 
1866,  in  the  circuit  court  of  Montgomery,  and  by  consent 
was  transferred  to  the  city  court. — (See  41st  Alabama  Re- 
ports, page  177,  et  seq.,  where  the  complaint  is  set  out  in 
full ;  also,  the  act  of  the  legislature  under  which  this  con- 
tract was  made,  and  which  was  approved  on  the  7  th  De- 
cember, 1861.)  The  defendant's  pleas  are  as  follows : 
"  Defendants,  in  short  by  consent,  plead  :  Ist.  That  the 
bonds  described  in  the  complaint  were  issued  without  au- 
thority of  law.  2d.  That  the  said  bonds  were  issued  and 
used  in  aid  of  the  war  between  the  Confederate  States  and 
the  United  States,  and  in  aid  of  the  Confederate  States, 
in  the  war  then  pending  between  the  Confederate  States 
and  the  United  States.  3rd.  That  said  contract  was  made 
with  the  intent  and  purpose  to  make  arms  in  aid  of  the 
State  of  Alabama,  as  one  of  the  Confederate  States,  in 
their  war  against  the  United  States.  4th.  That  said  con- 
tract was  made  for  the  purpose  of  making,  and  with  the 
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intent  to  have  arms  made  in  the  State  of  Alabama,  to  aid 
the  Confederate  States  in  the  war  then  pending  between 
the  Confederate  States  and  United  States  of  America  ;  and 
that  the  bonds  alleged  to  have  been  received  by  said  Com- 
pany, were  issued  in  aid  of  the  said  Confederate  States, 
in  said  war  then  pending.  5th.  Same  as  fourth  plea,  and 
with  this  further  averment,  that  the  said  bonds  have  been 
declared  void  by  the  convention  of  Alabama,  held  —  Sep- 
tember, 1865  ;  and  by  ordinance  No.  25,  and  have  been 
repudiated  by  the  State  of  Alabama.  6th.  That  said  com- 
pany's armory,  erected  in  pursuance  of  said  contract,  and 
its  fixtures  and  materials,  were  permanently  captured  by 
the  enemy,  viz  :  the  military  forces  of  the  United  States, 
viz  :  on  the  first  day  of  April,  1865,  and  thereby  a  loss  ac- 
crued from  said  capture  to  the  extent  of  the  advance  made 
by  the  said  State,  viz  :  the  sum  of  $250,000,  with  interest 
thereon  from  the  date  of  said  contract.  7th.  And  the  said 
armory  having  been  captured,  the  company  oflfered  to  set- 
tle, and  were  ready  and  willing  to  settle  with  the  State, 
all  unsettled  matters  of  account  between  said  company  and 
said  State,  on  the  principles  of  equity,  and  the  State  re- 
fused to  settle  with  said  company.  8th.  And  the  said  de- 
fendants, for  further  plea,  say  :  actio  non,  because  they  say 
that  the  contract  sued  on  and  relied  on  in  the  complaint 
for  the  recovery,  was  made  and  entered  into  in  the  State 
of  Alabama,  one  of  the  late  Confederate  States,  during  the 
late  war  between  the  Confederate  States  and  the  United 
States,  and  was  made  and  entered  into,  with  the  intent  by 
all  the  parties  to  said  contract,  to  aid  the  Confederate 
States  in  said  war.  9th.  And  the  said  defendants,  for  fur- 
ther plea  in  this  behalf,  say,  actio  non,  because  they  say, 
before  the  commencement  of  this  suit,  the  State  of  Ala- 
bama repudiated  all  and  every  obligation  arising  and  in- 
curred in  aid  of  the  late  war,  in  behalf  and  on  the  part  of 
the  Confederate  States,  between  the  United  States  and  the 
Confederate  States ;  and  the  defendants  aver,  that  the 
several  obligations  and  promises  in  the  complaint  men- 
tioned, were  contracted  and  made,  and  arose  and  were  in- 
curred in  aid  and  in  behalf  of,  and  on  the  part  of  the  Con- 
federate States  in  said  war.     10th.  And  the  defendants,  for 
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further  plea,  say,  actio  non,  because  they  say  that  the  con- 
sideration of  the  bond,  obligations  and  contract  upon  which 
the  plaintiff  in  said  complaint  founds  his  right  of  recovery 
in  this  action  was  illegal,  and  the  defendants  aver  that  the 
bond,  obligations  and  contract  were  made  and  incurred  by 
each  and  all  the  parties  thereto,  with  intent  to  aid  the 
Confederate  States  in  the  war  existing  at  the  time  they 
were  made,  between  the  said  Confederate  States  and  the 
United  States.  11th.  That  said  John  Gill  Shorter  and  said 
Arms  Manufacturing  Company  made,  executed  and  entered 
into  said  contract,  with  the  intent  and  design,  and  for  the 
puropse  of  aiding  and  abetting  a  war,  then  waged  by  the 
Confederate  States  against  the  United  States,  and  defend- 
ants aver,  that  said  John  Gill  Shorter  was  authorized  and 
empowered  by  the  State  of  Alabama  to  make,  execute  and 
enter  into  said  contract  with  the  intent  and  design,  and  for 
the  purpose  aforesaid,  and  that  said  contract  so  made  was 
illegal  and  void."  The  plaintiff  demurred  to  pleas  3,  8,  9, 
and  11,  and  his  demurrer  being  overruled,  he  took  issue  on 
all  the  pleas,  and  the  cause  having  been  submitted  to  a  jury 
they  returned  a  verdict  for  the  defendants.  As  the  bill  of 
exceptions  states,  "  the  defendants  introduced  as  a  witness 
Hon.  George  Goldthwaite,  and  offered  to  prove  by  him, 
that  before  said  contract  was  made,  about  the  time  it  was 
made,  and  afterwards,  druing  the  war  between  the  Confed- 
erate States  and  the  United  States,  the  executive  depart- 
ment used  the  guns  it  had  and  could  get,  in  arming  soldiers 
raised  in  the  State,  for  Confederate  service.  To  this  tes- 
timony plaintiff  objected,  the  objection  was  overruled,  the 
testimony  admitted,  and  plaintiff  excepted.  The  defend- 
ant, Wm.  B.  Gilmer,  was  offered  as  a  witness  for  defendants. 
His  competency  as  a  witness  for  defendants  in  this  suit  was 
objected  to  ;  the  objection  was  overruled,  and  the  witness 
allowed  to  testify,  and  plaintiff  excepted.  The  defendants 
then  offered  in  evidence,  each  and  every  act  and  resolution 
of  the  legislature  passed  during  the  war  between  the  United 
States  and  the  Confederate  States,  bearing  in  any  way  on 
the  subject  of  the  war,  and  each  and  every  paragraph  and 
portion  of  the  messages  of  the  several   governors  of  Ala- 
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bama  during  the  said  time,  bearing  on  the  same  subject ; 
and  the  plaintiff  objected  separately  to  each  act,  set  of 
resolutions,  and  paragraphs  of  each  message,  so  offered  in 
evidence.  The  objection  was  made  separately  while  each 
offer  was  made,  the  objections  were  severally  overruled  by 
the  court,  the  testimony  admitted,  and  excepted  to  each 
ruling. 

The  court  gave  the  following  charges  separately,  at  the 
request  of  the  defendants,  to  the  giving  of  each  of  which, 
plaintiff  excepted  :  1.  That  if  the  jury  find  from  the  evi- 
dence that  the  State  and  defendants  intended  by  the  con- 
tract to  have  arms  made,  and  to  make  arms  for  the  purpose 
of  aiding  the  Confederate  States  in  their  war  against  the 
United  States,  then  the  plaintiff  can  not  recover.  2.  That 
in  arriving  at  what  was  the  intention  of  the  State  in  mak- 
ing the  contract,  the  jury  may  look  at  all  the  facts  in  proof ; 
and  that  they  may  look  at  the  fact,  that  a  war  was  then 
going  on  between  the  Confederate  States  and  the  United 
States  ;  that  Alabama  was  a  party  to  that  war,  and  that 
arms  and  money  were  furnished  by  the  State  to  the  Con- 
federate States  ;  and  the  acts  and  resolutions  of  the  legis- 
lature, and  the  official  acts  of  the  officers  of  the  State. 
3d.  That  if  the  jury  believed  from  the  evidence,  that  the 
State  made  and  executed  the  contract  sued  on  with  the 
intent,  and  for  the  purpose  of  procuring  arms  to  be  used 
in  shooting  at,  or  making  war  against  the  troops  of  the 
United  States,  commonly  called  yankees,  then  such  con- 
tract was  illegal  and  void,  and  they  must  find  ior  the 
defendant. 

The  plaintiff  thereupon  asked  the  court  to  give  to  the 
jury  the  following  charges  :  1.  That  the  intention  of  the 
Governor  of  the  State  to  use  the  guns,  when  made,  in  aid 
of  the  war  against  the  United  States,  in  which  the  Con- 
federate States  were  then  engaged,  can  not  avoid  the  pres- 
ent contract,  or  prevent  a  recovery  by  the  plaintiff.  This 
charge  the  court  did  not  give  without  qualification,  but 
gave  with  the  following  qualifications  :  The  intention  of  the 
Governor  to  use  the  guns  contracted  to  be  made  in  aid  of 
the  war  against  the  United  States,  would  not  avoid  the 
contract ;  bat  if  it  was  the  purpose  of  the  State  to  so  use 
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the  arms  made  under  contract,  at  the  time  the  contract  was 
made,  it  would  be  void,  and  to  this  ruHng  plain tiif  excepted. 
2d.  That  the  intention  of  the  State  of  Alabama,  in  desiring 
to  have  arms  made,  must  be  gathered  from  the  language 
of  the  act  under  which  the  contract  was  made,  and  there 
is  nothing  on  the  face  of  that  law  which  shows  that  the 
arms  contracted  for  were  to  be  used  for  any  illegal  pur- 
poses. This  charge  the  court  did  not  give  without  quali- 
fication, but  gave  with  the  following  qualification ;  that 
there  was  nothing  on  the  face  of  the  law  which  shows  that 
the  arms  contracted  for  were  to  be  used  for  any  illegal 
purpose,  but  the  jury  might  look  to  all  the  evidence  in  the 
case  to  ascertain  the  intentions  of  the  parties  ;  and  to  this 
ruling  plaintiff  excepted.  3d.  That  there  is  no  means  of 
ascertaining  the  intention  of  the  legislature,  or  of  the  State 
of  Alabama,  in  the  enactment  of  the  law  under  which  this 
contract  was  made,  other  than  that  furnished  by  the  act 
itself ;  and  the  act  furnishes  no  evidence  of  an  illegal  pur- 
pose. This  charge  the  court  refused  to  give,  and  the  plain- 
tiff excepted.  4th.  That  even  if  the  Governor,  in  making 
the  contract,  and  the  defendants  in  making  the  contract, 
intended  that  the  guns,  when  made,  should  be  used  in  aid 
of  the  Confederate  States,  in  their  war  with  the  United 
States,  still,  if  the  defendants  received  from  the  State  the 
bonds  of  the  State,  and  converted  them  to  their  own  use, 
the  plaintiff  is  entitled  to  recover  the  value  of  the  bonds  at 
the  time  of  the  conversion,  and  interest  on  such  value. 
6th.  That  even  if  the  contract  declared  on  was  invalid,  so 
far  as  it  required  the  Arms  Manufacturing  Company  to 
furnish  arms  by  reason  of  the  intention  of  the  State,  and 
the  defendants  to  use  such  arms  in  aid  of  the  Confederate 
States  in  the  war  between  the  United  States  and  the  Con- 
federate States ;  still,  if  under  said  contract,  the  defendants 
received  the  bonds  of  the  State  of  Alabama  to  the  extent 
of  $250,000,  and  converted  them  to  their  own  use,  the 
plaintiff  is  entitled  to  recover  the  value  of  such  bonds,  at 
the  time  of  the  conversion,  and  interest  thereon.  6th.  That 
the  fact  that  a  war  was  pending  between  the  Confederate 
States  and  the  United  States,  to  which  the  State  of  Ala- 
35 
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bama  was  a  party,  on  the  side  of  the  Confederate  States, 
does  not  prove  that  the  State  of  Alabama,  in  passing  the 
act  under  which  this  contract  was  made,  intended  to  em- 
ploy the  arms  in  aid  of  the  Confederate  States  ;  and  neither 
that  fact,  nor  any,  or  all  of  the  acts  and  resolutions  of  the 
legislature,  read  to  the  jury,  show  that  this  act  is  illegal 
These  charges,  4,  5,  and  6,  the  court  refused  to  give ;  and 
to  each  refusal,  separately,  plaintiff  excepted. 

The  nature  of  the  assignments  of  error  will  be  seen  from 
the  opinion  of  the  court. 

Jno.  W.'A.  Sanfokd,  Attorney-General,  and  Stone,  Clop- 
ton  &  Clanton,  for  appellant. 

Watts  &  Troy,  Elmoee  &  Keyes,  and  Kice,  Semple  & 
Goldthwaite,  contra. 

BYRD,  J. — The  questions  involved  in  this  cause,  and 
which  have  been  argued  at  length  and  with  unusual  ability 
by  the  learned  counsel  in  behalf  of  appellant  and  appellees, 
have  received  the  consideration  which  their  magnitude  and 
gravity  demanded. 

The  assignments  of  error,  so  far  as  they  are  insisted  on 
in  the  argument  of  counsel  for  appellant,  will  be  disposed 
of  in  the  order  presented  on  the  record. 

I.  Before  disposing  of  each  assignment  of  error  we  will 
refer  to  certain  principles  of  law  which  we  deem  applica- 
ble and  decisive  of  the  most  material  questions  raised  by 
the  record. 

1.  Parol  evidence  is  admissible  to  show  that  the  consid- 
eration of  a  contract  is  illegal, — 2  Story  on  Contracts, 
§  675 ;  22  Alabama,  380. 

2.  If  the  consideration  is  illegal  in  part,  it  vitiates  the 
whole  contract,  where  it  is  an  entirety  and  not  severable. 
1  Story  on  Contracts,  §§  458,  627. 

3.  A  contract  made  by  an  artificial  person  is  void,  if  the 
consideration  is  illegal,  or  the  subject  matter  of  the  con- 
tract is  against  public  policy .  In  this  respect  it  stands  on 
the  same  ground  as  a  natural  person. — Ang.  &  Am.  on 
Corporations,  §  256. 


JUNE  TERM,  1868.  556 

Patton,  Governor,  &c. ,  v.  Gilmer  et  al. 


4.  If  a  party  pays  money  on  an  illegal  contract,  he  can 
not  recover  it  back  in  a  suit  in  which  he  insists  on  thie  ex- 
isting validity  of  the  contract,  but  todoso,  must,  before  it 
is  fully  executed,  rescind  it,  or  do  some  act  which,  in  law, 
is  equivalent  to  a  rescision. — Simpson  v.  Bloss,  7  Taunt. 
246 ;  Holware  v.  Johison,  Cowp.  343 ;  Allen  v.  Rescovs, 
2  Lev.  174 ;  White  v.  Bank,  24  Pick.  181 ;  Wheeler  v.  Russel, 
17  ib.  281;  Shefner  v.  Gordon,  12  East,  304;  Belding  v. 
Pitkin,  2  Caines,  149  ;  Bank  v.  Merrick,  14  Mass.  322 ; 
Story  on  Contracts,  §  492. 

5.  When  the  consideration  is  legal  and  the  acts  to  be 
performed  by  the  contract  are  in  part  legal  and  part  illegal, 
it  may  be  enforced  as  to  the  acts  which  are  legal,  if  capa- 
ble of  separation  from  the  illegal. — 1  Story  on  Contracts, 
§627. 

II.  Under  our  peculiar  system  of  goverment,  composed 
of  States  clothed  with  certain  sovereign  powers,  and  a  gen- 
eral government  possessing  certain  national  and  sovereign 
powers,  which  the  federal  constitution  declares  supreme 
over  the  former,  it  becomes  a  matter  of  no  insignificant 
importance,  and  of  no  inconsiderable  perplexity  to  solve 
satisfactorily  the  questions  presented  on  this  record.  Or- 
dinarily, a  sovereignty  can  not  make  a  contract  obnoxious 
to  the  principle  which  declares  all  illegal  contracts  void  or 
voidable.  In  other  words,  it  can  not  be  said  with  strict 
propriety  that  a  sovereign  power  can,  in  a  contract,  violate 
its  public  policy,  or  make  a  contract  which  can  be  assailed 
in  its  own  courts  on  that  ground.  For  the  contract  which 
it  makes  is  as  much  a  declaration  of  its  policy  as  any  pre- 
existing law  or  policy.  But  in  a  government  like  ours, 
where,  in  theory  at  least,  all  sovereignty  is  in  the  people, 
and  where  they  have  conferred  on  the  State  and  national 
governments  only  certain  sovereign  powers,  retaining  all 
inherent  sovereignty  in  themselves,  it  does  not  seem  that 
the  same  rule  would  be  applicable  to  contracts  made  by 
the  government,  as  in  a  government  in  which  the  sover- 
eignty inherent  in  the  people,  has  been  vested  in  it — the 
government. 

A  government  like  ours,  with  limited  and  well  defined 
powers,  can  not   adopt  any  law,  or   make   any  contract, 
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which  can  be  enforced  in  the  courts,  which  is  hostile  to,  or 
violative  of  the  fundamental  law — the  constitution  of  the 
United  States.  And  all  such  contracts,  whether  made  by 
the  United  States,  the  States,  or  individuals,  which  are 
clearly  in  contravention  of  the  provisions  of  this  instru- 
ment or  of  its  evident  spirit  and  meaning,  are  alike 
reprehensible  and  invalid.  The  constitution  is  the  supreme 
law  of  the  land,  and  all  laws  and  contracts  in  derogation 
of  its  provisions  and  policy,  must  necessarily  be  inopera- 
tive, at  least,  in  the  courts  of  the  country. 

III.  It  would  seem,  therefore,  to  follow  that,  the  act  of 
any  State  which  is  aimed  at  the  overthrow  of  the  constitu- 
tion, or  the  solidity  of  the  government,  can  not  be  the 
foundation  of  a  valid  legal  demand,  or  stand  the  test  of 
judicial  scrutiny  when  guided  by  the  principles  of  inter- 
national and  constitutional  jurisprudence.  And  this, 
though  such  act  might,  at  the  time  done,  have  been  in  con- 
formity to  the  law  and  policy  of  a  government  de  facto, 
formed  within  the  boundary  of  the  general  government. 
The  supposed  de  facto  government  having  been  overthrown 
■  and  the  general  government  having  asserted  and  main- 
tained its  integrity  and  authority,  no  act  done  within  such 
de  faxAo  government  in  antagonism  to  the  constitution  of 
the  United  States  can  be  considered  so  far  yalid  as  to  be 
enforcible  in  law,  and  this  whether  done  by  the  authorities 
or  departments  of  the  State  or  national  government,  or  by 
natural  or  artificial  persons. 

If,  then,  the  State,  through  the  Governor,  made  the  con- 
tract with  the  Arms  Manufacturing  Company,  with  the 
intent  to  aid  the  Confederate  States  in  the  war  with  the 
general  government,  whether  anything  was  ever  done  or 
not  to  carry  out  the  contract,  such  illegal  intention  would 
vitiate  the  contract,  and  it  could  not  be  enforceable  at  its 
instance. — Scheible  v.  Bacho,  in  manuscript,  January  term, 
1868 ;  Keiinett  v.  Chambers,  How.  U.  S.  44  ;  Dixon  v.  Bar- 
day,  22  Ala.  380. 

The  intention  of  a  State,  like  that  of  a  corporation, 
must  be  ascertained  by  the  acts  and  declarations  of  its 
constituted  authorities  and  agents  acting  within  the  scope 
of  their  duties.— i^zv&s  v.  Flk.  B.  Co.,  30  Ala.  92. 
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The  question  of  intent  is  one  which  has  been  held  by 
this  court  to  be  pecuharly  within  the  province  of  a  jury. 
Morris  v.  Hall,  in  manuscript,  at  January  term,  1868,  and 
cases  therein  cited  ;  Lanier  v.  Branch  Bank  of  Montgomery, 
18  Ala.  628. 

rV.  The  pleas  were  pleaded  in  short,  by  consent,  and 
being  so  plead,  those  demurred  to  are  substantially  good 
upon  the  principles  herein  laid  down,  and  the  court  did  not 
err  in  overruling  the  demurrer  upon  the  grounds  assigned 
therein. 

V.  The  evidence  of  Judge  Goldthwaite  was  not  inad- 
missible upon  the  objection  made  thereto. 

The  objection  made  to  the  introduction  of  the  acts  and 
resolutions  of  the  legislature,  and  extracts  of  the  messages 
of  the  several  governors,  is  too  general  and  indefinite  to 
avail  the  appellant.  No  particular  act,  resolution  or  mes- 
sage is  pointed  out  in  the  bill  of  exceptions,  or  by  counsel 
in  this  court,  and  by  such  an  objection  this  court  is  not 
called  on  to  pass  upon  their  admissibility.-  Walker  v.  Walk- 
er's Exr,  34  Ala.  469  ;  Rupert  &  Cassity  v.  Elston,  ExW, 
35  ib.  79  ;   Wood  v.  Barker,  37  ib.  60  ;  ib.  369. 

Gilmer  was  a  competent  witness  by  virtue  of  section 
2704  of  the  Revised  Code.  Its  language  is  too  broad  and 
general  for  us  to  restrict  it  to  suits  between  individuals. 
We  have  on  several  occasions  held  that  it  was  applicable 
to  a  suit  between  a  corporation  and  a  natural  person.  And 
whether  this  suit  is  to  be  treated  as  commenced  by  the 
governor,  or  the  State,  the  witness  was  competent. 

VII.  It  is  a  fundamental  principle  that  the  court,  and 
not  the  jury,  must  construe  statutes,  written  instruments, 
<fec.  But  does  this  exclude  from  the  jury  the  consideration 
of  such  statutes,  instruments,  &c.,  whenever  any  right  is 
predicated  on  them,  and  it  is  assailed  for  fraud,  or  illegal 
intent  ?  Does  the  intention  to  accomplish  an  illegal  act  by 
a  contract  vitiate  it  ?  We  say  it  does,  if  the  contract  is 
made  to  affectuate  the  illegal  intention.  If  an  act  done  by 
a  corporation  is  assailed  for  illegality,  and  the  resolutions 
of  the  constituted  authorities  of  such  corporation  were  in- 
troduced in  evidence,  it  would  be  the  duty  of  the  court  to 
construe  such  resolutions^  and  the  court  would  look  to  the 
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intention  of  such  authorities  to  aid  it  in  construing  them. 
But  this  rule  has  never  been  considered  as  excluding  from 
the  consideration  of  the  jury  such  resolutions  in  connec- 
tion with  the  evidence,  in  determining  a  question  of  fraud  ; 
or,  where  the  intent  with  which  the  transaction  was  entered 
into,  becomes  a  question  for  their  determination,  as  exclud- 
ing from  them  the  consideration  of  such  resolutions,  or 
other  documentary  evidence.  For  while  the  court  could 
not,  upon  established  principles,  declare  a  contract  illegal 
on  its  face,  yet  it  might  contain  certain  indicea  of  fraud  or 
of  the  intent  charged,  as,  with  other  evidence,  might  make 
it  clear  and  satisfactory  to  a  jury. — Dixon  v.  Barclay,  22 
Ala.  379. 

So  where  the  State  or  the  Governor  sues  upon  a  contract 
founded  upon  a  public  act,  and  the  former  is  assailed  for 
illegality,  and  the  act  and  contract  are  in  evidence  before 
the  jury,  we  do  not  see  how  it  would  be  erroneous  for  the 
court  to  charge  the  jury  that  they  might  look  to  the  act 
and  contract  in  connection  with  the  other  evidence  in  de- 
termining the  intent  with  which  the  contract  was  made, 
where  the  intent  is  material  to  the  issue. 

A  State,  when  it  enters  into  a  contract  with  its  citizens 
can  claim  no  exemption  from  the  rules  of  law  applicable  to 
contracts  between  individuals.  And  all  acts  which  relate 
to  the  contract,  and  all  declarations  of  agents,  which,  in  the 
case  of  a  citizen,  would  affect  the  contract,  must  be  held 
as  in  like  manner  affecting  a  contract  made  by  the  State- 
And  as  the  acts  and  resolutions  of  the  State  legislature  and 
portions  of  the  messages  of  the  governor  were  introduced 
in  evidence,  without  any  valid  objection  thereto,  so  far  as 
we  can  see  from  the  record,  there  was  no  error  committed 
by  the  court  in  charging  the  jury  that  they  might  look  at  the 
acts  and  resolutions,  and  the  oflScial  acts  of  the  officers  of 
the  State,  in  arriving  at  what  was  the  intention  of  the  State, 
it  being  apparent  from  the  record  that  the  court  referred  to 
such  acts,  resolutions  and  official  acts  of  officers  as  were 
In  evidence.  In  fact,  that  portion  of  the  charges  which 
instructed  them  that  they  might  look  "  at  all  the  facts  in 
proof,"  or  if  they  believed  "from  the  evidence,"  &c.,  in  effect, 
included  such  acts  and  resolutions,  &c.,  which  had  been 
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introduced  in  evidence.  While  it  is  the  duty  of  the  court 
to  construe  documentary  evidence,  yet  it  is  proper  for  the 
jury  to  look  at  such  proof  in  connection  with  the  other 
evidence,  in  making  up  their  verdict  on  the  issues  shown 
in  this  record. 

There  was  no  error  in  the  charges  given,  nor  in  the  re- 
fusal to  give  the  charges  asked. 

Judgment  affirmed. 

Judge,  J.,  not  sitting. 


Ex  PARTE  EDWAED  GAELAND. 

[motion  foe  a  mandamus.] 

1.  Diaontinuance — mandamus— practice. — Under  the  facts  of  this  case 
(see  statement, )  there  was  no  discontinuance  of  the  suit  in  the  court 
below.  [Bykd,  J.,  concurring  as  to  this  point,  held,  that  the  applicant 
was  not  entitled  to  proceed  in  this  court  by  mandamus,  but  should 
have  waited  the  final  determination  of  the  cause  in  the  court  below, 
and  brought  the  point  before  this  court  by  appeal.  Walkee,  C.  J. , 
held,  that  without  making  any  announcement  of  the  law  of  the  case, 
a  rule  nisi  should  be  granted.  — See  his  opinion  as  to  the  practice  of  the 
supreme  court  in  madamua  cases.  ] 

The  nature  of  this  proceeding  and  the  facts  in  relation 
thereto,  are  so  fully  stated  in  the  opinions  of  the  judges, 
it  is  unnecessary  to  repeat  them  here. 

Samuel  F.  Eice,  and  F.  M.  Wood,  for  the  motion. 

A.  J.  WALKEE,  C.  J. — A  case  was  upon  the  docket  of 
the  circuit  court  of  Barbour  county,  wherein  one  Moses 
was  the  plaintiff  and  the  relator  was  the  defendant,  and 
the  alleged  cause  of  action  was  a  promissory  note.  The 
defendant  made  a  motion,  addressed  to  the  circuit  court, 
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to  strike  the  case  from  the  docket.  Upon  this  motion  evi- 
dence was  received,  and  the  court,  upon  the  evidence  and 
the  law,  rendered  judgment  overruling  the  motion,  and  a 
bill  of  exceptions  was  taken  setting  forth  the  evidence  upon 
which  the  motion  was  decided.  A  motion  is  now  made  for 
a  rule  nisi  to  the  circuit  judge,  to  show  cause  why  a  per- 
emptory mandarmis  should  not  issue  to  him  requiring  him 
to  strike  the  case  from  the  docket.  No  notice  either  to 
the  circuit  judge  or  to  the  plaintiff  in  the  case  as  it  stood 
in  the  circuit  court  was  given,  and  no  appearance  by  the 
parties  resisting  the  motion  is  made.  The  counsel  for  the 
relator,  when  reminded  of  the  entire  want  of  notice,  insisted, 
as  a  matter  of  right,  upon  a  hearing  of  his  motion  without 
such  notice.  Permission  was  given  to  the  counsel  to  argue 
the  case  in  reference  to  the  decision  of  the  circuit  judge, 
this  court  reserving  to  itself  the  consideration  of  the  course 
of  practice  which  should  prevail. 

In  England,  the  rule  to  show  cause  why  a  motion  for  a 
mandamus  should  not  issue  is  strictly  ex  parte.  A  rule  nisi 
is  granted,  and  upon  a  return  of  the  rule  a  trial  is  had. — 
Tapping  on  Mandamus,  m.  pp.  5,  6.  There,  is  however,  an 
exceptional  class  of  cases  in  which  the  rule  will  be  made 
absolute  in  the  first  instance. — Tapping  on  Mandamus, 
287,  288,  298.  But  where  the  right  is  of  a  private  nature 
the  application  is  for  a  rule  nisi.  If  the  application  be  for 
a  rule  nisi,  notice  is  not  essential. — Tapping  on  Mandamus, 
287.  Upon  the  granting  of  a  rule  nisi,  the  court  will,  in 
the  exercise  of  a  discretion  for  the  promotion  of  justice, 
order  a  notice  of  the  rule  to  third  persons  who  are  inter- 
ested.— Tapping  on  Mandamus,  300  ;  Bex  v.  Vice  Chan., 
dc.  Burrow,  1847 ;  S.  C.  1  W.  BlacJcstone,  547 ;  King  v. 
BanJces,  1  W.  Bl.  445 ;  S.  C.  Burrow,  1452  ;  King  v.  Simp- 
son, W.  Blacks.  456,  458.  Upon  the  return  of  the  rule  the 
court  allows  all  those  who  have  had  notice  of  it,  or  who 
are  legally  interested  in  the  question,  to  show  cause. — Tap- 
ping on  Mandamus,  302.  It  is  not  by  any  means  the  prac- 
tice in  England  to  settle  the  merits  of  a  case  without 
notice  to  the  parties  who  have  an  adverse  interest. 

In  England,  in  the  supreme  court  of  the  United  States, 
and  in  Massachusetts,  and  Pennsylvania,  a  mandamus  is 
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not  admitted  as  a  remedy  to  correct  erroneous  action  of  a 
judicial  tribunal.  If  a  court  has  acted  and  decided  a  ques- 
tion of  right,  the  decision  or  judgment  can  not  be  revised 
by  mandamus.  The  same  doctrine  seems  to  prevail  in  New 
York,  though  its  decisions  are  somewhat  conflicting. — Tap- 
ping on  Mandamus,  m.  pp.  13,  14,  15,  16,  109,  110,  111, 
266  ;  Moses  on  Man.  31,  37 ;  Postmaster  General  v.  Trigg, 
11  Peters,  170;  Decatur  v.  Paudling,  14  Peters,  515  ;  Com- 
missioner of  Patents  v.  Whiteley,  4  Wal.  522,  534  ;  United 
States  V.  Lawrence^  3  Dal.  42  ;  Exp.  Koon,  Denio.  644  ;  Com- 
monwealth V.  Judges,  1  S.  &  R.  87  ;  Commonwealth  v*  Judges, 
3  Binn.  273  ;  Chase  v.  Blackstone,  dc,  10  Pick.  244  ;  Morse, 
Petitioner,  18  Pickering,  443 ;  Gray  v.  Bridge,  11  Pick. 
189  ;  see  also,  Roberts  v.  Holsworth,  3  Hals.  57  ;  Picket's  case, 
1  Spencer,  134. 

Some  of  the  opinions  of  this  court  seem  to  favor  the 
same  doctrine. — Ex  parte  Mahone,  30  Ala.  49  ;  Lamar  v. 
Commissioner's  Court,  21  Ala.  772 ;  State  v.  Bowen,  6  Ala. 
611  ;  Ex  parte  Garlington,  26  Ala.  170. 

In  this  State  the  practice  has  been  to  apply  for  a  man- 
damus upon  motion,  and  to  grant  the  rule  nisi.  In  one 
case,  State  ex  rel  Nabors,  7  Ala.  459,  an  alternate  manda- 
mus was  issued.  In  this  court,  where  the  motion  relates 
to  some  matter  in  an  inferrior  court,  the  usual  practice  has 
been,  to  hear  argument  for  and  against  the  motion  for  the 
rule  nisi.  We  have  looked  into  the  precedents,  and  in  most 
of  the  cases  there  was  an  antagonistic  appearance  and  ar- 
gument.— Ex  parte  Echols,  39  Ala.  698 ;  Nortliington,  37  ib. 
490 ;  T.  &  C.  R.  R.  Co.  v.  Moore,  36  ib.  371  ;  Laio- 
rence,  34  ib.  446  ;  Morgan,  30  ib.  51 ;  Loive,  20  ib.  530  ; 
ElMon,  25  ib.  72  ;  Garlington,  26  ib.  170  ;  Robins,  29  ib.  71 ; 
Small,  25  ib.  74  ;  State  v.  Judge,  dec,  15  ib.  740  ;  Adams  dt 
Knapp  V.  Horsejield,  14  ib.  223  ;  Henry,  24  ib.  638  ;  Corn- 
stock  V.  Givens,  6  ib.  95  ;  Brazier  v.  Ttirner,  4  ib.  569.  In  a 
few  cases  there  does  not  appear  to  have  been  an  appear- 
ance and  argument  by  an  adverse  party,  though  in  some  of 
them  the  court  rejected  the  motion,  upon  the  ground  that 
mandamus  was  not  the  remedy. — Ex  parte  Putnam,  20  Ala. 
692  ;  Cole,  28  ib".  50  ;  Nabors,  7  ib.  459  ;  Johnson  v.  Glass- 
cock, 2  ib.  519 ;  3Iansony,  1  ib.  98 ;  Jones,  1  ib.  16. 
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In  this  State  the  granting  of  the  rule  nwi  has  not  bee^ 
attempted  to  be  confined  to  plain  cases,  but  has  been  ex- 
tended to  cases  of  great  nicety  and  difficulty.  It  has  also 
been  extended  to  the  revising  of  positive  judicial  action* 
and  its  action  to  that  extent  is  invoked  in  this  case.  Be- 
sides, upon  the  issue  of  the  rule  nisi,  no  return  to  the  rale 
is  in  practice  ever  made,  but  the  inferior  court  yields  to  the 
opinion  expressed  upon  awarding  the  rule  nisi.  The  man- 
do/mus  has  become,  within  its  limited  sphere  of  operation 
in  this  State,  as  much  a  means  of  reviewing  the  decision  of 
a  subordinate  court  as  an  appeal,  and  the  opinion  expressed 
is  practically  as  controlling  in  its  effect  as  would  be  a  per- 
emptory mandamus.  In  Eagland,  as  we  have  seen,  the 
practice  is  different.  A  binding  decision  against  absent 
parties  is  not  made.  A  conclusive  adjudication  against 
persons  adversely  interested  is  not  made  until  the  rule  nisi 
is  returned,  and  the  persons  adversely  interested  are  notified 
and  have  an  opportunity  to  be  heard.  The  course  of  prac- 
tice in  this  State  is  obviously  indefensible  upon  principles 
of  justice  and  common  right,  except  upon  the  theory  that 
the  parties  interested  are  heard  upon  the  motion  for  a  rule 
nisi.  The  practice  of  making  a  positive  announcement 
of  the  rules  of  law  to  which  the  subordinate  court  yields 
may  have  grown  out  of  the  general  custom  of  the  bar,  (to 
which  very  few  exceptions  can  be  found,)  of  making  the 
hearing  of  the  motion  for  a  rule  nisi  a  trial  really  inter 
partes,  although  in  form  ex  parte,  or  it  may  have  grown  out 
of  a  construction  upon  our  rule  of  practice  in  reference  to 
notice  of  motions  in  the  supreme  court,  which  included 
such  a  motion  within  that  rule. — Revised  Code,  8  Rule  of 
Practice,  p.  816.  No  matter  how  the  custom  of  announcing 
opinions  which  control  the  judicial  action  of  subordinate 
courts  upon  motions  for  a  rule  nisi  may  have  originated,  it 
can  be  justified  only  where  the  opposing  parties  are  heard 
according  to  the  usual  practice  in  this  court,  or  being  noti- 
fied, have  an  opportunity  to  be  heard. 

In  several  classes  of  cases  in  England,  notice  of  the  ap- 
plication for  the  rule  nisi  is  required  by  statute.  While  the 
general  rule  in  this  country  is  to  allow  the'  motion  for  the 
rule  nisi  without  notice,  yet  it  is  by  no  means  uniform.    In 
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some  of  the  States  the  practice  is  to  initiate  the  proceed- 
ings by  a  petition,  served  upon  the  adverse  parties,  and 
where  that  is  the  case  a  peremptory  mandamus  issues  at 
once.— Moses  on  Mandamus,  201,  204  In  New  York,  the 
court,  encountering  perhaps  the  same  difficulty  which  we 
have  in  this  State,  laid  down  from  the  bench  the  rule  that 
no  motion  for  a  rule  nisi  would  be  entertained  until  notice 
had  been  given  to  the  adverse  parties. — Ex  parte  Albany 
Water  Works  Company  v.  Albany  Mayor's  Court,  12  Wendell, 
292.  And  this  is  pronounced  the  better  rule,  although  it 
has  not  been  strictly  followed. — 3  How.  Pr.  K.  164 ;  Moses 
on  Mandamus,  252.  In  an  older  case  in  New  York  than 
the  one  cited  above  from  12  Wendell,  a  notice  of  the  mo- 
tion was  given,  and  the  court,  upon  its  hearing,  granted  a 
peremptory  mandamus,  regarding  the  intervention  of  the 
rule  nisi  as  unnecessary  in  such  case.- — Ex  parte  Jennings, 
6  Cowen,  518,  519.  In  Illinois  the  rule  seems  to  be  to  hear 
the  application  for  mandamus  only  on  notice,  and  upon  the 
hearing  to  pretermit  the  rule  nisi  and  grant  a  peremptory 
mandamus. — Duncan  v.  People,  1  Scammon,  456. 

Under  the  practice  prevalent  in  this  State,  no  costs  is 
recovered  or  paid  when  the  rule  nisi  is  ordered.  Judgment 
for  costs  can  not  be  rendered  until  return  is:  made  to  the 
rule. — Tap.  on  Man.  420.  As  no  return  is  in  practice  made 
to  the  rule,  no  final  conclusion  of  the  proceeding  is  ever 
attained,  and  no  costs  is  recovered.  In  this  respect  our 
practice  needs  to  be  reformed. 

It  would  probably  be  better  to  adopt  some  rules  of  prac- 
tice governing  the  proceeding  by  this  court  by  mandamus, 
but  we  will  not  attempt  to  do  so  at  this  time. 

We  conclude  that  an  opinion  upon  questions  of  law  ad- 
verse to  parties  not  before  the  court,  and  not  notified,  should 
not  be  expressed,  unless  some  extraordinary  emergency 
should  arise,  in  which  delay  would  be  highly  injurious.  If 
the  court  can  perceive  plainly,  that  the  relator  is  not  en- 
titled to  the  mandamus  upon  his  own  showing,  it  is  proper 
to  proceed  to  judgment  against  him.  I  am  not  able,  for 
myself,  to  attain  the  satisfactory  conclusion  against  the  re- 
lator's right  to  the  relief  he  seeks,  which  would  justify  me 
in  refusing  the  rule  nisi,  and  I  would  prefer,  without  making 
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any  authoritative  announcement  of  the  law  of  the  case,  to 
grant  the  rule  nisi.  My  brethren,  for  reasons  which  they 
state  in  their  opinions,  think  it  plainly  appears,  that  the 
plaintiff  is  not  entitled  to  the  mandamus,  and  in  conformity 
to  their  opinion  the  notice  is  overruled  at  the  costs  of  the 
relator. 


JUDGE,  J. — The  facts  disclosed  by  the  record,  show 
that  a  suit  was  commenced  on  a  promissory  note,  in  the 
circuit  court  of  Barbour  county,  on  the  27th  day  of  Feb- 
ruary, 1867,  by  Isaac  G.  Moses,  executor,  &c.,  against  Ed- 
ward Garland.  Service  was  accepted  of  the  complaint,  by 
the  defendant  therein,  in  writing,  on  that  day ;  and  the 
summons  to  which  the  complaipt  was  attached,  not  having 
been  dated  and  signed  by  the  clerk,  the  defendant  waived, 
also  in  writing,  a  summons  and  copy.  After  the  acceptance 
of  service,  the  counsel  for  the  plaintiff  retained  the  papers 
in  the  cause  in  their  possession,  until  the  trial  term,  which 
was  the  spring  term,  1868,  when  they  had  the  cause  entered 
upon  the  trial  docket.  The  papers  had  never  before  been 
returned  to  the  court,  or  the  clerk  thereof,  nor  placed  on  any 
docket.  But  as  the  bill  of  exceptions  informs  us,  "  the  de- 
fendant expected  the  case  was  in  court,  and  was  present  at 
the  trial  term,  together  with  counsel  he  had  employed  to 
attend  to  the  cause."  The  defendant  moved  the  court,  at 
the  trial  term,  to  strike  the  cause  from  the  docket,  contend- 
ing that  if  the  facts  showed  a  suit  had  ever  been  instituted, 
they  also  showed  it  had  been  discontinued. 

We  are  satisfied  the  facts  disclosed  show  that  a  suit  was 
commenced,  which  might  have  been  pleaded  in  abatement 
to  another  suit  upon  the  same  debt,  if  such  other  suit  had 
been  instituted. — Dean  v.  Massey,  7  Ala.  601.  The  material 
inquiry  then  is,  whether  the  suit  was  discontinued  after  its 
commencement  ? 

We  do  not  controvert  the  proposition,  that  a  suit  may  be 
discontinued  by  a  gap  or  chasm  in  the  proceeding,  occur- 
ring after  its  commencement ;  provided  the  gap  or  chasm 
be  not  the  result  of  some  omission  of  the  clerk  of  the  court, 
or  other  ministerial  officer.     Such  seems  to  have  been  the 
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rule  of  the  common  law,  and  it  has  been  sanctioned  by 
numerous  adjudications  of  this  court. —  Wiswell  v.  Glidden, 
4  Ala.  357  ;  Drinkard  v.  The  State,  20  Ala.  9  ;  Doe  ex  dem. 
Brown  and  Wife  v.  Clements  &  Hurt,  24  Ala.  354  ;  HarreU 
V.  The  State,  26  Ala.  52  ;  Ex  parte  Remson,  31  Ala.  270 ; 
Forrester  v.  Forrester,  39  Ala.  320  ;  Ex  parte  Rivers,  40  Ala. 

But  what  gap  or  chasm  occurred  in  the  proceeding  we 
are  considering  ?  None,  unless  such  was  constituted  by 
the  omission  to  deliver  the  papers  to  the  clerk,  before  the 
trial  term.  Had  they  been  delivered  to  the  clerk  before, 
he  would  not  have  been  authorized  to  enter  the  cause  upon 
the  trial  docket,  any  earlier  than  it  was  thus  entered. — 
Revised  Code,  §  767.  Nor  would  any  pction  of  the  court 
whatever,  have  been  necessary  to  continue  the  cause  in 
court,  until  the  trial  term.  It  is  difficult  to  percive,  then, 
how  any  gap  or  chasm  was  produced  in  the  proceeding 
by  the  non  return  of  the  papers. 

It  is  only  at  the  trial  term,  that  a  cause  must  be  tried, 
unless  good  cause  be  shown  for  its  continuance. — Revised 
Code,  §  2660.  And,  as  a  general  rule,  it  is  only  at,  or  sub- 
sequent to  such  term,  that  a  gap  or  chasm  in  the  proceed- 
ing, not  attributable  to  the  clerk  or  other  ministerial  officer, 
can  operate  as  a  discontinuance. 

We  would  not  be  understood  as  sanctioning  the  practice 
pursued  in  the  case  we  are  considering.  The  papers  prop- 
erly should  have  been  delivered  to  the  clerk,  on  the  accept- 
ance of  service.  But  that  they  were  not  thus  delivered,  may 
be  attributed  to  the  acceptance  of  service  and  waiver  of  a 
summons  by  the  defendant ;  and  surely  he  should  not  be 
heard  to  complain  of  the  consequence  of  his  own  act,  per- 
mitted for  his  own  benefit,  especially  when  no  substantial 
right  of  his  has  been  prejudiced  or  concluded  thereby. 

BTRD,  J. — It  is  said  in  the  opinion  of  the  court  in  the 
case  of  Ex  parte  Echols,  39  Ala.  700,  "  that  the  writ  of  man- 
damus can  only  issue  to  some  officer  required  by  law  to 
perform  some  mere  ministerial  act,  or  to  a  judicial  officer  • 
to  require  him  to  take  action  ;  but  not  in  a  matter  requir- 
ing judgment  or  discretion  to  direct  or  control  him  in  the 
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exercise  of  either."  This,  as  a  general  proposition  or  rule, 
I  think,  is  fully  sustained  by  the  weight  of  English  and 
American  authority.  The  application  of  it  has  not  been 
uniform.  It  seems  that  some  courts  have  construed  the 
phrase  "  to  take  action,"  as  authorizing  the  superior  court 
to  compel  an  inferior  one  to  grant  some  order  in  the  pro- 
gress of  a  cause  which  has  been  refused.  While  on  the 
other  hand,  courts  have  generally  construed  the  phrase  as 
meaning  that  the  superior  court  could  only  compel  an  in- 
ferior one  by  mandamus  to  proceed  to  determine  a  motion 
or  a  cause,  where  the  inferior  court  ought,  and  has  refused 
to  do  so.  And  it  has  almost  been  uniformly  held  in  Eng- 
land, if  not  in  this  country,  that  the  action  of  an  inferior 
court  can  not  be  reviewed  by  mandamus,  where  a  writ  of 
error  or  an  appeal  is  allowed  on  the  final  disposition  of  a 
cause. 

This  court  has  clearly,  to  my  mind,  baen  far  from  uni- 
form in  its  decisions  in  the  application  of  the  rule.  And  I 
differ  with  my  brethren  in  the  application  of  the  rule  to  the 
case  in  hand,  and  prefer  to  follow  the  decisions  of  this  cour* 
hereinafter  next  cited,  as  asserting  and  making  the  appro- 
priate application  of  the  doctrine  supported  by  the  weight 
of  English  and  American  authority. — Ex  parte  Mahone, 
30  Ala.  49  ;  Lamar  v.  Commissioner's  Court,  21  ib.  772  ; 
State  V.  Bowen,  6  ib.  511 ;  Ex  parte  Garlington,  26  ib.  170  ; 
Ex  parte  Rowland,  ib.  133 ;  Ex  parte  City  Council  of  Mont- 
gomery, 24  ib.  98 ;  Ex  parte  Elson,  25  ib.  72 ;  Ex  parte 
Small,  ib. '/  5,  and  other  cases. 

I  do  not  think  there  is  a  single  case  in  our  reports  which 
makes  a  different  application  of  the  general  principle  an- 
nounced in  Ex  parte  Echols,  supra,  than  that  given  in  the 
cases  last  cited  by  me  in  the  case  in  hand,  where  the 
question  was  made  and  .argued  by  counsel,  and  was  con- 
sidered and  decided  upon  authority  by  the  court.  Decis- 
ions not  so  made  are  not  entitled  to  much  weight  against 
the  well  considered  and  almost  uniform  adjudications  of 
the  courts  of  this  and  the  mother  country,  as  well  as  the 
unvarying  current  of  authority  of  the  text  books. 

If  we  take  jurisdiction  to  review  the  action  of  the  infe- 
rior courts  on  interlocutory  orders  and  motions  in  some 
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instances,  why  not  in  all  ?  And  where  is  the  boundary  to 
be  fixed  ?  And  are  causes  in  the  courts  below  to^be  con- 
stantly subject  to  be  delayed  by  applications  to  this  court 
to  review  the  action  of  those  courts  on  such  motions  or 
orders  ?  And  if  it  is  tolerated  in  a  motion  like  the  present, 
why  not  in  the  action  of  the  court  in  overruling  a  demurrer 
•to  a  complaint  or  bill  in  equity,  where  the  court  should 
have  sustained  it  ?  Upon  principle  and  authority,  I  am 
satisfied  that  the  rule  nisi  should  be  refused  in  this  cause 
upon  the  ground  that  the  application  does  not  make  a 
prima  fade  case  for  a  writ  of  mandamus. 

I  also  concur  in  the  conclusion  arrived  at  by  my  brother 
Judge  upon  the  point  stated  in  his  opinion. 

BYRD,  J. — The  application  for  a  re-hearing  is  made 
partly  on  the  authority  of  N.  E.  &  S.  W.  R.  R.  Co.,  37  Ala. 
597.  We  are  not  aware  of  any  rule  of  court  which  afiects 
the  correctness  of  the  opinion  heretofore  delivered  by  the 
court,  and  we  adhere  to  it.  Consequently,  the  application 
is  overruled. — Forrester  v.  Forrester,  39  Ala.  320. 


HART  vs.  FREEMAN. 

[action  on  pbomissoby  note  by  endoesee^aoainst  maker.] 

1.  Promissory  nole;  when  maker'^tvill  he  protected  in  payment  of  the  not 
io  payee  after  endorsement. — The  maker  of  a  promissory  note,  not  nego- 
tiable, may  pay  the  same  to  the  payee,  after  its  maturity,  even  though 
the  note  be  not  produced  and  delivered  at  the  time  of  payment ,  pro- 
vided the  maker  has  had  no  notice  of  the  indorsement  or  transfer  of 
the  note  to  a  third  person.  And  such  payment  would  be  a  valid  and 
competent  defense  against  the  note,  should  it  afterwards  appear,  and 
suit  be  brought  thereon  against  the  maker  by  another  holder. 

2,  Same  ;  same. — If  payment  is  made  by  the  maker  to  the  payee,  and  the 
note  be  not  delivered  up  at  the  time  of  payment,  and  suit  is  afterwards 
brought  thereon  against  the  maker  by  another  holder  claiming  to  be 
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the  indorsee  or  transferee  o£  the  note,  the  burden  of  proof  rests  upon 
the  plaintiff  in  the  action — the  defendant  having  proved  the  payment — 
to  show  that  the  defendant  had  notice  of  the  transfer,  or  endorsement, 
before  the  payment  was  made. 

.  Same;  notice  of  endorsement,  question  for  the  jury. — The  sufficiency  of 
the  evidence  to  prove  the  facts  relied  upon  to  constitute  notice,  is  a 
question  tor  the  jury. 

.  Composition  of  debts  must  he  in  writing  ;  not  varied  by  parol  evidence. — 
Settlements  for  the  composition  of  debts  must  be  "in  writing." — Re- 
vised Code,  §  2686, )  and  the  writing  alone  must  be  looked  to  for  the 
terms  of  the  settlement  ;  it  can  not  be  varied,  or  explained  by  parol 
evidence. 


Appeal  from  the  City  Court  of  Montgomery. 
Tried  before  Hon.  T.  M.  Arrington. 

This  action  was  brought  by  the  appellant  against  the  ap- 
pellee ;  was  commenced  on  8th  April,  1866,  and  was  found- 
ed on  a  promissory  note  made  by  the  appellee,  dated  Feb- 
ruary 5th,  1862,  and  payable  by  the  first  day  of  January 
next  thereafter,  for  the  sum  of  $1,000,  with  interest  from 
date,  to  Willis  E.  Calloway,  or  order,  who  endorsed  said 
note  before  maturity  to  the  appellant.  At  the  fall  term, 
1867,  there  was  a  verdict  and  judgment  for  the  defendant. 
The  questions  of  law  raised  by  the  bill  of  exceptions,  will 
be  sufficiently  understood  from  the  opinion  of  the  court. 

Elmore,  Keys  &  Gunter,  for  appellant. 
Watts  &  Troy,  contra. 

JUDGE,  J. — The  maker  of  a  promissory  note,  not  nego- 
tiable, may  pay  the  same  to  the  payee  after  its  maturity, 
even  though  the  note  be  not  procured  and  delivered  up  at 
the  time  of  payment,  provided  the  maker  has  had  no 
notice  of  the  indorsement  or  transfer  of  the  note  to  a  third 
person.  And  such  payment  would  be  a  valid  and  compe- 
tent defense  against  the  note,  should  it  afterwards  appear 
and  suit  be  brought  thereon  against  the  maker  by  another 
holder. 

If  payment  is  made  by  the  maker  to  the  payee,  and  the 
note  be  not  delivered  up  at  the  time  of  payment,  and  suit  is 
afterwards  brought  thereon  against  the  maker  by  another 
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holder  claiming  to  be  the  indorsee  or  transferee  of  the  note, 
the  burden  of  proof  rests  upon  the  plaintiff  in  the  action — 
the  defendant  having  proved  the  payment — to  show  that  the 
defendant  had  notice  of  the  transfer  or  endorsement,  be- 
fore the  payment  was  made. 

The  sufficiency  of  the  evidence  to  prove  the  facts  relied 
upon  to  constitute  notice,  is  a  question  for  the  jury. 

We  proceed  to  apply  the  legal  rules  above  announced  to 
the  case  before  us  : 

1.  The  defendant  below  testified  as  a  witness  in  his  own 
behalf,  "that  on  the  16th  of  May,  1863,  he  paid  Willis  R. 
Calloway,  the  payee  of  the  note,  one  thousand  dollars  in 
discharge  of  the  note  ;  that  he  called  on  said  Calloway  on 
that  day  to  pay  the  note,  and  that  as  a  reason  for  not  pro- 
ducing or  surrendering  the  note  at  the  time  of  said  pay- 
ment, Calloway  said  the  note  was  in  the  hands  of  his  part- 
ner, P.  Lilly,  in  the  State  of  Kentucky  ;  and  that  when  he 
made  said  payment,  he  took  from  Calloway  a  receipt,  show- 
ing the  payment."  The  receipt  was  produced  and  read  in 
evidence,  and  is  as  follows : 

Received,  Montgomery,  May  16th,  1863,  of  Flemming 
Freeman,  one  thousand  dollars,  in  payment  for  a  note  held 
by  P.  Lilly,  and  endorsed  by  me,  this  being  the  principal 
on  said  note.  I  am  to  pay  the  interest  which  may  have 
accrued  on  the  within  note." 

(Signed,)  W.  R.  Calloway. 

The  defendant  also  testified  that  he  "  never  heard  of  the 
transfer  or  endorsement  of  said  note  by  said  Calloway, 
until  he  saw  the  said  receipt ;  that  when  the  receipt  was 
written  he  had  then  paid  the  money ;  but  that  the  payment 
of  the  money  and  the  giving  of  the  receipt  were  all  done 
as  part  of  the  same  transaction,  occurring  at  the  same 
time." 

The  plaintiff  asked  the  court  to  charge  the  jury  that  the 
receipt,  (copied  above,)  "  was  sufficient  evidence  of  the  fact 
to  charge  the  defendant  with  notice  that  Calloway  had 
transferred  the  note ;  which  charge  the  court  refused  to 
give  ;  but  charged  the  jury  that  said  receipt  was  evidence 
of  notice  to  defendant  that  Calloway  had  transferred  the 
36 


670  ALABAMA. 


Hart  V,  Freeman. 


note,  but  was  to  be  considered  in  connection  with  the  other 
evidence  in  the  case,  as  to  the  nature  and  character  of  the 
notice  of  transfer  given  to  defendant." 

The  plaintiff  excepted  to  the  refusal  to  give  the  charge 
as  asked  ;  but  not  to  the  charge  as  given. 

Had  the  charge  as  asked  been  given,  it  would  have  ex- 
cluded from  the  consideration  of  the  jury  all  the  facts  in 
evidence  connected  with  the  payment  by  the  defendant,  and 
the  execution  of  the  receipt  by  Calloway,  some  of  which 
facts  at  least,  tended  to  show  that  the  payment  was  made 
before  any  notice  to  the  defendant  of  the  transfer  of  the 
title  to  the  note ;  and  would  have  restricted  the  jury  to  the 
consideration  of  the  receipt  alone,  in  determining  the  ques- 
tion of  fact  as  to  whether  the  defendant  had  notice  of  the 
transfer  or  not,  before  the  payment  by  him  to  Calloway. 
The  court,  therefore,  properly  refused  to  give  the  charge, 
based  as  it  was,  upon  this  selected  portion  of  the  evidence. 
Oghtree  v.  The  State,  28  Ala.  693  ;  Aaron  &  Ely  v.  The 
State,  29  Ala.  684. 

2.  The  plaintiff  also  asked  the  court  to  charge  the  jury, 
that  "  the  receipt,  taken  in  connection  with  all  the  other 
evidence  in  the  cause,  was  sufficient  notice  to  the  defend- 
ant that  Calloway  had  transferred  his  interest  in  the  note," 
which  charge  was  refused  by  the  court. 

The  court  could  not  have  given  this  charge  without  an 
invasion  of  the  province  of  the  jury,  as  it,  in  effect,  required 
the  court  to  deterniinje  upon  the  svjfficiefncy  cf  the  evidence. 
The  charge  was,  for  this  reason,  properly  refused. 

3.  The  plaintiff  further  requested  the  court  to  charge  the 
jury,  "  that  the  plaintiff  was  entitled  to  recover  the  balance 
of  the  note  and  interest,  after  deducting  the  thousand  dol- 
lars paid  to  Calloway,  as  shown  by  the  receipt  in  evidence, 
if  the  jury  believed  the  whole  testimony." 

This  charge  the  court  should  have  given.  The  receipt 
showed  the  payment  of  ihe  principal  of  the  note  only,  and 
contained  an  obligation  on  the  part  of  Calloway  to  pay  the' 
interest ;  which  negatives  the  idea  that  the  payment  of  the 
principal  was  understood  to  be  a  composition  of  the  whole 
debt.  The  Code  requires  settlements  for  the  composition 
of  debts  to  be  " in  writing" — Revised  Code,  §  2686.    In 
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every  such  case,  the  writing  alone  must  be  looked  to  for 
the  terms  of  the  settlement ;  it  can  net  be  varied  or  ex- 
plained by  parol  evidence,  as  may  a  single  receipt.  Hence, 
the  parol  testimony  of  the  plaintiff  that  he  paid  the  prin- 
cipal in  discharge  of  the  note,  cannot  be  coupled  with  the 
receipt,  to  make  the  two  together  amount  to  evidence  of  a 
composition  of  the  whole  debt.  If  the  defendant  paid  the 
principal  of  the  note,  before  he  had  any  notice  of  its  trans- 
fer, he  was  entitled  to  a  credit  for  that  amount ;  but  he  was 
liable  to  the  plaintiff  for  the  interest  which  had  accrued 
upon  the  note, 

4.  The  defendant  testified,  as  hereinbefore  stated,  that  at 
the  time  of  the  payment  to  Calloway,  the  latter  stated  that 
the  note  was  in  the  hands  of  his  partner,  Lilly.  The  plaintiff 
objected  to  this  declaration  of  Calloway,  "  as  evidence,  that 
he  and  Lilly  were  partners,  or  had  a  joint  interest  in  the 
note." 

It  was  competent  to  prove  the  fact  of  payment ;  and  the 
declarations  of  both  the  paj^or  and  payee,  made  at  the 
time  of  the  payment,  in  relation  thereto,  were  also  compe- 
tent evidence  on  the  principle  of  res  gestce.  If  competent 
evidence  is  admitted  by  the  court  for  a  wrong  purpose,  the 
opposite  party  should  ask  an  appropriate  charge  limiting 
its  effect. — Cook  &  Scott  v.  Parham,  24  Ala.  21. 

It  follows  that  the  court  did  not  err  in  refusing  to  exclude 
the  declaration  of  Calloway,  objected  to. 

5.  The  evidence  of  one  Pleasant  Lilly,  taken  on  inter- 
rogatories, was  introduced  by  the  plaintiff.  The  witness, 
in  answer  to  the  fifth  interrogatory  in  chief,  which  called 
for  proof  of  notice  to  the  defendant  of  the  transfer  of  the 
note  to  the  plaintiff,  detailed  a  conversation  which  occurred 
between  the  witness  and  the  defendant  in  December,  1865, 
when  such  notice  was  given.  No  declarations  of  the  de- 
fendant were  called  for  by  the  interrogatory.  The  defend- 
ant stated  in  the  conversation,  as  detailed  by  the  witness, 
several  things  in  regard  to  the  note  and  its  payment ;  and 
among  them,  "  that  the  note  was  given  for  mules,  and  that 
he  supposed  Calloway  and  the  witness  were  partners."  The 
plaintiff  "  objected  to  the  statement  of  the  defendant  to 
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Lilly  that  he  supposed  Calloway  and  Lilly  were  partners, 
as  evidence  that  they  were  partners." 

The  plaintiff  might  successfully  have  moved  to  suppress 
the  whole  of  these  declarations,  as  none  of  them  had  been 
called  for  by  the  interrogatory  ;  but  we  are  at  a  loss  to 
conceive  of  any  correct  principle  upon  which  the  plaintiff 
could  make  selection  of  a  part  of  the  declarations  of  the 
defendant,  and  introduce  them  in  evidence,  and  have  a  part 
excluded  as  evidence,  when  all  of  them  were  made  at  the 
same  time,  and  in  the  same  conversation,  and  relate  to  the 
same  subject  matter.  The  court  did  not  err  in  refusing  to 
permit  the  plaintiff  to  do  this. 

For  the  error  we  have  pointed  out,  the  judgment  must 
be  reversed,  and  the  cause  remanded. 


SPEAE  ET  AL  vs.  ALEXANDEE,  Ex'r. 

[PBOSttSSOEY   NOTE   PAYABLE  IN   GOLD.] 

1.  Promissory  note  pay ahle  in  gold ;  legal  tender  act — Where  the  plaintiff 
sues  on  a  promissory  note,  made  since  the  passage  of  the  legal-tender 
act,  payable  in  a  specified  number  of  dollars,  in  gold,  he  is  entitled  to 
recover  only  the  amount  specified  in  his  note,  with  interest ;  the  judg- 
ment would  be  solvable  in  legal  tender-treasury  notes,  if  the  legal- 
tender  act  is  constitutional.  Upon  the  hypothesis  of  the  unconstitu- 
tionality of  the  said  act,  the  plaintiff  is  entitled  to  the  same  recovery, 
and  the  judgment  would  only  be  solvable  in  coin. 

2.  JRevenue  act  of  congress;  what  is  a  sufficient  cancellation. — Where  a 
promissory  note,  made  by  three  or  more,  has  the  requisite  stamps  upon 
it,  and  is  cancelled  only  by  the  initials  of  the  first  in  order  of  the  sign- 
ers, with  the  date  of  the  instrument,  this  is  a  suflScient  cancellation, 
■within  the  meaning  of  the  revenue  act  of  congress. 

Appeal  from  the  Circuit  Court  of  Colbert. 
Tried  before  Hon.  Wm.  B.  Wood. 

This  action  was  brought  by  James  W.  Alexander,  as  the 
executor  of  John  Carlock,  deceased,  against  John  Spear, 
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and  others ;  was  commenced  on  the  20th  day  of  August,1867, 
and  was  founded  upon  a  promissory  note  made  by  the  de- 
fendants, a  copy  of  which  is  as  follows :  "  $2,195  60. 
Twelve  months  after  date,  we  or  either  of  us  promise  to 
pay  J.  W.  Alexander,  executor  of  John  Carlock,  deceased, 
two  thousand  one  hundred  and  ninety-five  dollars  and  sixty 
cents,  in  gold,  it  being  the  remainder  of  the  purchase- 
money  of  the  landed  estate  of  John  Carlock,  deceased,  on 
which  a  lien  is  retained,  until  the  above  named  amount  is 
paid.  Given  under  oar  hands  and  seals,  this  26th  of  De- 
cember, 1865."  This  note  was  stamped  with  United  States 
revenue  stamps,  to  the  amount  of  one  dollar  and  twenty 
cents,  and  each  stamp  had  endorsed  on  it,  the  following 
letters  and  figures,  to-wit :  "  J.  S.,  Dec.  26,  1864."  There 
was  a  verdict  and  judgment  for  the  plaintiff.  The  judg- 
ment entry  is  as  follows :  "  Came  the  parties  by  their 
attorneys,  *****  find  for  the  plaintiff  the  sum  of 
$2,195  60,  the  principal  claimed  in  the  plaintiff's  com- 
plaint mentioned,  in  gold,  and  also  the  sum  of  $131  73, 
the  interest  accruing  thereon,  in  gold,  making  the  sum  of 
$2,327  33,  principal  and  interest,  in  gold,  and  the  further 
sum  of  $931  73,  as  premium  on  the  gold.  It  is  therefore 
considered  by  the  court  that  the  plaintiff  recover  of  the 
defendants  the  said  several  sums,  so  found  and  assessed 
by  the  jury  as  aforesaid,  together  with  the  costs,"  &c. 
The  questions  raised  on  the  bill  of  exceptions  will  suffi- 
ciently appear  from  the  opinion  of  the  court. 

Moore  &  Rather,  for  appellant. 
Chilton  &  Thorington,  contra. 

A.  J.  WALKER,  C.  J. — The  act  of  congress,  known  as 
the  legal  tender  act,  declares  that  the  treasury-notes  issued 
under  that  act  shall  "  be  lawful  money,  and  a  legal-tender 
in  the  payment  of  all  debts,  public  and  private,  within  the 
United  States,  except  duties  on  imports  and  interest"  due 
the  United  States. — 2  Brightly's  Digest,  108.  The  contract 
in  this  case,  made  since  the  adoption  of  the  legal-tender  act, 
is  for  the  payment  of  a  specified  number  of  dollars  and 
cents,  "  in  gold."    This,  therefore,  is  a  contract  for  the  pay- 
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ment  of  a  specified  sum  of  money  in  gold,  according  to  the 
mode  of  designation  prescribed  in  the  acts  of  congress  on 
the  subject  of  currency,  and  must  be  understood  to  mean 
gold  coin.  The  older  acts  of  congress  provide  in  reference 
to  gold  and  silver  coin  as  the  later  does  in  reference  to 
treasury- notes,  that  they  shall  be  a  legal  tender.  Dollars 
of  gold  and  silver,  and  dollars  of  treasury,  notes,  are  alike 
declared  to  be  lawful  money,  and  capable  of  being  tendered 
in  payment  of  debts.  The  specification  of  gold  as  the  kind 
of  lawful  money,  does  not  deprive  the  contract  of  its  char- 
acter as  a  debt.  It  is  a  debt,  and  the  legal-tender  act  is 
imperative  in  authorizing  its  payment  in  treasury -notes. 
The  acts  of  congress,  if  they  are  alike  constitutional,  toler- 
ate no  distinction  between  coin  and  treasury- notes  as  legal 
instruments  in  discharging  debts.  The  subject  has  been 
so  often  and  so  elaborately  considered  and  adjudged,  that 
a  discussion  of  it  by  us  would  be  a  supererogation,  and 
would  be  but  a  repetition  of  arguments  already  made  by 
others. — Shollenberger  v.  Brinton,  52  Penn.  State,  9  ;  Mather 
V.  Kinike,  51  Penn.  State,  425-;  Carpenter  v.  Northjield  Banky 
39  Vermont,  46  ;  A-fypel  v.  Woltman,  38  Missouri,  194 ;  Bid' 
dksherger  v.  McDanid,  38  Missouri,  138  ;  Vesges  v.  Cribboney, 
38  Missouri,  458  ;  Wintrager  v.  Bates,  18  Iowa,  174  ;  ilie- 
tropolitan  Bank  v.  Van  Dyke,  27  N.  Y.  401 ;  Bodes  v.  Bron- 
son,  34  N.  T.  649  ;  Hague  v.  Powers,  39  Barbour,  427 ;  Liek 
V.  Faulkner,  Cal.  E.,  August,  64  ;  Warner  v.  Sank.  Co.  Bank, 
20  Wisconsin,  492. 

Upon  the  hypothesis  of  the  constitutionality  of  the  legal- 
tender  act,  the  plaintiff  was  entitled  to  recover  only  the 
amount  specified  in  his  note  with  interest,  notwithstanding 
payment  in  gold  is  prescribed,  and  notwithstanding  the 
judgment  would  be  solvable  in  legal-tender  treasury-notes, 
if  the  last  legal-tender  act  is  constitutional.  Upon  the 
hypothesis  of  the  unconstitutionality  of  the  legal-tender 
act,  the  plaintiff  is  entitled  to  precisely  the  same  recovery, 
and  the  judgment  would  only  be  solvable  in  coin.— Smith 
V.  Dillard,  2  Duvall,  152  ;  American  Law  Review  for  Janu- 
ary, 1868,  p.  312.  Eeally  the  question  of  the  constitution- 
ality of  the  law  does  not  arise  in  the  case.  Under  the 
established  construction  of  the  legal  tender  act  the  judg- 
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ment  would  be  for  precisely  the  same  amount  and  in  the 
same  words,  as  if  it  had  never  been  passed,  and  the  defend- 
ant would  have  the  right  to  discharge  such  judgment  in 
gold  or  silver  coin,  or  in  legal-tender  notes.  If  that  law  is 
swept  away  on  the  ground  of  unconf  titutionality,  the  judg- 
ment is  still  the  same,  with  a  right  in  the  defendant  to  pay 
it  only  in  coin.  The  court  below  committed  an  error  in 
authorizing  a  recovery  for  more  than  the  debt  and  interest. 

The  constitutionality  of  the  law  not  being  necessarily 
involved  in  the  case,  it  would  be  very  unwise  fur  us  to  de- 
cide it,  because  the  question  is  believed  to  be  now  before 
the  supreme  court  of  the  United  States,  and  its  decision, 
when  rendered,  will  control  us. 

The  note  given  in  evidence,  appears  to  have  had  the  re- 
quisite stamps  upon  it,  and  it  was  cancelled  by  the  initials 
of  the  first  in  order  of  the  three  signers,  with  the  date  of 
the  instrument.  The  objection  was,  that  the  initials  of 
each  of  the  three  signers  were  not  written  on  the  stamps^ 
The  revenue  act  of  congress  directs,  that  no  writing  re- 
quired to  be  stamped  shall  be  "  admitted  or  used  as  evi- 
dence in  any  court,  until  a  legal  stamp  or  stamps  denoting 
the  amount  of  duty  shall  have  been  affixed  thereto,  and 
the  date  when  the  same  is  so  used  or  affixed,  with  his  ini- 
tials shall  have  been  placed  thereon  by  the  person  using  or 
affixing  the  same."— 2  Brightly's  Digest,  266,  §  257.  If 
the  objection  had  been  well  taken,  it  would  probably  have 
been  obviated  by  writing  the  initials  of  the  other  two  signers 
on  the  stamps,  and  then  renewing  the  offer  of  evidence. 
But  we  are  fully  convinced,  that  the  admissibility  of  the 
note  in  evidence  did  not  depend  upon  the  fact  that  the 
initials  of  all  the  signers  were  on  the  stamps.  If  that  were 
the  rule,  it  would  be  impossible  to  comply  with  it  in  many 
cases.  The  initials  of  even  six  signers  could  not  be  put 
upon  some  stamps  in  characters  large  enough  to  be  read 
without  the  aid  of  a  microscope,  and  sometimes  there  are 
much  more  than  six  signatures.  The  direction  of  the  act 
is,  that  "  the  person  using  or  affixing"  the  stamp,  "  shall 
write  thereupon  the  initials  of  his  name,  and  the  date  upon 
which  the  same  shall  be  attached  or  used,  so  that  the  same 
may  not  again  be  used." — 2  Brightly's  Digest,  264,  §  250. 
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There  is,  therefore,  no  exaction  of  the  insertion  on  the 
stamp  of  the  initials  of  all  the  makers,  but  only  of  the 
person  who  uses  or  aflSxes  the  same,  and,  besides,  the  object 
is  merely  to  prevent  the  second  use  of  the  stamp,  which  is 
as  well  accomplished  by  the  initials  of  one  name  as  of 
three.  There  was  no  error  in  admitting  the  note  in  evi- 
dence. 

The  inquiry  as  to  the  value  of  gold  was  altogether  irrel- 
evant, and  the  evidence  upon  that  subject  was  improperly 
admitted. 

Reversed  and  remanded. 


SPEAR  &  THOMASSON  et  al  vs.  LOMAX. 

[action    of   TJNLAWrXIL   DETATNEB.  ] 

1.  Unlawful  detainer;  complaint  in. — The  following  count,  in  a  complaint 
in  an  action  of  unlawful  detainer — held,  to  be  sufficient,  on  demurrer, 
viz  :  ' '  plaintiff  sues  to  recover  possession  of  the  following  tract  or  par- 
cel of  land,  to-wit :  lot  and  storehouse  on  said  lot,  number  47,  in  the 
city  of  Montgomery,  of  which  said  lot  she  was  seized  and  possessed  of 
heretofore,  to-wit  :  on  the  first  day  of  June,  1 865,  and  after  said  posses- 
sion accrued  and  while  so  possessed,  the  defendants  entered  thereon  as 
tenants,  nntU  the  first  day  of  October,  1865,  and  after  the  expiration  of 
their  said  lease,  or  contract  of  renting,  refused  possession  on  demand, 
in  writing,  but  unlawfully  withhold  and  retain  the  same. " 

2.  Same;  same;  what  is  essential. — A  complaint  in  an  action  of  unlaw- 
ful detainer,  which  fails  to  aver  that  "a  demand  in  writing  to  deliver 
the  possession  thereof  to  any  one  lawfully  entitled  thereto, "  was  made^ 
is  defective. 

3.  Same ;  who  vwy  maintain. — A  personal  representative,  who  has  met  all 
the  requirements  of  the  law,  in  order  to  entitle  him  to  maintain  an 
action  of  unlawful  detainer,  can  do  so,  either  in  his  representative  or 
individual  character,  where  he  has  been  in  the  actual  possession  of  the 
land. 

4.  Exception ;  how  reserved. — To  reserve  an  exception  to  the  introduction 
of  certain  proof,  it  must  not  only  appear  from  the  bill  of  exceptions, 
that  an  objection  was  made  to  the  introduction  of  the  proof,  but  that 
the  party  excepted  to  the  ruUng  of  the  court  thereon. 
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5.  Unlawful  detainer  ;  what  evidence  admissihle. — In  said  action,  evidence 
of  the  price  which  the  lot  brought  at  public  renting,  about  the  time  of 
the  expiration  of  the  possessory  interest  of  the  defendant,  is  admis- 
sible to  aid  the  jurj'^  in  an-iving  at  the  value  of  the  rent. 

6.  Same;  when  may  he  brought — A  lease  expires  on  last  day  of  Septem- 
ber ;  demand  of  possession  is  made  on  9th  October  following,  and 
possession  refused  ;  on  the  same  day,  but  after  the  refusal,  suit  is  brought 
to  recover  possession — held,  that  the  suit  was  not  prematurely  brought. 

7.  Same  ;  jury  must  assess  rent. — In  an  action  of  unlawful  detainer,  it  is 
the  province  of  the  jury  to  assess  the  value  of  the  rent  ;  and  the  court, 
on  motion,  should  render  a  judgment  for  the  same,  against  the  parties 
liable  therefor. 

8.  Bond  under  §  3314,  Revised  Code. — The  bond  in  this  case,  (see  state- 
ment,) conforms  to  §  3314,  Revised  Code,  and  does  not  cover  costs,  as 
required  by  section  3313.  A  judgment  may  be  rendered  thereon  against 
the  obligors  jointly,  for  whatever  amount  the  sureties  are  liable,  under 
the  evidence,  and  §§  3314  and  3316,  to  be  assessed  by  the  jury. 

Appeal  from  the  Circuit  Court  of  Montgomery. 
Tried  before  the  Hon.  Geoege  Goldthwaite. 

This  was  an  action  of  unlawful  detainer,  brought  by  the 
appellee  against  Spear  &  Thomasson,  partners ;  and  was 
commenced  in  a  justice's  court  on  9th  Ocfober,  1865.  The 
justice  gave  judgment  for  the  plaintiff,  and  the  defendants 
appealed  to  the  circuit  court,  having  given  an  appeal  bond. 
A  portion  of  this  bond  is  as  follows  :  "  The  condition  of 
the  above  obligation  is  such,  that  whereas  the  above  bound 
Spear  &  Thomasson,  have  this  day  taken  an  appeal  from 
a  judgment  rendered  against  them,  in  a  certain  case  of  un- 
lawful detainer,  in  favor  of  the  said  Carrie  Lomax,  before 
J.  H.  Nettles,  justice  of  the  peace,  &c.,  to  the  next  circuit 
court.  Now,  if  said  Spear  &  Thomasson  shall  prosecute 
said  appeal  to  effect,  and  then  and  there  abide  by  the 
judgment  of  said  court,  and  pay  to  said  Carrie  Lomax  all 
such  damages  as  she  may  sustain  by  the  prosecution  of 
said  appeal,  then  this  obligation  to  be  void,"  &c.  The 
complaint  filed  in  the  circuit  court  is  as  follows  :  "  Plain- 
tiff sues  to  recover  possession  of  the  following  tract  or 
parcel  of  land,  to- wit :  lot,  and  storehouse  on  said  lot 
number  47,  on  north  side  of  Market  street,  in  the  city  of 
Montgomery,  of  which  said  lot  she  was  seized  and  pos- 
sessed heretore,  to-wit :  on  the  first  day  of  June,  1865,  and 
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after  said  possession  accrued,  and  while  so  possessed  the  de- 
fendants entered  thereon,  as  tenants,  until  the  first  day  of 
October,  1865,  and  after  the  expiration  of  their  said  lease  or 
contract  of  renting,  refused  possession  on  demand,  in  writ- 
ing, but  unlawfully  withholds  and  detains  the  same,  together 
with  $5,000,  for  the  detention  thereof." 

"  Plaintiff  further  sues  to  recover  possession  of  lot  and 
storehouse  thereon,  number  47,  on  north  side  of  Market 
street,  in  the  city  of  Montgomery,  of  which  said  lot  and 
storehouse,  plaintiff  was  seized  and  possessed,  before  the 
commencement  of  this  suit,  and  after  such  possession  ac- 
crued, and  while  she  was  so  possessed,  the  same  was  rented 
by  her  to  defendants,  and  until  the  1st  day  of  October, 
1865  ,  and  having  so  entered,  after  the  expiration  of  their 
lease,  they  refused  to  surrender  possession,  but  unlawfully 
withhold  the  same,  together  with  $4,000,  double  the  an- 
nual rent  of  said  storehouse  and  lot,  as  aforesaid,  and 
$1,000,  as  special  damages  by  way  of  attorney's  fees,  and 
costs  in  this  behalf."  The  defendants  demurred  separately 
to  each  count  of  the  complaint,  but  the  demurrer  was  over- 
ruled, and  they  excepted.  As  the  bill  of  exceptions  states, 
the  plaintiff  "  introduced  proof  showing,  that  in  June,  1865, 
she  obtained  possession,  as  executrix  of  Tenant  Lomax, 
deceased,  of  the  premises  sued  for,  which  had  been  in  the 
possession  of  the  federal  troops,  and  much  abused,  and 
had  rented  the  same,  at  private  sale,  through  her  agent, 
Stewart,  in  June,  1865,  to  George  Sayre,  who  then  was,  or 
expected  shortly  thereafter  to  become,  a  partner  with  the 
said  defendants,  in  carrying  on  business  in  said  tenement, 
which  renting  was  to  terminate  on  the  1st  day  of  Ooctober, 
1865  ;  the  rent  to  be  paid  was  at  the  rate  of  $65  per  month  ; 
that  said  defendants  took  possession  under  said  contract 
for  renting,  and  shortly  thereafter,  said  Sayre  notified  said 
Stewart,  as  the  agent  of  said  plaintiff,  that  he  was  not  a 
member  of  said  firm ;  and  the  said  defendants  continued 
their  business  in  said  house  ;  that  before  the  first  of  Octo- 
ber, 1865,  defendants  were  informed  that  the  premises 
were  the  property  of  the  estate  of  Tenent  Lomax,  deceased  ; 
that  it  was  necessary  to  have  the  same  rented  at  public 
auction,  on  the  expiration  of  said  term ;  and  it  was  shown 
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the  same  was  put  up  at  auction,  and  rented,  about  the  1st 
October,  1865,  by  Mason  Harwell,  auctioneer,  to  Patrick 
Robinson  and  another,  at  the  price  of  $1,750,  for  the  year 
commencing  the  1st  day  of  October,  1865,  to  be  ended  the 
1st  day  of  October,  1866  ;  but  the  said  Thomasson  claimed 
that  he  had  rented  the  place  for  said  year  last  named,  and 
held  on  to  it  until  the  1st  day  of  October,  1866,  when  it 
was  delivered  up  to  the  plaintiif.  It  was  further  shown, 
that  the  rent  which  accrued  previous  to  the  1st  of  October, 
1865,  to-wit :  $65  per  month,  had  been  paid  by  the  defend- 
ant, Thomasson,  which  sum,  so  received,  had  been  returned 
as  assets  of  the  estate  of  said  Tenent  Lomax,  deceased,  by 
the  said  plaintiff,  whose  executrix  she  then  was,  to  the 
probate  court  of  Montgomery,  which  granted  to  her  such 
letters  testamentary.  The  defendants  objected,  when  the 
plaintiff  offered  it,  to  so  much  of  the  foregoing  proof,  as 
tended  to  show  a  contract  of  leasing,  or  rent,  by  the  plain- 
tiff, as  executrix  of  Tenent  Lomax,  deceased,  to  the  defend- 
ants, or  Sayre,  for  them,  upon  the  ground  that  it  did  not 
tend  to  prove  the  renting  set  up  by  the  complaint,  which 
they  insisted  was  an  individual  renting,  but  the  court  over- 
ruled the  motion,  and  allowed  said  proof  as  above  stated. 
Defendants  also  objected  to  the  making  of  that  portion  of 
said  proof  as  tends  to  show,  that  the  land  or  lot  was  rented 
by  plaintiff,  as  executrix,  as  aforesaid,  to  Robinson  and 
another,  at  $1,750,  upon  the  ground  that  it  was  irrelevant, 
and  illegal,  but  the  court  admitted  the  proof,  and  the  de- 
fendants excepted." 

"  It  was  also  proved  in  this  case,  that  the  demand  of 
possession,  on  which  the  suit  was  based,  was  made  on  the 
same  day  that  the  suit  was  commenced  and  possession  re- 
fused by  the  defendants,  but  said  demand  was  made  on  a 
previous  hour  of  said  day,  to  the  issue  of  the  warrant  by 
the  justice." 

"  Thereupon,  the  counsel  for  Spear  &  Thomasson  asked 
the  court  to  give  the  following  several  and  separate  charges, 
viz :  1.  That  if  the  jury  believe  from  the  proof  in  this 
case,  that  the  store  number  47,  sued  for  in  this  action,  was 
rented  to  the  defendant  by  the  plaintiff,  as  executrix  of  the 
last  will  and  testament  of  Tenent  Lomax,  deceased,  and 
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that  at  the  time  of  such  renting,  the  said  plaintiff  was  such 
executrix,  and  held  possession  of  said  storehouse,  as  such 
executrix,  and  has  returned  the  rent  received  by  her  for 
said  house,  as  assets  of  said  Tenent  Lomax's  estate,  to  the 
probate  court,  which  granted  to  her  letters  testamentary 
on  such  estate  ;  then  and  in  that  case,  the  plaintiff  can  not 
recover  in  this  action." 

[The  2d,  3d,  and  4th  charges  Pfiked,  are  the  same  in  sub- 
stance, as  the  first.] 

"5th.  If  the  jury' find  the  demand  of  possession  was  made 
on  the  same  day  the  suit  was  brought,  this  is  not  sufficient, 
as  the  defendants  were  entitled  to  the  whole  of  that  day, 
within  which  to  deliver  the  possession  ;"  which  said  several 
charges  the  court  refused  to  give,  and  to  the  refusal  of  the 
court  to  give  each  of  said  charges,  said  defendants  ex- 
cepted. 

The  cause  was  submitted  to  a  jury,  and  they  brought  in 
a  verdict  finding  the  defendants  guilty  as  charged.  The 
bill  of  exceptions  thus  proceeds :  "  And  thereupon  the 
the  court  being  in  doubt,  as  to  whether,  under  the  statutes, 
the  court  or  the  jury  should  assess  the  value  of  the  rent  of 
the  premises,  pending  the  appeal,  stated  to  the  defendant's 
counsel  that  they  might  elect  whether  the  judge  of  the 
court  or  the  jury  should  assess  the  value  of  said  rent ;  and 
thereupon  the  defendant's  counsel  replied,  that  in  their 
opinion,  neither  the  judge  nor  the  jury  could  legally  assess 
said  rent  in  this  cause,  and  objected  to  either  of  them  doing 
it ;  thereupon  plaintiff's  counsel  moved  the  court  to  submit 
the  assessment  of  the  value  of  said  rent  to  the  jury,  who 
had  rendered  the  verdict  in  the  cause,  who  had  not  then 
been  discharged,  or  to  another  jury  ;  but  thereupon  the 
court  decided,  that  the  judge  and  not  the  jury,  was  requir- 
ed by  the  statute  to  assess  said  rent,  and  to  this  ruling  of 
the  court  the  defendants  excepted.  The  court  thereupon 
proceeded  without  a  jury  to  assess  the  value  of  the  rent  of 
the  premises  pending  the  appeal,"  and  after  hearing  proof 
on  this  question,  the  court  adjudged  the  value  of  said  rent 
was  $2,500,  and  gave  judgment  accordingly ;  to  which 
ruling  of  the  court,  and  the  giving  of  judgment,  the  defend- 
ants Spear  &  Thomasson  excepted.     The    judgment  is 
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against  these  defendants,  and  their  sureties  on  the  appeal 
bond.  They  all  appeal  to  this  court,  and  assign  as  error 
the  different  rulings  of  the  court,  as  above  set  forth. 

Chilton  &  Thorington,  for  appellants. — 1.  Proceedings 
of  unlawful  detainer  are  summary  and  statutory,  and  the 
law  must  be  strictly  pursued,  and  everything  affirmatively 
shown  by  the  record  that  is  necessary  to  give  the  court 
jurisdiction. — Jemison  v.  The  Planters^  &  Merchants'  Bank, 
17  Ala.  754 ;  Connoly  v.  Ala.  &  Tenn.  R.  R.  R.,  29  ib.  373  ; 
Gunn  V.  Hoioell,  27  ib.  663  ;  Commissioners  Court  of  Talla- 
dega V.  Thompson,  18  ib.  694. 

2.  The  Code  defines  unlawful  detainer  to  be,  '*  where  one 
who  has  laivfully  entered  into  possession  of  lands  or  tene- 
ments, q/'ter  the  termination  of  Ms  possessory  interest,  refuses, 
on  demand  in  ivriting,  to  deliver  the  possession  thereof  to 
any  one  lawfully  entitled  thereto,  his  agent  or  attorney." — 
Revised  Code,  §  3300.  It  must  appear  that  the  lociis  in 
quo  is  within  the  county  where  the  proceedings  are  institu- 
ted, (18  Ala.  694  ;)  that  defendants  lawfully  entered  ;  that 
demand  of  possession  was  made  "  in  ivriting  /"  that  this 
demand  was  made  after  the  termination  of  defendant's 
possessory  interest,  and  was  made  by  a  person  lawfully 
entitled  to  the  possession  thereof,  his  agent  or  attorney. 

How  many  of  these  essential  requisites  appear  in  the 
complaint  ?  The  first  count  no  where  avers  that  the  land 
or  premises  are  situated  in  Montgomery  county.  It  states, 
"  the  defendants  entered  thereon  as  tenants,  until  the  first 
day  of  October,  1865,"  but  did  they  lawfully  enter  as  tenants. 
As  whose  tenants  ? — 1  Chitty's  PI.,  mar.  p.  302,  3.  It  may 
have  been  as  tenants  of  some  one  claiming  adversely  to 
Mrs.  Lomax.  A  tenant  is  one  who  holds  or  possesses  land 
or  tenements  by  any  kind  of  title,  either  in  fee,  for  life,  for 
years  or  at  will. — Bouv.  Law  Die,  Tit.  Tenant. 

It  will  be  observed,  that  no  contract  or  agreement  is 
averred  by  which  the  relation  of  landlord  and  tenant  was 
created  between  plaintiff  aud  defendant,  or  any  one  else. 
It  is  averred,  that  "  after  the  expiration  of  their  said  lease 
or  contract  of  renting  ;"  whereas  no  such  lease  or  contract  of 
renting  is  averred.     It  is  averred  in  the  first  count,  that 
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demand  in  writing  was  made,  but  hy  or  for  lohom.,  is  not 
shown.  It  is  averred  that  this  demand  was  made  after  the 
expiration  of  their  "  said  lease  or  contract  of  writing ;  as 
no  such  contract  or  lease  is  averred  ;  as  it  is  not  shown  who 
were  the  parties  contracting  to  and  entering  into  such  lease  or 
contract,  how  can  the  court  know  to  whom  the  benefits  of 
the  contract  are  to  enure  ?  How  can  it  be  determined  when 
it  expired? 

We  are  left  to  infer  from  the  first  count,  that  there  was 
some  sort  of  contract  by  which  the  defendants  were  to  pay 
$5,000  for  the  detention  of  the  land.  It  is  averred  that 
defendants  "unlawfully  withhold  and  detain  the  same."  But 
from  loJiom  ?  Now  this  first  count  is  utterly  defective  in  the 
very  first  and  most  essential  element  of  pleading — in  this, 
that  it  fails  to  show  that  any  damage  loufi  done  "to  the  plain- 
tiff." She  sues  and  she  had  possession^  but  that  she  had  any 
further  relations  with  the  defendants  in  regard  to  the  land, 
is  not  averred  in  this  count,  and  it  is  consequently  defective, 
even  construed  according  to  the  liberal  interpretation  of 
pleading  as  at  common  law. — 1  Chitty  on  Pleading,  marg. 
page  379. 

The  second  count  is  clearly  defective.  We  have  shown 
what  constitutes  an  unlawful  detainer,  and  that  there  must 
be  "  a  demand  in  writing."  This  is  one  of  the  constituent 
elements  of  the  action  of  unlawful  detainer.  But  there  is 
not  only  a  failure  to  aver  "  a  demand  in  writing,"  but  no 
demand  is  averred. 

In  Stinson  v.  Gossitt,  4  Ala.  Kep.  170,  the  court  say,  that 
such  demand  is  of  the  essence  of  the  offense  of  unlawful 
detainer,  and  this  court  affirmed  the  judgment  of  the  cir- 
cuit court  reversing  the  justice's  judgment,  because  he 
allowed  plaintiff  to  prove  it. 

The  plaintiff  must  show  a  right  to  the  possession.  In 
this  case,  Mrs.  Lomax  never  had  the  possession.  It  is 
shown  that  the  possessory  interest  was  in  the  estate  of 
Tenent  Lomax,  and  that  she  took  possession  as  such  exe- 
cutrix, rented  by  Stewart  to  Sayre,  who  turned  it  over  to 
defendants,  who  paid  the  monthly  rents  ($65)  to  her  as 
executrix,  and  that  she  returned  the  rent  so  paid  to  the 
probate  court,  as  such  executrix,  and  as  assets  belonging  to 
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said  Lomax's  estate.  Is  there  not  then  a  clear  variance  be- 
tween the  allegations  and  proof  ? — Kennedy  v.  Hitchcock, 
4  Porter,  230.  The  estate  being  entitled  to  the  possessory 
interest,  Mrs.  Lomax  should  have  claimed  it  as  its  repre- 
sentative, so  that  we  might  have  put  her  representative 
character  in  issue,  and  have  shown  that  she  was  not  such 
executrix  when  the  demand  was  made.  But  the  demand 
proved  is  not  by  her  as  executrix,  but  as  an  individual,  thus 
bringing  the  case  under  the  rule  as  laid  down  in  4  Por.> 
supra. 

3.  The  suit  was  brought  the  same  day  the  demand  was 
made.  This  was  too  soon.  The  party  had  all  the  day  to 
deliver  the  possession,  and  no  refusal  to  deliver  could  be 
predicated  of  his  not  delivering  sooner.  The  general  rule 
is,  that  a  note  can  not  be  sued  on  the  same  day  it  falls  due, 
the  party  having  all  that  day  to  pay  in ;  there  is  more 
reason  for  applying  the  rule  to  a  tenant,  who  requires  time 
to  remove  his  effects  so  as  to  give  possession. 

4.  The  charges  which  assert  that  if  Mrs.  Lomax,  in  her 
representative  capacity  as  executrix,  rented  the  land  to 
defendants,  that  she  could  not  maintain  an  unlawful  detainer 
predicated  Upon  such  holding  over  in  her  individual  right, 
should  have  been  given. 

An  administrator  or  executor  has  nothing  to  do  with 
lands,  except  as  ordered  by  the  will,  or  the  law.  The  cases 
cited  by  the  counsel  for  Mrs.  Lcraax,  are  all  cases  of  per- 
sonal property,  where  she  counts  on  her  prior  possession, 
but  they  have  nothing  to  do  with  land  or  its  possession  ; 
She  and  the  parties  who  rented  of  her  at  private  renting, 
were  alike  trespassers  and  liable  to  the  heirs,  and  no  action 
can  be  brought  for  holding  over,  by  her,  even  as  executrix, 
much  less  as  an  individual,  for  as  an  individual  she  has  no 
possessory  right,  and  no  right  to  the  large  amount  of  dam- 
age adjudged  in  this  case.    No  case  warrants  it. 

6.  Section  3313,  Kevised  Code,  provides  for  a  bond  for 
the  payment  of  costs,  while  §  3314  is  simply  to  pay  the 
damages  the  appellee  shall  sustain  by  the  appeal.  In  this 
case,  the  bond  does  not  provide  for  the  payment  of  costs,  yet 
costs  are  adjudged  against  the  sureties. 
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"Watts  &  Troy,  contra. — 1.  As  to  the  demurrer  to  the 
complaint.  It  was  not  necessary  to  aver  in  the  complaint 
that  the  demand  of  possession  was  in  writing,  any  more 
than  it  would  be  necessary  to  aver  that  a  contract,  required 
by  the  statute  of  frauds,  to  be  in  writing,  was  in  writing. — 
Martin  v.  Wharton,  38  Ala.  637 ;  Ridgby  v.  Norivood,  34 
Ala.  129. 

The7?rs^  count  does  aver  that  the  demand  was  in  writing ; 
and  the  proof  shows  that  the  demand  was  in  writing. 

2.  As  this  suit  is  solely  for  the  purpose  of  testing  the 
right  of  possession  and  not  of  title,  the  executrix  may  well 
maintain  suit,  in  her  individual  name,  for  the  wrongful  or 
forcible  detainer. — House  v.  Camp,  32  Ala.  — ;  JVyatt  v. 
Ramho,  29  Ala.  610  ;  Walker  v.  Lauderdale,  17  Ala.  359  ; 
Brown  v.  Reason,  24  Ala.  466  ;  O'Neal  v.  Brown,  21  Ala. 
Eep.  482.  The  action  of  unlawful  .detainer  being  purely 
possessory,  any  person  who  has  been  in  possession  can 
maintain  the  action  against  any  other  who  holds  under,  or 
by  collusion  with  one  who  holds  under  the  first  possessor. 
Stinson  v.  Gossit,  4  Ala.  170.  In  this  case  the  executrix 
avers  that  she  had  been  in  actual  possession  of  the  premi- 
ses, and  whilst  so  possessed,  she  had  rented  to  Sayre  ;  and 
with  his  and  her  consent  the  defendants  Spear  &  Thomas- 
son  cj,me  into  possession  as  tenants. 

3.  As  to  the  charges  asked  and  refused.  The  1st,  2d,  3d 
and  4th  charges  present  only  one  point.  That  these 
charges  were  properly  refused,  seethe  cases  cited  under  the 
second  point  made  in  this  brief.  These  authorities  settle 
the  principle  that  the  representative  who  has  been  in  the 
actual  possession  of  property  belonging  to  the  estate,  may 
recover  against  a  wrong-doer  in  her  individual  name.  The 
case  of  Golding  v.  Golding,  24  Ala.,  on  p.  129,  holds  that  an 
administrator  may  recover  in  an  action  of  ejectment  even. 
A  mere  trespasser  who  is  in  possession,  may  recover  against 
one  who  disturbs  him  in  his  possession.  In  this  case  the 
executrix  was  in  the  actual  possession,  and  sues  those  who 
went  into  the  possession  under  her,  and  now  unlawfully  re- 
tain possession  obtained  from  her. 

4.  The  fifth  charge  should  not  have  been  given.  The 
defendants  were  holding  over  unlawfully  at  the  time  the 
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demand  was  made,  and  refused  absolutely  and  unqualifi- 
edly to  deliver  it  on  demand  in  writing.  They  were  sued 
after  this  demand,  though  on  the  same  day.  The  law  gave 
them,  (wrongdoers  as  they  were,)  no  time  after  the  demand 
to  deliver  the  possession,  and  especially  were  they  entitled 
to  no  time  after  an  absolute  and  unqualified  refusal  to  de- 
liver possession. 

6.  The  only  other  questions  arise  on  the  action  of  the 
court  after  the  verdict  and  judgment  on  it  were  rendered 
for  plaintiff  for  the  premises.  If  the  court  erred  in  this 
matter,  the  judgment  for  the  recovery  of  the  premises  can 
not  be  disturbed. 

BYED,  J. — In  conformity  to  a  rule  of  this  court,  we  will 
notice  those  assignments  of  error  insisted  on  as  a  ground 
of  a  reversal,  in  the  argument  of  the  counsel  for  appellants  ; 
and  we  will  proceed  to  do  so  in  the  order  presented  therein. 

I.  It  is  insisted  that  the  court  erred  in  overrulling  the 
demurrer  to  the  first  count  of  the  complaint,  and  for  several 
reasons  :  1.  That  there  is  no  averment  as  to  the  location 
of  the  land.  If  it  were  necessary  to  aver  that  the  land  is 
in  the  county,  the  court  would  take  judicial  notice  that  the 
city  of  Montgomery  is  in  the  county  of  Montgomery.  2. 
That  it  does  not  "  show  the  defendants  were  tenants  of  the 
plaintiff."  It  is  averred  the  plaintiff  was  in  possession  of 
the  land,  "  and  while  so  possessed,  the  defendants  entered 
thereon  as  tenants,  until  the  first  day  of  October,  1865." 
In  our  opinion,  this  is  a  suflScient  averment  under  the  Code 
to  sustain  this  action,  so  far  as  that  question  is  concerned. 
The  relation  of  landlord  and  tenant  between  the  plaintiff 
and  defendants,  is  not  indispensable  to  the  maintainanee  of 
this  action.— Revised  Code,  §  3300.  3.  That  "  it  fails  to 
set  out  or  aver  any  lease  or  contract  establishing  the  re- 
lation of  landlord  and  tenant  between  the  plaintiff  and  de- 
fendants." We  do  not  think  it  necessary  to  the  sufficiency 
of  a  complaint  in  a  case  of  unlawful  detainer,  to  set  out  or 
aver  the  lease  or  contract  establishing  the  relation  of  land- 
lord and  tenant  between  the  parties. — Code,  §  3300.  4. 
That  "  it  fails  to  show  any  demand  made  in  writing  by  the 
37 
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plaintiff  to  the  defendants  for  the  possession  of  the  premi " 
ses  sued  for."  It  is  averred  that  the  defendants  "  refused 
on  demand  in  writing."  It  is  not  expressly  stated  that  a 
demand  was  made  by  the  plaintiff,  but  in  accordance  with 
the  rules  laid  down  in  the  Code  as  to  pleadings,  we  think 
that  the  averment  is  sufficient,  though  barely  so. — Ferguson 
V.  Carter,  40  Ala.  607.  5.  That  "  it  fails  to  show  that  the 
defendants  held  over  any  term  granted  to  them  by  the 
plaintiff."  This  objection  is  answered  by  what  has  already 
been  said.  6.  That  "  it  fails  to  show  that  said  premises 
were  unlawfully  detained  from  the  plaintiff."  This  was 
also  not  well  taken. — 40  Ala.  610.  The  counsel  rely  on  re- 
ferences to  Chitty  on  Pleadings  to  sustain  these  several 
grounds  of  demurrer,  and  I  think  some  of  them  sustain- 
able upon  the  established  rules  of  pleading  at  common  law, 
but  the  Code  has  made  a  serious  and  radical  innovation  on 
the  rules  of  pleading  as  taught  by  Chitty,  Gould,  Stephens 
and  Saunders.  And  we  sustain  the  first  count  of  the  com- 
plaint, upon  the  objections  made  to  it  in  the  court  below,  ex- 
pressly upon  the  authority  of  the  Code. — Revised  Code* 
§§  2629,  2630  ;  form^  for  ejectment,  Revised  Code,  p.  677. 

II.  There  are  two  objections  made  to  the  second  count. 
1.  That  "  there  is  no  demand  of  possession  averred  to  have 
been  made."  Upon  the  authority  of  the  case  of  Steinson  v. 
Gossett,  4  Ala.  170,  we  hold  that  the  court  erred  in  not  sus- 
taining this  objection  to  the  second  count.  It  avers  a  re- 
fusal of  defendants  to  deliver  possession  of  the  premises, 
but  it  does  not  aver  that  a  "  demand  in  writing  to  deliver 
the  possession  thereof  to  any  one  lawfully  entitled  thereto," 
was  made.  It  is  of  the  essence  of  an  unlawful  detainer 
that  possession  is  refused  on  demand  in  writing. 

The  complaint  filed  in  the  justice's  court  seems  to  be 
more  definite  than  the  complaint  filed  in  the  circuit  court, 
and  we  can  not  see  why  the  case  could  not  have  been  tried 
de  novo  on  the  former  complaint.  But  as  the  parties  pre- 
ferred to  try  it  on  the  latter,  and  it  being  defective,  and 
objection  having  been  taken  in  the  court  below  thereto,  and 
overruled  by  the  court,  notwithstanding  the  sufficiency  of 
the  first  complaint,  and  the  first  count  of  the  second  com- 
plaint, it  is  our  duty  to  reverse  the  cause  for  the  insufficiency 
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of  the  second  count,  for  it  may  have  been  that  the  ver- 
dict and  judgment  were  rendered  on  that  count.  2.  That 
"  the  second  count  is  also  liable  to  most  of  the  objections 
taken  to  the  first."  This  point  is  made  in  the  brief  of 
counsel  in  this  court,  but  the  record  does  not  show  that  it 
was  made  in  the  court  below. 

III.  The  next  point  made  by  appellant's  counsel  is,  that 
the  suit  being  in  the  individual  character  of  the  appellee, 
she  can  not  recover  on  her  possession  as  executrix  of  Tenent 
Lomax,  deceased. 

The  bill  of  exceptions  does  not  purport  to  set  out  all  the 
evidence  introduced  on  the  trial,  and  we  are  unable  to  de- 
termine what  authority  or  power  the  will  of  the  decedent 
conferred  on  his  executrix,  if  there  was  a  will,  and  she  ap- 
pointed to  execute  it.  Be. this  as  ic  may,  we  will  proceed 
to  pass  upon  the  question  as  though  the  will  was  silent  as 
to  the  lands  of  the  testator,  and  she  left  to  her  authority 
under  the  law.  By  statute  the  personal  representative  is 
authorized  to  rent  out  the  lands  of  the  decedent,  and  may 
therefore  maintain  an  action  of  ejectment  to  recover  them. 
Golding  v.  Golding's  Admr,  24  Ala.  122 ;  Batton  et  al.  v. 
Grow,  26  ib.  426. 

As  an  action  of  unlawful  detainer  is  founded  on  the 
plaintiff's  possessory  right,  and  the  lawful  possession  of  the 
defendant,  and  the  wrongful  holding  over  of  the  latter  after 
the  expiration  of  his  possessory  interest,  and  a  demand  in 
writing  of  the  possession  by  the  former,  and  as  the  ques- 
tion of  title  can  not  arise  in  the  action,  (Russell  v.  Desplous, 
29  Ala.  308,)  it  would  seem,  upon  principle,  to  follow  that  a 
personal  representative  who  had  met  all  the  requirements 
of  the  law,  in  order  to  entitle  him  to  maintain  an  action  of 
unlawful  detainer,  could  do  so  either  in  his  representative 
or  individual  character.  Such  has  been  the  doctrine  of 
this  court  as  to  the  recovery  of  chatties,  where  the  personal 
representative  had  previously  held  possession  of  the  chat- 
ties sued  for.  And  we  can  perceive  no  valid  reason  why 
the  same  rule  should  not  be  applicable  to  an  action  of  un- 
lawful detainer,  where  the  personal  representative  had  been 
in  actual  possession  of  the  land. — Sims  v.  Boynton,  32  Ala. 
S53  ;  Lomojc's  Exr's,  597,  mar.  p.  371,  et  seq. 
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IV.  Appellants  insist  that  the  court  erred  in  allowing 
proof  "  to  show  a  contract  of  leasing  or  rent  by  the  plain- 
tiff as  executrix  of  Tenent  Lomax,  deceased,  to  defendants 
or  Sayre,"  against  the  objection  of  the  appellants — although 
an  objection  was  made  to  the  proof,  yet  no  exception  or 
objection  was  taken  to  the  ruling  of  the  court. —  Gager  v. 
Doe,  ex  dem.  Gordon,  ^9  Ala.  34L 

V.  That  portion  of  the  testimony  objected  to  which  tend- 
ed to  show  "  that  the  land  or  lot  was  rented  by  plaintiff, 
as  executrix  as  aforesaid,  to  Kobinson  and  another,  at 
$1,750,"  if  in  any  part  legal,  was  properly  not  excluded  on 
the  objection  made.  We  think  that  the  price  brought  at 
public  outcry,  at  or  about  the  time  of  the  expiration  of  the 
possessory  interest  of  the  defendants,  would  have  been  a 
circumstance  for  the  jury  to  consider  in  arriving  at  the 
value  of  the  rent.  So  much,  therefore,  was  admissible 
evidence  for  the  appellee  under  the  other  facts  shown  by 
the  record. —  Ward  v.  Reynolds,  32  Ala.  384 ;  Foster  v. 
Rogers,  27  ib.  606. 

VI.  It  is  insisted  by  counsel  for  appellant  that  the  suit 
was  prematurely  brought,  having  been  commenced  "  the 
same  day  the  demand  was  made."  We  do  not  think  so. 
If  the  lease  had  expired  on  the  last  day  of  September,  the 
demand  was  properly  made  and  suit  brought,  on  the  ninth 
day  of  October. — Parsons  on  Notes  and  Bills,  460,  463,  and 
notes. 

VII.  From  what  has  been  said,  the  court  did  not  err  in 
refusing  to  give  the  first  charge  asked,  and  so  of  all  the 
other  charges.  The  court,  under  the  evidence,  properly  re- 
fused to  give  them. 

VIII.  The  jury  should  have  assessed  the  value  of  the 
rent,  and  on  motion,  the  court  should  have  rendered  a  judg- 
ment for  the  same  against  the  parties  liable  therefor.  This 
course  is  in  consonance  with  the  principles  of  the  common 
law  and  constitutional  provisions,  and  the  Code  is  not  so 
explicit  as  to  require  us  to  hold,  that  the  judge  and  not  the 
jury  should  assess  the  value  of  the  rent.  Such  questions 
in  courts  of  common  law  are  almost,  if  not  invariably, 
within  the  province  of  the  jury ;  and  to  authorize  a  court 
to  take  them  from  the  jury,  the  law  should  be  clear   and 
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imperative. — See  opinion  of  Best,  C.  J.,  in  Looktr  v.  Hol- 
comb,  4  Bing.  E..  188 ;  Sedg.  on  Stat.  &  Const.  Law,  313  ; 
Bruce,  AdmW,  v.  Barnes,  20  Ala.  219. 

IX.  The  appeal  bond  in  this  case  does  not  cover  costs, 
as  required  by  section  3313  of  the  Code,  and  therefore  no 
judgment  for  costs  can  be  rendered  on  it  by  the  circuit 
court.  But  the  bond  substantially  conforms  to  section  3314 
of  the  Code,  and  a  judgment  may  be  rendered  thereon 
against  the  obligors  jointly  for  whatever  amount  the  sure- 
ties are  liable  under  the  evidence,  and  sections  3314  and 
3316  of  the  Code,  to  be  assessed  by  the  jury. 

Judgment  reversed  and  remanded. 

Judge,  J.,  not  sitting. 


McGUIEE,  Adm'r,  vs,  PRESIDENT  AND  DIRECTORS 
BANK  OF  MOBILE. 

[assumpsit — DEED — WILL.  ] 

1.  Deed  ;  vM. — The  instrument  from  T.  S.  to  G.  C,  (see  statement, )  held 
to  be  a  deed  and  not  a  will. 

2.  Will ;  characteristics  of.— An  instrument,  which  conveys  no  interest 
or  estate,  that  is  to  vest,  upon  its  execution,  and  before  tbe  death  of  the 
maker,  but  which  is  to  depend  upon  the  event  of  death  to  consummate 
it,  can  only  be  executed  as  a  will,  no  matter  what  may  be  its  form,  or 
what  it  may  be  called. 

3.  Secondary  evidence  to  establish  a  deed ;  what  is  necessary. — To  entitle  a 
party  to  introduce  secondary  evidence  to  establish  a  deed,  he  must  show 
that  he  has,  in  good  faith,  exhausteonn  a  reasonable  degree,  all  the 
sources  of  information  and  means  of  discovery  which  the  nature  of  the 
case  would  naturally  suggest,  and  which  were  accessible  to  him. 

Appeal  from  the  City  Court  of  Mobile. 
Tried  before  the  Hon.  H.  Chamberlain. 

This  was  an  action  to  recover  money  brought  by  W.  W. 
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McGnire,  as  the  administrator  of  T.  Sandford,  deceased, 
against  the  President  and  Directors  of  the  Bank  of  Mobile, 
and  was  commenced  on  the  6th  day  of  February,  1868. 
The  money  sought  to  be  recovered  had  been  deposited  in 
defendant's  bank  by  T.  Sanford,  in  his  life  time.  Upon  his 
death,  which  occured  1st  May,  1867,  George  Cleveland  de- 
manded and  received  of  the  bank  the  money  deposited  there- 
in by  said  T.  Sanford,  and  claimed  it  by  virtue  of  a  certain 
instrument  in  writing  executed  and  delivered  to  him  by  said 
Sanford,  hereinafter  copied.  The  material  question  in  the 
case  was,  whether  this  instrument  was  a  deed  or  a  will. 
This  instrument  is  as  follows  :  "  Know  all  men  by  these 
presents,  that  I,  Thaddeus  Sanford,  of  the  city  of  Mobile, 
and  State  of  Alabama,  for  and  in  consideration  of  the  sum 
of  five  dollars,  paid  to  me  by  George  Cleveland,  of  the  city 
of  Mobile,  and  State  aforesaid,  and  in  further  consideration 
of  the  natural  love  and  affection  I  bear  to  certain  of  my 
nephews  and  nieces,  and  the  children  of  each  of  them  as 
have  died,  more  particularly  described  as  follows,  viz  : 
[here  follows  a  description,]  I  have  given,  granted,  and 
conveyed,  and  by  these  presents  do  give,  grant  and  convey, 
and  assign  unto  the  said  George  Cleveland,  all  my  property 
of  every  name  and  nature,  real,  personal,  and  mixed,  to- 
gether with  all  choses  in  action  of  every  kind  to  which  I 
may  be  entitled,  to  have  and  to  hold,  to  him  the  said  George 
Cleveland,  his  heirs,  and  assigns  ;  in  trust,  however,  and  for 
this  express  trust  and  condition,  viz  :  That  the  said  Cleve- 
land, during  my  life,  shall  possess  himself  of  said  property 
and  apply  the  same,  and  all  the  profits,  and  income  thereof 
to  the  support,  comfort,  and  maintenance  of  myself,  during 
the  term  of  my  natural  life,  and  as  I  may  direct ;  and  upon 
my  decease,  shall  pay  the  necessary  expenses  attending  my 
illness,  and  the  decent  interment  of  my  mortal  remains ; 
and  after  so  paying  the  necessary  expenses,  shall  divide  the 
remainder  between  my  nephews  and  nieces,  and  the  chil- 
dren of  such  of  them  as  have  died,  (as  s5t  forth  above,) 
according  to  a  memorandum  of  distribution  furnished  by 
me,  of  even  date  with  these  presents,  to  the  said  George 
Cleveland,  and  a  copy  of  which  he  is  hereby  directed,  after 
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my  decease,  to  furnish  to  each  of  the  parties  interested  in 
this  deed.     In  testimony,  &e. 

(Signed.)  T.  Sakfoed.     [Seal.] 

Witness  :  J.  Bragg." 

On  the  question  of  introducing  secondary  evidence  to 
establish  this  deed,  the  bill  of  exceptions  states  as  follows  : 
**  Alexander  McKinstry,  esq.,  testified,  that  the  copy  attach- 
ed to  said  deposition,  [George  Cleveland's]  was  made  by 
him  from  the  original,  in  the  possession  of  said  Cleveland  ; 
that  it  was  a  correct  copy  ;  that  he  did  not  see  the  origi- 
nal paper  signed,  but  that  he  knew  the  hand-writing  of  said 
Thaddeus  Sanford,  and  that  the  signature  to  the  original 
l^as  in  the  hand-writing  of  said  Thaddeus  Sanford,  and  that 
the  name  of  J.  Bragg,  as  attesting  witness,  was  in  his  hand- 
writing, that  the  original  paper  was  in  the  possession  of 
George  Cleveland,  who  has  since  deceased ;  that  he  had 
enquired  of  the  sons  of  said  Cleveland  for  said  deed,  and 
could  not  get  it.  The  court  thereupon  ruled,  that  said  copy 
was  competent  evidence,  and  it  was  read  to  the  jury,  with 
said  deposition,  to  which  ruling  the  plaintiff  excepted." 
There  was  a  verdict  and  judgment  for  the  defendants. 

BoYLES  &  Overall,  for  appellant. 
Alex.  McKinstry,  and  Hamilton,  eontra. 

JUDGE,  J. — On  the  hypothesis  that  the  instrument  from 
Thaddeus  Sanford  to  George  Cleveland  was  established  by 
competent  testimony,  it  is  contended  that  it  constituted  no 
bar  to  the  plaintiff's  recovery,  for  the  reason  that  the  in- 
strument is  not  a  deed,  but  a  will. 

It  is  certainly  true  that  an  instrument  which  conveys  no 
interest  or  estate  that  is  to  vest  upon  its  execution,  and  be- 
fore the  death  of  the  maker,  but  which  is  to  depend  upon 
the  event  of  death  to  consummate  it,  can  only  be  executed 
as  a  will,  no  matter  what  may  be  its  form,  nor  what  it  may 
be  called.  But  such  is  not  the  character  of  the  instrument 
we  are  considering,  which  we  think  is  clearly  a  deed  that 
took  effect  in  presenti.  True,  it  did  not  take  effect  in  pos- 
session, as  to  the  nephews  and  nieces  of  the  grantor  and 
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the  children  of  such  as  had  died ;  their  possession  and  en- 
joyment was  postponed  until  the  death  of  the  disposing 
party.  But  an  immediate  and  present  interest  was  vested 
in  them  on  the  execution  of  the  deed — such  an  interest  and 
estate  as  could  not  have  been  recalled  by  the  maker.  The 
reservation  for  his  "  support,  comfort,  and  maintenance," 
during  the  term  of  his  natural  life,  was  not  such  a  general 
reservation  of  the  maker's  right  to  deal  with  the  property 
as  his  own,  notwithstanding  the  instrument,  as  would  pre- 
vent the  instrument  from  having  any  effect  until  the  maker's 
death.  This  reservation,  being  restricted  and  limited  to  a 
specified  purpose,  did  not  impart  to  the  instrument  that 
ambulatory  quality  which  forms  the  characteristic  of  wills^ 
but  does  not  pertain  to  deeds.  For  the  authorities  upon 
the  question,  as  well  as  for  a  more  particular  discussion  of 
it,  see  Gillham  Sisters  v.  31astin  et  al,  decided  at  the  January 
term,  1868. 

But  the  court  below  erred  in  the  admission  of  the  second- 
ary evidence  objected  to,  to  establish  the  deed.  It  is  the 
settled  law  that  there  can  be  no  fixed  rules  as  to  what  is- 
sufficient  to  authorize  such  secondary  evidence  to  be  re- 
ceived ;  but  as  Mr.  Greenleaf  says,  "  the  party  is  expected 
to  show  that  he  has  in  good  faith  exhausted,  in  a  reason- 
able degree,  all  the  sources  of  information  and  means  of 
discovery  which  the  nature  of  the  case  would  naturally 
suggest,  and  which  were  accessible  to  him." — Greenleaf  s 
Evidence,  §  558.  See,  also,  Tannis  v.  Doe,  ex  dem.  St.  Cyr, 
21  Ala.  449,  and  Green  v.  The  State,  decided  at  the  January 
term,  1868. 

Such  was  not  done  in  the  present  case.  Cleveland,  the 
trustee,  was,  in  life,  the  proper  custodian  of  the  deed.  It 
was  necessary,  to  make  the  secondary  evidence  of  a  copy 
competent  evidence,  to  have  shown  that  the  original  could 
not  be  found  after  a  proper  search  had  been  made  for  it 
among  his  papers. 

As  our  decision  upon  the  question  first  discussed  in  this 
opinion  will  probably  be  decisive  of  the  case,  we  deem  it 
unnecessary  to  pass  upon  any  question  presented  by  the 
record,  not  herein  considered. 

For  the  error  above  named,  the  judgment  is  reversed  and 
the  cause  remanded. 
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HOFFMAN  vs.  STOUDEMIRE,  Guardian. 

[final  settlement  of  guabdian's  accounts.] 

1.  Investvient  hy  guardian,  in  Confederate  States  four  per  cent,  certificatef. — 
Under  the  provisions  of  the  act  of  the  legislature,  approved  November 
9th,  1861,  a  guardian  was  authorized.'duriagthewar,  to  invest  the  funds 
of  his  ward's  estate  in  Confederate  States  four  per  -cent,  certificates, 
(Btrd,  J.,  dissenting.) 

2.  Same  ;  failure  to  report  in  sixty  days.  — The  failure  of  the  guardian  to 
report  such  investment  to  the  proper  court,  within  sixty  days,  as  re- 
quired by  said  act,  does  not  deprive  him  of  a  right  to  a  credit  for  such 
investment,  provided  he  had  a  good  cause  for  not  reporting  it.  This 
right,  consummated  and  vested  under  the  de  facto  government  of  the 
State,  is  not  taken  away  by  the  restitution  of  the  authority  of  the 
United  States. 

Appeal  from  Probate  Court  of  Autauga. 

• 

In  the  matter  of  the  j&nal  settlement  of  the  accounts  and 
vouchers  of  Lewis  Stoudemire,  as  guardigfn  of  Catharine 
A.  Hoffman.  This  settlement  was  made  on  the  3d  day  of 
April,  1867.  In  relation  to  the  credit  of  $3,900,  mentioned 
in  the  opinion,  the  bill  of  exceptions  states  as  follows  : 
"  There  were  two  credits  allowed  the  guardian  on  said 
annual  settlement  of  June  8th,  1866,  one  of  $3,300,  and 
one  of  $600,  which  were  claimed  to  be  for  money  invested 
by  the  guardian,  for  the  ward,  in  Confederate  States  four 
per  cent,  certificates.  The  said  Catharine,  by  her  guardian ,^ 
moved  the  court  to  strike  out  from  the  said  account  of 
June  8th,  1866,  the  said  credit  of  $3,300,  and  also  the  credit 
of  $600,  for  money  claimed  to  have  been  invested  in  Con- 
federate States  four  per  cent,  certificates,  and  to  disallow 
said  two  credits,  and  proved  upon  said  motion,  that  said 
guardian  had  made  no  report  or  return  of  said  investment, 
in  said  four  per  cent,  certificates,  to  the  probate  court  until 
the  8th  of  May,  1866,  at  which  time  he  made  the^following 
report : 

The  State  of  Alabama,      |     To  the  honorable  G.  W.  Ben- 

Autauga  County,  j  son,  judge,  &c.     The  report  of 

Lewis  Stoudemire,  showeth  unto  your  honor,  that  he  is  the 
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guardian  of  Catharine  A.  Hoifman,  a  minor ;  that  on  the 
3d  day  of  March,  1864,  he  invested  of  his  said  ward's 
funds,  the  sum  of  $3,300,  in  four  per  cent,  certificates  of 
the  Confederate  States  of  America,  that  on  the  11th  day  of 
March,  1864,  he  invested  the  further  sum  of  $600,  in  said 
certificates ;  that  the  first  named  certificate  is  numbered 
113,  and  is  for  the  sum  of  $3,300,  and  that  the  other  is 
numbered  979,  and  is  for  the  sum  of  $600  ;  that  he  invested 
said  money  in  ^ood  faith,  believing  at  the  time,  that  it  was 
the  best,  and  only  legal  investment  he  could  make  of  it. 
Sworn,  <fec.  (Signed,)  L.  Stoudemike. 

The  above  report  was  all  the  report  or  return  made  by 
said  Stoudemire  of  said  investment.  The  said  guardian 
introduced  as  evidence  against  the  said  motion,  the  decree 
of  said  court,  rendered  on  the  8th  day  of  May,  1866,  which 
is  as  follows : 

C  A.  Hoffman,  a  minor.  ^      This  day  came 

Report  of  investment  in  V  Lewis  Stoudemire, 

Confederate  four  per  cent,  certificates.  ;  guardian  of  said 
minor,  and  filed  in  writing,  under  oath,  his  report  of  the 
investment  of  certain  funds  of  his  ward,  in  four  per  cent, 
certificates  of  the  Confederate  States,  and  the  court,  upon 
due  consideration  of  the  evidence  submitted  in  relation  to 
said  investment,  considers  that  said  report  be  received  and 
filed.  And  it  is  ordered,  adjudged,  and  decreed,  that  said 
report  be  ratified  and  confirmed,  and  that  the  said  guardian 
be  allowed  as  a  credit,  the  amount  so  invested  by  him.  It 
is  further  ordered,  that  said  report  be  recorded." 

"The  court  overruled  the  motion,  and  allowed  the  credits 
as  claimed ;  and  to  which  several  rulings  of  the  court  to 
strike  out  and  disallow  each  of  said  credits,  and  in  over- 
ruling said  motion,  and  allowing  said  two  credits,  the  said 
Catharine,  by  her  guardian,  excepted." 

In  response  to  a  certiorari,  there  was  sent  up  and  attached 
to  the  record  the  annual  settlements  of  the  said  guardian, 
from  1854,  the  year  in  which  he  was  appointed  guardian, 
up  to  and  including  the  annual  settlement  of  June  8th, 
1866.*  There  was  also  attached  to  the  record,  copies  of  the 
four  per  cent,  certificates.     The  first,  (No.  113,)  for  $3,300, 
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is  in  the  name  of  L.  Stoudemire,  individually.     The  other, 
(No.  979,)  for  $600,  is  in  the  name  of  Emanuel  Golson. 

The  said  Catharine,  by  her  guardian,  appealed,  and  as- 
signed as  error,  the  allowing  of  the  credit  as  above  set  forth* 

» 

John  Enochs,  Kichard  M.  Williamson,  and  William  F. 
WiTCHER,  for  appellant. 
Watts  &  Northington,  contra. 

A.  J.  WALKER,  C.  J.— Upon  the  final  settlement  of 
the  accounts  of  the  appellee,  as  guardian  of  the  appellant 
he  was  credited  with  $3,900.  This  credit  was  allowed  upon 
the  ground  that  so  much  money  was,  by  the  guardian,  during 
the  existence  of  the  government  of  the  Confederate  States, 
invested  in  four  per  cent,  certificates  of  that  government. 

Several  objections  are  made  to  the  legality  of  this  credit. 
The  first  objection  which  we  will  notice  is,  that^he  invest- 
ment was  not  reported  to  the  probate  court  within  sixty 
days  after  the  investment.  The  act  of  9th  November,  1861, 
(Pamphlet  Acts,  p.  53,)  requires  that  such  investment  should 
be  reported  within  sixty  days,  "unless  good  cause  [should] 
be  shown  to  the  proper  court  for  not  making  the  report 
within  that  time,  or  they  [should  I  not  be  so  credited.'* 
The  investment  here  was  made  on  the  third  of  March,  1864, 
and  was  not  reported  until  the  8th  May,  1866.  At  that 
time,  and  upon  the  reception  of  the  report,  it  was  ordered, 
that  it  be  received  and  filed  and  recorded,  and  ratified  and 
confirmed,  and  that  the  guardian  be  allowed  a  credit  for 
the  investment.  On  the  8th  June,  1866,  an  annual  settle- 
ment was  made  by  the  guardian,  and  on  that  settlement  a 
credit  for  the  investment  was  allowed.  If  it  be  doubtful 
whether  the  action  of  the  court  directly  upon  the  report 
involved  a  valid  decision,  that  there  was  good  cause  for  not 
making  the  report  within  sixty  days,  it  is  certain  that  on 
the  8th  June,  1866,  the  court,  in  deciding  that  the  credit 
should  be  allowed,  adjudged  th'at  there  was  a  good  cause 
for  the  omission  to  report  within  the  precribed  time.  The 
annual  settlement  is  to  be  regarded  as  prima  facie  correct. 
There  is  no  evidence  assailing  its  correctness  as  to  there 
having  been  such  good  cause. 
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It  is  contended  that  the  force  of  the  act  of  9th  Novem- 
ber, 1861,  expired  with  the  de  /ado  government  of  the 
Confederate  States,  and  that  no  investment  under  that  act 
can  be  sustained,  unless  it  was  consummated  before  that 
time.  From  this  proposition  we  do  not  dissent,  but  we 
think  it  does  not  aflfect  the  case.  If  there-  was  a  good  cause 
for  not  reporting  within  sixty  days,  such  cause  had  its  ex- 
istence within  sixty  days  from  the  3d  March,  1864,  and  of 
course  during  the  existence  of  the  Confederate  government. 
The  guardian  having  made  the  investment,  and  having  a 
good  cause  for  not  reporting  within  sixty  days  during  the 
existence  of  that  government,  his  right  to  a  credit  was 
complete.  This  right,  thus  consummated  and  vested  under 
the  de  facio  government,  was  not  taken  away  by  the  restora- 
tion of  the  authority  of  the  United  Stixtes.  The  question 
of  the  existence  of  this  right  is  necessarily  referred  to  the 
tribunal  in  which  it  is  set  up,  and  independent  of  any 
statutory  jurisdiction  upon  the  subject,  the  probate  court 
in  which  the  credit  is  claimed  must  have  authority  to  pass 
upon  the  questions  involved  in  the  legality  of  such  credit. 
The  reference  in  the  act  "  to  the  proper  court"  of  the  ques- 
tion of  the  sufficiency  of  the  cause  is  entirely  immaterial. 
The  proper  court,  aside  from  the  act  as  well  as  under  the  act, 
is  the  court  in  which  the  right  should  be  set  up.  For  these 
reasons,  we  conclude  that  the  allowance  of  the  credit  was 
an  adjudication  in  favor  of  a  right  consummated  and  vested 
during  the  existence  of  the  Confederate  government,  and 
not  the  completion  of  a  right  in  progress  when  that  gov- 
ment  ceased. 

It  is  insisted  for  the  appellant  that  an  investment  in  four 
per  cent,  certificates  was  not  an  investment  in  bonds. 
Those  certificates  were  evidence  afforded  by  the  govern- 
ment of  the  investment  in  bonds,  and  an  obligation  of  the 
government  to  deliver  the  bonds.  The  point  is  decided 
adversely  to  the  appellant  in  Dockery  v.  McDowell,  -iO  Ala. 
Eep.  476. 

The  adjudication  in  the  annual  settlement  of  June  8th, 
1866,  is  prima  facie  evidence  of  the  correctness  of  the 
credit.  We  have  been  invited  by  the  appellant's  counsel  to 
look  behind  the  record  of  the  final  settlement  at  antecedent 
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proceedings  in  the  admiuistration,  not  set  forth  in  the  bill 
of  exceptions,  to  find  evidence  of  the  error  in  allowing  the 
credit  on  the  authority  of  the  annual  settlement  of  18H6. 
Conceding  that  the  previous  proceedings  of  the  probate 
court  in  the  administration,  (as  to  which  we  make  no  decis- 
ion,) are  evidence,  we  do  not  find  enough  in  them  to  over- 
turn the  prima  fade  evidence  of  the  correctness  of  the 
credit  afforded  by  the  annual  settlement  of  1866. 

Byrd,  J. — Not  concurring  in  the  result  attained  by  the 
court ;  but  is  of  opinion  that  we  should  look  to  the  entire 
record,  and  in  so  doing,  he  is  satisfied  that  the  appellee  is 
not  entitled  to  a  credit  for  his  investments  in  Confederate 
four  per  cent,  certificates. 

Affirmed. 


HIGHTOWER  vs.  FITZPATRICK'S  HEIRS. 

[action  of  unlawful  detainee.] 

1.  Unlawful  detainer  ;  relation  of  landlord  and  tenant  not  indispensable  to 
the  maintainace  of  the  action. — The  relation  of  landlord  and  tenant, 
between  the  parties  to  an  action  of  unlawful  detainer,  is  not  indispen- 
sable to  the  maintainance  of  the  action. 

2.  Same  ;  brought  by  heirs. — When  the  heirs  bring  an  action  of  unlawful 
detainer,  it  is  unnecessary  to  aver  in  the  complaint,  that  they  are  the 
only  heirs  ;  this  is  matter  of  defense. 

3.  Same;  actual  possession  by  plaintiff,  not  necessary. — To  maintain  said 
action,  it  is  sufficient,  if  the  plain tiflf  has  the  right  to  the  possession  ;  it 
is  unnecessary  to  aver  actual  pos.session. 

4.  Same;  complaint  in. — It  is  unnecessary  in  a  complaint  in  said  action, 
to  aver  actual  possession  within  the  last  three  years  ;  this  is  matter  of 
defense. 

5.  Statutory  right  and  common  law  remedy.— Waere  a  purely  statutory  right 
is  asserted,  and  there  is  no  statutory,  provisions  giving  any  specific 
remedy,  the  courts  will  adopt  analogous  common-law  remedies  to 
forward  the  ends  of  justice. 

6.  Objection  to  complaint ;  when  defendant  will  he  deemed  to  have  tcaived. — 
Where  a  defeudant,  in  the  court  below,  takes  issue  on   the  complaint, 
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and  goes  to  trial  without  raising  any  objection  as  to  the  complaint  not 
containing  a  substantial  cause  of  action,  he  will  be  deemed,  on  appeal,  to 
have  waived  this  objection.  (Byrd,  J.,  held,  that  the  question  of  the 
insufficiency  of  the  complaint  not  having  been  raised,  or  insisted  on 
in  the  brief  of  counsel,  the  court  is  not  bound  to  consider  it,  even  if 
the  complaint  was  totally  devoid  of  substance.) 

Appeal  from  the  Circuit  Court  of  Pike. 
Tried  before  Hon.  H.  D.  Clayton. 

This  was  an  action  of  unlawful  detainer,  brought  by  the 
appellees  against  the  appellant  ;  and  was  commenced  in  a 
justice's  court,  on  the  23d  February,  1867.  The  complaint 
filed  in  the  justice's  court,  is  as  follows  : 
State  of  Alabama,  )  To  John  J.  Owens,  justice  of  the 
Pike  county,  j  peace  in  and  for  said  county. 

William  Fitzpatrick,  Celia  J.  Reid,  Sarah  Mitchell  and 
C.  S.  Fitzpatrick,  heirs  at  law  of  Phillip  Fitzpatrick,  late 
of  Montgomery  county,  deceased,  complain  ^o  you  that 
John  T.  Hightower  is  iu  possession  of  these  lands,  to-wit  : 
(here  describing  them,)  lying  and  being  situate  in  said 
county,  the  possession  whereof  the  said  Hightower  un- 
lawfully detains  and  refuses  to  deliver  the  same  to  them, 
or  their  agent ;  the  possession  thereof  having  been  demand- 
ed of  the  said  Hightower  by  their  agent,  G.  W.  Eamage* 
Complainants  therefore  pray  that  the  proper  process  issue 
to  give  them  the  possession  of  said  lands,  thus  unlawfully 
withheld  from  them  by  the  said  Hightower."  The  justice 
gave  judgment  for  the  defendant,  and  the  plaintiffs  ap- 
pealed to  the  circuit  court,  and  amended  their  complaint 
by  adding  the  following  :  "  Complainants  aver  that  they 
were  in  possession  of  the  land  ;  that  the  defendant  entered 
peaceably  under  an  agreement  to  purchase,  and  now  un- 
lawfully detains,  after  demand  made."  The  judgment 
entry  recites  as  follows  :  "  On  this,  the  13th  day  of  March, 
1868,  came  the  parties  by  attorney,  and  the  defendant  de- 
murred to  the  plaintiff's  complaint,  as  follows  :  1st.  There 
is  no  averment  of  tenancy.  2d.  There  is  no  averment  that 
the  plaintiffs  are  the  only  heirs  of  Phillip  Fitzpatrick,  de- 
ceased. 3d.  There  is  no  averment  of  actual  possession 
within  the  last  three  years  ;  all  of  which  demurrers  were 
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overruled  by  the  court  and  the  defendant  excepted.  There- 
upon came  a  jury,  <fec.,  who,  upon  the  issue  joined  upon  the 
plea  of  not  guilty,  upon  their  oaths  say  they  find  the  issue 
for  the  plaintiff.  It  is  thereupon  considered  by  the  court, 
that  the  plaintiff  recover  of  the  defendant  the  possession 
of  the  following  lands,  to-wit :  (particularly  describing 
them,)  and  also  the  costs  in  this  behalf  incurred,  for 
which  let  execution  issue.  And  it  is  further  considered  by 
the  court,  that  a  writ  of  restitution  issue  to  put  the  plaintiff 
in  possession."  The  defendant  appealed,  and  assigned  as 
error  :  1.  "  The  refusal  of  the  court  to  sustain  the  demur- 
rers raised  to  the  plaintiff's  complaint.  2d.  The  judgment 
entry  of  the  court.  3d.  The  various  and  manifest  errors 
apparent  upon  the  face  of  the  record  and  judgment  of  the 
court." 

Gardner,  Worthy  &  Gardner,  for  appellant. 
Martin  &  Sayre,  contra. 

BYRD,  J. — I.  We  will  dispose  of  the  causes  of  demur- 
rer assigned  in  the  order  argued  by  counsel.  The  first  is, 
"  there  is  no  averment  of  tenancy."  In  the  case  of  Spear 
&  Thomasson  v.  Lomax,  at  the  present  term,  it  is  said  the 
relation  of  landlord  and  tenant  between  the  parties  is  not 
indispensable  to  the  maintainance  of  this  action. 

The  complaint,  as  amended,  avers  a  holding  or  possession 
of  the  premises  by  the  defendant ;  but,  perhaps,  not  such 
an  one  as  is  sufficient,  if  a  proper  objection  had  been  made 
before  verdict  and  judgment.  Tlie  assignment  in  this  case 
is  too  narrow  and  limited  to  avail  the  defendant.  Tenancy 
in  the  sense  of  holding  under  a  landlord,  which  is  the  one 
we  must  give  the  term  as  used  in  the  demurrer,  is  not  indis- 
pensable to  the  maintainance  of  the  action  ;  and  as  the 
point  that  the  defendant  went  into  possession  under  "  an 
agreement  to  purchase"  is  not  distinctly  raised  by  the  de- 
murrer, the  court,  under  the  influence  of  section  26<j6  of 
Code,  did  not  err  in  overruling  this  assignment. — Henley  v. 
Bush,  33  Ala.  640. 

II.  It  was  unnecessary  for  the  plaintiffs  to  aver  they  were 
the  only  heirs  of  Phillip  Fitzpatrick.    If  they  were  not,  and 


600  ALABAMA. 


Hightower  v.  Fitzpatrick's  Heirs. 


it  were  proper  that  all  his  heirs  should  have  joined  in  the 
action,  it  would  have  been  a  matter  of  defense  l^y  an  appro- 
priate plea. 

III.  Another  objection  is,  "  there  is  no  averment  of  ac- 
tual possession."  Whether  this  refers  to  the  possession  of 
the  plaintiffs  or  defendant,  it  is  not  well  taken.  If  the 
plaintiffs  have  the  right  to  the  possession,  and  can  so  show, 
without  relying  on  the  merits  of  their  title,  (Code,  §  3H07,) 
this  will  be  sufficient  for  the  maintainance  of  the  action  so 
far  as  this  question  is  involved. 

IV.  The  last  assignment  is,  "  there  is  no  averment  of 
actual  possession  within  the  last  three  years."  This  is 
matter  of  defense  by  plea,  and  the  complaint  need  not  con- 
tain any  averment  of  possession  within  tha^  time. 

V.  The  argument  of  counsel  for  appellant  fails  to  point 
out  any  valid  objection  to  the  judgment  of  the  court,  and 
we  have  not  been  able  to  detect  any.  Remedial  statutes 
must  be  liberally  construed,  and  if  we  were  to  hold  that 
because  the  statute  did  not  authorize  a  judgment  of  resti- 
tution of  the  lands,  where  the  defendant  had  gained  the 
case  in  the  justice's  court,  and  the  plaintiff  appealed  and 
gained  it  in  the  appellate  court,  it  would  be  sticking  in  the 
bark  of  the  statute  in  aid  of  a  wrong-doer,  leaving  the  in- 
jured party  without  remedy  in  the  particular  case.  The 
verdict  would  only  settle  the  question  of  costs  and  perhaps 
the  right  to  the  possession,  without  giving  the  plaintiff  the 
fruit  of  the  litigation.  Without  any  statutory  provision 
giving  any  specific  remedy  where  a  purely  statutory  right 
or  remedy  is  asserted,  the  courts  would  adopt  analogous 
common-law  remedies  to  forward  the  ends  of  justice.  And 
this  has  been  too  long  the  practice  of  the  courts  to  be  now 
brought  in  question,  or  to  need  the  aid  of  a  reference  to 
authority  to  sustain  it. 

VI.  We  do  not  think  that,  under  the  last  assignment  of 
error,  that  the  appellant  is  entitled  to  a  reversal  of  the  cause 
upon  the  ground  that  the  complaint  does  not  contain  a  sub- 
stantial cause  of  action.  We  are  of  opinion  that  there  is 
sufficient  substance  in  the  complaint  to  sustain  the  judg- 
ment after  verdict  on  issue  joined.  And  this  point,  if  it 
had  been  available  on  demurrer,  must  be  considered   as 
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waived  by  the  defendant  taking  issue  on  the  complaint  and 
going  to  trial  without  objection  to  the  complaint  on  this 
point  in  the  mode  authorized  by  law. — Kevised  Code,  §§ 
2656,  2811 ;  Eaton  v.  Harris,  at  January  term,  1868, 42  Ala. 
Such  is  the  opinion  of  a  majority  of  the  court.  My  opinion 
is  that  the  question  not  having  been  raised,  or  insisted  on, 
in  the  brief  of  counsel,  we  are  not  bound  to  consider  it, 
much  less  to  reverse  the  case  thereon,  even  if  the  complaint 
was  totally  devoid  of  substance.  This  court  should  not 
allow  a  party,  after  verdicb  and  judgment,  to  avail  himself 
of  a  ground  of  demurrer  in  this  court  which  he  did  not 
raise  in  his  demurrer. 

Judgment  affirmed.  • 


WEAYEE  vs.  LAPSLEY. 

[action  on  a  conteact  for  sale  op  slaves.] 

1.  When  a  note,  rvitk  condition,  may  be  declared  on  as  an  aiaolute  promise  to 
pay  money. — It  is  a  sufficient  description  of  a  note  sued  on,  to  omit  to 
set  forth  the  manner  of  payment  prescribed  in  the  note,  unless  the 
omission  can  be  taken  advantage  of  as  a  variance  ;  and  when  the  stipu- 
hition,  as  to  the  manner  of  payment  is  for  the  benefit  of  the  defendant, 
it  is  the  settled  law  of  this  State,  that  if,  in  such  case,  the  maker  neg- 
lects to  avail  himself  of  the  privilege  inserted  tor  his  benefit,  according 
to  its  terms,  the  note  becomes  an  absolute  promise  to  pay  money. 

2.  When  evidence  of  the  value  of  bank-bills  is  irrelevant  and  immaterial. — 
Where  the  defendant  was,  according  to  his  contract,  authorized  to  dis- 
charge a  note  in  bills  of  a  certain  bank,  within  a  fixed  period,  and  he 
fails  to  show  on  the  trial,  a  compliance  or  ofi'er  to  comply  with  its  terms, 
testimony  tending  to  show  the  value  of  such  bank-bills  is  irrelevant 
and  immaterial. 

3.  What  may  be  given  in  evidence  as  part  of  the  res  gestce. — The  plaintiff, 
when  testifying  as  a^  witness  in  his  own  behalf,  was  asked  to  state  the 
circumstances  under  which  the  note  sued  on  was  given.  In  answer  to 
this  question,  he  commenced  by  stating  that,  some  daps  before  the  con- 
tract between  himself  and  the  defendant  was  made,  the  defendant  told 
him  that  Eliza  and  Caroline,  the  subjects  of  the  contract,  were  "family 
servants."    This  evidence  was  held  admissible  as  showing  the  com- 
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mencement  of  the  negotiation  between  the  parties  which  resulted  in  the 
making  of  the  contract  sued  on.  So,  "the  statement  of  the  same  wit- 
ness objected  to,  '  that  the  wife  of  the  defendant  had  had  said  negro 
girls  in  her  possession,'  was  also  relevant  as  showing  a  motive  on  the 
part  of  the  defendant  for  purchasing  them,  and  desiring  to  take  the 
title  in  his  wife's  name  ;"  at  the  most,  it  would  be  damnum  absque 
injuria. 

4.  Adviisaibility  of  a  proviissory  note  not  sued  on,  as  evidence  explanatory  of 
the  transact  ion  from  tchich  the  cause  of  action  originated. — A  note  payable 
"in  Confederate  treasury-notes,"  though  not  in  suit,  may,  when  shown 
to  be  connected  with  another  note  sued  on,  being  in  part  consideration 
of  the  purchase  for  which  the  latter  was  given,  be  read  in  evidence  as  a 
part  of  the  transaction. 

5.  When  a  contract  of  sale  is  not  conditional. — Where  L.  delivers  the  pos- 
session of  certain  slaves  to  W.,  at  a  fixed  price,  agreed  to  be  paid  for 
them,  with  the  stipulation  that  the  purchase-money  should  be  paid  at  a 
future  day,  and  that  on  its  payment,  the  vendor  should  make  "  proper 
titles''  to  the  wife  of  the  vendee,  this  was  held  not  to  be  a  conditional 
sale,  but  a  transfer  of  the  property  with  a  security  intended  to  operate  as 
a  chattle  mortgage. 

6.  Manumission  of  slaves  under  the  proclamation  of  President  Lincoln,  of 
September  22d,  1862;  effect  of . — "The  proclamation  of  President  Lin- 
coln, issued  by  him,  as  'President  of  the  United  States  and  Commander- 
in-Chief  of  the  Army  and  Navy  thereof,'  declaring  the  universal  manu- 
mission of  all  persons  held  as  slaves  within  the  seceded  States, — held, 
to  have  been  a  war  measure,  and  of  no  operative  eflfect  until  carried  into 
execution  by  force  of  arms." 

Appeal  from  the  Circuit  Court  of  Dallas. 
Tried  before  the  Hon.  John  Mooke. 

This  was  an  action  instituted  on  the  13th  day  of  March, 
1866,  by  the  appellee  against  the  appellant,  in  the  circuit 
court  of  Dallas,  founded  on  an  instrument  in  writing,  as 
follows,  viz  : 

"  Selma,  Ala.,  Feb.  1st,  1865. 

$2,030  00.  Thirty  days  after  date  I  promise  to  pay  J. 
W.  Lapsley,  or  his  order,  two  thousand  and  thirty  dollars 
for  value  received.  It  is  understood  and  agreed  that  this 
debt  may  be  paid  in  notes  of  any  of  the  chartered  banks 
of  the  State  of  Alabama,  or  of  the  bank  of  Selma,  if  paid 
at  maturity,  or  within  thirty  days  thereof." 

The  complaint  was  "  in  compliance,  substantially,  with 
the  form  prescribed  by  the  Code  for  an  action  by  the  payee 
against  the  maker  of  a  note." 
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The  pleas  of  defendant,  in  short  by  consent,  were  :  "1. 
Non-assumpsit.  2.  Want  of  consideration.  3.  Failure  of 
consideration,  with  leave  to  give  in  evidence  any  matter 
which  could  be  specially  pleaded  or  replied." 

Said  writing  being  offered  to  be  read  in  evidence  by  the 
plaintiff  in  support  of  his  action,  was  objected  to  by  de- 
fendant :  "  1st.  Because  it  varied  from  the  contract  de- 
scribed in  the  complaint.  2d.  Because  the  contract  stated 
in  the  complaint  is  a  promissory  note  without  conditions, 
and  the  contract  offered  in  evidence  has  conditions  and 
stipulations  not  mentioned  in  the  complaint,"  which  objec- 
tion was  overruled,  and  defendant  excepted.  The  contract 
was  then  read,  and  "  here"  the  plaintiff  "  rested"  his  case. 

The  defendant  then  introduced  one  Street  as  a  witness, 
and  "  asked  said  witness  to  state  whether  or  not  he  was 
acquainted  with  the  value  of  the  notes  of  the  chartered 
banks  of  the  State  of  Alabama,  in  Selma,  on  the  first  day 
of  Febiuary,  1865."  "  The  plaintiff  objected  to  the  ques- 
tion because  it  was  irrelevaat,"  and  "  the  court  sustained 
the  objection,"  and  defendant  excepted. 

"  The  defendant  then  offered  to  prove  by  said  witness  the 
value  of  the  notes  of  the  bank  of  Selma  on  the  first  of 
March,  1867,"  and  to  this  evidence  the  plaintiff  objected, 
which  objection  the  court  sustained,  and  defendant  excepted. 
"  The  defendant  then  asked  the  witness  to  state,  if  he  knew 
the  value  of  the  notes  of  the  bank  of  Selma  on  the  1st  day 
of  February,  1865,  and  the  plaintiff  objected  to  this  ques- 
tion as  irrelevant,  which  objection  the  court  "  likewise  sus- 
tained," and  defendant  excepted.  * 

"  The  defendant  thereupon  introduced  as  a  witness  the 
plaintiff,  who  testified  that  the  consideration  of  the  contract 
sued  on  was  two  slaves  (girls,)  *  *  *  *  and  that  the  note 
sued  on  was  without  any  other  consideration,"  and  "in 
answer  to  question  of  defendant's  counsel,  witness  stated 
that  defendant  had  never,  at  any  time,  offered  to  pay  said 
note  in  any  way." 

"  The  plaintiff's  attorney  then  asked  the  plaintiff  to  state 
the  circumstances  under  which  the  note  sued  on  was  given," 
in  answer  to  which,  "  plaintiff  testified,  that  some  days  be- 
fore the  contract  sued  on  was  made,  the  defendant  told 


604  ALABAMA. 


Weaver  v.  Lapsley. 


witness  that  said  girls,  (slaTes,)  Eliza  and  Caroline,  were 
*  family  servants.'  "  To  this  statement,  as  evidence,  defend- 
ant objected  and  moved  to  exclude  the  same  from  the  jury, 
which  objection  and  motion  being  overruled  by  the  court, 
he  excepted. 

"  The  plaintiff  then  testified  that  before  the  contract  sued 
on  was  made,  the  defendant  told  the  plaintiff  the  said  slaves 
Eliza  and  Caroline  were  'family  servants,'  and  that  he  want- 
ed to  buy  them,  but  that  he  did  not  have  the  money  to  pay 
for  them ;  and  that  at  the  time,  the  plaintiff  told  the  de- 
fendant, that  if  he,  the  defendant,  should  bid  off  the  said 
girls  at  the  sale,  that  the  plaintiff  would  take  his  note  loith 
the  same  stipulations  as  shown  by  the  notes  and  other  papers 
executed  between  the  parties  to  this  suit,  at  the  time  the 
note  was  made,"  and  that  the  defendant  assented,  and  au- 
thorized the  plaintiff  to  bid  off  the  girls  for  him  with  that 
understanding."  The  plaintiff  then  further  testified,  "that 
the  wife  of  the  defendant  had  had  said  negro  girls  in  her 
possession."  To  this  last  statement  the  defendant  objected 
as  illegal  and  irrelevant,  and  moved  the  court  to  exclude  the 
same,  but  the  court  overruled  his  objection  and  motion,  and 
allowed  it  to  go  to  the  jury,  and  defendant  excepted. 

"  The  plaintiff  then  testified,  on  cross-examination,  that 
he  sold  said  negroes  to  the  highest  bidder  at  public  out- 
cry, in  Selma,  on  the  1st  day  of  Februarv,  1865,  under  a 
deed  from  Robert  Johnson  and  wife,"  and,  "  that  at  said 
sale  he  announced  publicly,  '  that  the  sale  was  for  coin.' " 
"  To  this  last  statement,  to- wit :  *  that  the  sale  was  for  coin,' 
the  defendant  objected  and  moved  the  court  to  exclude  the 
same  as  illegal  and  irrelevant  evidence,  but  the  court  over- 
ruled the  objection  and  motion,  and  defendant  excepted." 

"  The  plaintiff  further  testified,  in  answer  to  questions  of 
his  attorney,  that  said  negro  girls  were  bid  off  by  the  plain- 
tiff for  the  defendant,  under  and  in  accordance  with  the 
previous  arrangement  made  with  the  defendant  as  hereto- 
fore stated ;"  and  that  "the  note  sued  on  was  made,  and 
also  another  note  made  by  the  defendant,  and  also  another 
writing  signed  by  the  plaintiff  and  delivered  to  the  de- 
fendant ;  that  the  price  said  negroes  were  bid  off  at  was 


JUNE  TEEM,  1868.  605 

Weaver  v.  Lapsley. 

$2,172  00  ;  that  the  said  slaves  on  the  day  they  were  bid 
off,  went  into  possession  of  the  defendant." 

Thereupon  the  writing  referred  to  above,  other  than  the 
notes,  after  proving  its  execution  on  the  1st  day  cf  Feb- 
ruary, 1865,  was  read  in  evidence  to  the  jury,  by  the  de- 
fendant, and  among  other  things  therein  contained,  reads 
as  follows :  "  This  is  to  show  and  certify  that  Leroy  G. 
Weaver  has  this  day  purchased  the  two  negro  girls  Eliza 
and  Caroline,  sold  by  me  at  public  auction,  under  and  by 
virtue  of  a  mortgage  executed  to  me  by  Robert  Johnson 
and  his  wife  Caroline  Johnson.  To  indemnify  me  as  their 
security  on  a  note  of  fifteen  hundred  dollars,  &c.,"  *  *  *  * 
*  *  the  said  Weaver  has  executed  to  me  his  note  of  this 
date  for  two  thousand  and  thirty  dollars,  for  the  sum  for 
which  said  negroes  were  purchased  by  him  at  said  sale. 
Now,  be  it  hereby  known  that,  in  accordance  with  the  agree- 
ment now  hereby  made  with  said  L.  G.  Weaver,  proper 
titles  for  said  negro  girls  under  said  mortgage  and  sale  will 
be  made;  and  I  bind  myself  to  make  the  same  to  Mrs. 
Margaret  Le  Grand  Weaver,  wife  of  said  Leroy  G.  Weaver, 
on  the  payment  of  said  note,  until  which  payment,  the  title 
to  remain  in  me.  Given  under  my  hand  and  seal,  this  first 
day  of  February,  1865.  The  said  note  is  dated  this  day, 
and  payable  thirty  days  after  date,  with  conditions  that  the 
same  may  be  paid  in  notes  of  any  of  the  chartered  banks 
of  the  State  of  Alabama,  or  of  the  bank  of  Selma,  if  paid 
at  maturity,  or  within  thirty  days  thereafter. 

(Signed,)  J.  W.  Lapsley,     [seal.]" 

"  The  defendant  then  proved  by  witness,  facts  tending  to 
show  that  in  the  year  1864,  the  said  slaves  were  worth  in 
Confederate  States  treasury-notes,  about  $5,000,  and  that 
$5,0o0  of  Confederate  States  treasury-notes  were  worth, 
in  gold,  about  $250 ;  that  after  that  time,  slaves  declined 
in  value,  and  in  February,  1865,  it  was  difficult  to  sell  slaves 
at  any  price  ;  that  there  were  no  sales  of  slaves,  so  far  as 
witness  heard,  in  1864  or  1865."  "  Here  the  defendant 
closed  his  evidence." 

"  The  plaintiff  then  proved  the  signature  of  Leroy  G. 
Weaver  to  the  following  writing,  and  offered  the  same  in 
evidence :" 
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"  Thirty  days  after  date  I  promise  to  pay  J.  W.  Lapsley 
one  hundred  and  forty- two  dollars  for  value  received,  pay- 
able in  treasury-notes  of  the  Confederate  States,  new  issue. 

Selma,  Feb'y  1,  1865. 

(Signed,)  L.  G.  Weaver." 

"  The  defendant  objected  to  the  reading  of  said  writing 
last  copied  as  evidence,  as  illegal  and  irrelevant,  but  the 
court  overruled  his  objection,  and  allowed  said  writing  to 
be  read  ;  to  which  ruling  defendant  excepted."  "  The 
plaintiff,  thereupon,  was  again  introduced  as  a  witness  for 
himself,  and  testified  that  the  three  writings  which  are 
copied  above,  were  all  executed  at  the  same  time,  and 
together  constituted  the  entire  contract  between  himself 
and  the  defendant  in  reference  to  the  sale  of  said  negroes  ; 
that  the  note  for  $142,  above  copied,  was  given  as  a  part 
of  the  price  of  the  slaves,  and  it  was  made  payable  in 
Confederate  treasury-notes  because  that  was  the  amount 
of  the  expenses  of  said  sale,  and  the  expenses  of  the  sale 
could  be  paid  in  Confederate  money  ;  that  defendant  never 
offered  to  pay  either  of  said  notes,  and  that  the  plaintiff 
never  made  title  to  Mrs.  Le  Grand  Weaver." 

The  foreging  was  all  the  material  evidence  in  the  cause. 
Thereupon,  "  the  court  charged  the  jury,  at  the  request  of 
the  plaintiff,  that,  if  they  believed  the  evidence,  and  that 
there  was  no  agreement  to  the  effect  that  the  note  sued  on 
should  be  paid  in  Confederate  money,  then  they  must  find 
for  the  plaintiff,  and  assess  his  damages  at  two  thousand 
and  thirty  dollars  and  interest  on  that  sum  from  the  time 
the  note  was  payable,"  to  which  charge  defendant  excepted. 

"The  defendant  then  asked  the  court,  in  writing,  to 
charge  the  jury,  that,  if  they  believe  the  evidence,  the  plain- 
tiff is  not  entitled  to  recover  the  full  amount  of  the  note 
and  interest."  But  the  court  refused  to  give  the  charge 
asked  by  the  defendant,  and  defendant  excepted  to  such 
refusal  of  the  court  to  give  said  charge. 

"The  defendant  then  asked  the  court,  in  writing,  to 
charge  the  jury  that,  if  they  believe  the  evidence,  the  plain- 
tiff is  not  entitled  to  recover,"  which  charge  the  court 
likewise  refused  to  give,  and  defendant  excepted.  Where- 
upon "  the  defendant,  in  writing,  asked  the  court  to  charge 
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the  jury  that  the  papers  read  in  evidence,  if  executed  at 
the  time  and  between  the  same  parties,  then  the  plaintiff 
can  not  recover,"  which  charge  the  court  also  refused  to 
give,  and  the  defendant  excepted. 

The  sustaining  of  the  several  objections  of  the  plain- 
tiff to  the  testimony  of  the  witness  Street,  and  to  the 
questions  put  to  him  ;  the  overruling  the  .objections  of 
defendant  below  to  the  introduction  of  the  contract  which 
was  read  in  evidence ;  the  overruling  the  several  objec- 
tions of  the  defendant  below  to  the  statement  of  the 
witness  Lapsley ;  the  overruling  of  the  objection  of  de- 
fendant below  to  introducing  the  note  for  Confederate 
money ;  the  giving  of  the  charge  asked  by  the  plaintiff 
below,  and  the  refusal  to  give  the  charges  asked  to  be  given 
by  the  defendant  below,  as  shown  in  the  bill  of  exceptions, 
are  assigned  as  errors. 

This  cause  was,  at  the  term  of  the  supreme]  court  in 
April,  1868,  submitted  on  briefs  of  counsel  and  affirmed. 
On  the  30th  day  of  May,  of  that  year,  the  affirmance  was 
set  aside,  a  re-hearing  granted  and  argument  requested. 
In  July  following,  the  judgment  below  was  again  affirmed, 
as  appears  by  the  record. 

Pettus  &  Dawson,  and  Thos.  B.  Wetmore,  for  appellant. 
Morgan  &  Lapsley,  contra. 

Counsel  for  appellant  contended : 

1.  That  there  was  a  fatal  variance  between  the  contract 
declared  on  and  that  proven,  citing  1  Chitty's  PI.  305,  7  &  8  ; 
and  that  though  a  description  of  a  contract,  according  to 
its  legal  effect,  is  generally  sufficient,  it  must  be  according 
to  its  legal  effect  when  made  ;  that  if  a  promise  be  made  to 
do  one  of  two  things  at  the  election  of  the  promissor,  the 
declaration  must  correctly  describe  the  promise  in  the  alter- 
native, although  the  party  made  his  election  before  suit- 
and  that,  in  the  cases  apparently  to  the  contrary,  the  ques 
tion  of  variance  was  not  raised. 

2.  That  the  sale,  as  shown  by  the  evidence,  was  conditional 
and  not  a  contract  in  the  nature  of  a  mortgage  ;  that  there 
can  be  no  mortgage  unless  the  title  to  the  chattel  is  in  the 
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mortgagor,  and  that,  under  the  contract  in  question,  Laps- 
ley  retained  the  legal  title  to  the  slaves ;  that  the  facts 
shown  in  this  case  are  not  similar  to  a  sale  of  land  on 
credit,  with  bond  for  title ;  that  the  rule  is  entirely  different 
in  regard  to  realty ;  as,  in  that  case,  no  title  can  pass  except 
by  written  words  of  grant ;  whereas,  ]?e  who  sells  and  de- 
livers a  chattel  can  not  retain  title  unless  he  contract  to  do 
so ;  and  that  he  can  not  retain  the  title,  even  then,  hy  con- 
tract, if  he  has  received  the  price. 

In  support  of  which  several  positions  taken  by  appel- 
lant's counsel,  they  referred  to  the  cases  of  Gaither  v. 
Teague,  7  Iredell,  460  ;  Leheigh  Coal  Co.  v.  Field,  8  Serg't 
&  Watts,  232  ;  EUison  v.  Jones,  4  Iredell,  48 ;  McJBride  v. 
Whitehead,  Geo.  Decis.,  part  1, 165 ;  Seaivell  v.  Henry,  9  Ala. 
34  ;  Bryant  v.  Coshy,  36  Maine,  562  ;  and  20  Barber,  364. 
Further,  that  "  the  promise  to  pay,  and  the  covenant  to 
make  titles,  are  dependent  covenants.  Weaver  could  not 
demand  titles,  without  showing  a  performance  on  his  part, 
or  a  tender  and  refusal.  Lapsley,  on  the  other  hand,  could 
not  recover  without  making  his  part  of  the  agreement  pre- 
cedent, by  showing  that  he  was  able  and  offered  to  make 
titles,"  as  in  Wadlington  v.  Hill,  10  8m.  &  M.  560,  and  cases 
there  cited.  See  also,  1  Peters,  465  ;  Robertson  v.  Daven- 
port, 27  Ala.  574  ;  1  Salk.  171 ;  4  Term  K.,  m.  p.  761 ;  15 
Johns.  500 ;  11  Wendell,  48  ;  5  Pick.  395  ;  3  Hill  S.  C.  268  ; 
Doug.  664  and  665  ;  7  Term  R.  125,  and  1  East,  203. 

3.  That  the  contract  being  conditional,  and  Lapsley  be-^ 
ing  unable  to  comply  with  his  part  of  the  undertaking,  there 
is,  therefore,  an  entire  failure  of  consideration  ;  at  any  rate, 
appellant  is  entitled  to  the  value  of  the  slaves  if  he  pays 
for  them,  notwithstanding  their  manumission. — See  United 
States  Digest,  Vol.  1,  457,  and  2  Bay,  108. 

4.  That  the  evidence  in  this  case  tended  to  show  fraud 
on  the  part  of  the  plaintiff  below,  and  that  the  general 
charge  of  the  court  was  erroneous  because  it,  in  effect,  ex- 
cluded any  fraud  from  the  consideration  of  the  jury. 

6.  It  was  submitted  that  there  could  be  no  legal  sale  of 
slaves  in  Alabama,  at  that  time,  in  virtue  of  the  act  of  con- 
gress, approved  July  17th,  1862,  and  the  proclamation  of 
President  Lincoln  of  September  22d,  1862. 
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MoEGAN  &  Lapsley,  contra. — 1.  "  This  contract  is  not  a 
conditional  sale  as  contended  by  appellant,  as  is  shown  by 
the  instruments  themselves,  and  by  all  the  evidence  set  out 
in  the  record.  '  The  precise  language  used  is  generally 
held  of  little  consequence,'  and  the  instrument  is  to  be  con- 
strued in  the  light  of  all  surrounding  circumstances." — See 
Hilliard  on  Mortgages,  85,  and  Gaither  v.  Teague,  7  Iredell, 
460.  "  Here  the  sale  and  delivery  to  Weaver  were  com- 
pleted, and  then,  by  the  same  instrument,  the  parties  agree 
that  Lapsley  should  retain  or  retake  the  title  and  hold  in 
trust  for  Mrs.  Weaver  till  the  purchase-money  was  paid,  &c. 
It  is  identical  with  a  bond  for  titles,  and  the  courts  univer- 
sally designate  them  as  equitable  mortgages. — See  Parker 
V.  Kelly,  10  Smed.  &  M.  184 ;  also  citing  the  case  of  Brew- 
ster V.  Baker,  16  Barb.  618  ;  but  note  same  case  reversed  as 
reported  in  20  Barb.  Kep. 

2.  "If  a  conditional  sale,  it  was  a  condition  which  the  ven- 
dee bound  himself  to  perform,  *  *  *  *  and  he  will  not  be 
allowed  to  assert  that  by  his  own  breach  of  the  contract  of 
sale,  be  has  deprived  the  other  party  of  his  rights,  <fec." 

3.  "  There  was  nothing  more  to  be  done  by  Lapsley  in 
order  to  fix  the  title  in  Mrs.  Weaver.  Weaver's  payment 
of  the  note,  without  any  thing  more,  would  have  settled 
that  matter  conclusively." 

4.  "It  was  not  necessary  for  Lapsley  to  tender  title  or  bill 
of  sale  before  bringing  suit,  even  if  necessary  to  fix  the 
title.  The  promise  to  pay  the  note  was  independent,  and  a 
condition  precedent. — Addison  on  Cont's,  p.  202,  and  cases 
there  cited  ;  also  Bright  v.  Rowland,  3  How.  Miss.  E.  415, 
and  Manning  v.  Broion,  10  Maine  (3  Tairf.)  49." 

5.  "  The  execution  of  the  promise  by  Lapsley  to  make 
title,  <fec.,  and  the  delivery  of  possession,  are  sufiicient  con- 
siderations for  the  note. — Manning  v.  Brown,  supra." 

JUDGE,  J. — The  plaintiff  below,  (appellee,)  declared 
against  the  defendant,  (appellant,)  as  upon  a  promissory 
note  for  the  sum  of  two  thousand  and  thirty  dollars,  dated 
February  1st,  1865,  and  payable  thirty  days  after  date. 
The  plaintiff  offered  in  evidence  to  sustain  his  action,  an 
instrument  of  writing  signed  by  the  defendant,  of  which 
the  following  is  a  copy  : 
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"  Selma,  Ala.,  1st  Feb.  1865. 

2,030  00.  Thirty  days  after  date  I  promise  to  pay  J.  W. 
Lapsley,  or  his  order,  two  thousand  and  thirty  dollars  for 
value  received.  It  is  understood  and  agreed  that  this  debt 
may  be  paid  in  notes  of  any  of  the  chartered  banks  of  the 
State  of  Alabama,  or  of  the  bank  of  Selma,  if  paid  at  ma- 
turity, or  within  thirty  days  thereof." 

The  defendant  objected  to  the  introduction  of  this  instru- 
ment in  evidence,  because  of  the  variance  between  it  and 
the  instrument  described  in  the  complaint ;  and  "  because 
the  contract  stated  in  the  complaint  is  a  promissory  note 
without  any  conditions,  and  the  contract  offered  in  evidence 
has  conditions  and  stipulations  not  mentioned  in  the  com- 
plaint." 

The  complaint  is  in  compliance,  substantially,  with  the 
form  prescribed  by  the  Code  for  an  action  by  the  payee 
against  the  maker  of  a  note,  and  must  be  held  to  be  suffi- 
cient description  of  the  note  offered  in  evidence,  unless  the 
omission  to  set  forth  the  manner  of  payment  prescribed  in 
the  note  can  be  taken  advantage  of  as  a  variance. 

The  stipulation  as  to  the  manner  of  payment,  was  clearly 
for  the  benefit  of  the  defendant ;  and  it  is  the  settled  law 
of  this  State,  that  if,  in  such  case,  the  maker  neglects  to 
avail  himself  of  the  privilege  inserted  for  his  benefit,  ac- 
cording to  its  terms,  the  note  becomes  an  absolute  promise 
to  pay  money  ;  and  that  a  complaint  which  so  describes  it, 
conforms  to  its  legal  effect,  and  is  sufficient — BIcRae  v. 
Baser,  9  Porter,  122 ;  Nesbit  v.  Pearsons  Admr's,  33  Ala. 
668,  and  cases  there  cited. 

The  evidence  offered  by  the  defendant  to  show  the  value 
of  the  notes  of  the  chartered  banks  of  the  State  of  Ala- 
bama, and  of  the  bank  of  Selma,  at  the  date  of  the  matu- 
rity of  the  note  sued  on,  was  properly  excluded  by  the  court 
on  the  ground  of  irrelevancy  ;  the  defendant  not  proposing 
to  connect  it  with  any  evidence,  showing,  or  tending  to 
show,  a  compliance,  or  an  offer  to  comply,  on  his  part,  with 
the  condition  of  the  note,  that  it  might  be  discharged  by 
the  payment  in  such  bank  notes.  It  is  true  such  proof 
might  have  had  a  remote  tendency  to  show  the  value  of  the 
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slaves  ;  but  this  value  had  been  fixed  by  the  express  con- 
tract between  the  parties,  and  does  not  appear  to  have  been 
a  material  question  in  the  cause  under  any  legitimate 
ground  of  defense  which  had  been  interposed. 

While  the  plaintiff  was  testifying  as  a  witness  in  his  own 
behalf,  he  was  asked  to  state  the  circumstances  under  which 
the  note  sued  on  was  given.  In  answering  this  question, 
he  commenced  by  stating  that  some  days  before  the  con- 
tract between  himself  and  the  defendant  was  made,  the 
defendant  told  him  that  Eliza  and  Caroline,  the  subjects  of 
the  contract,  were  "  family  servants ;"  at  which  stage  of 
the  narrative,  the  defendant  interposed  by  his  counsel,  ob- 
jected to  the  statement  the  witness  had  made,  and  moved 
the  court  to  exclude  it  from  the  jury.  The  motion  to  ex- 
clude was  overruled,  and  the  plaintiff  proceeded  with  his 
statement,  saying  that  the  defendant  had  told  him  that 
Eliza  and  Caroline  were  family  servants,  and  that  he  want- 
ed to  buy  them,  but  had  not  the  money,  &c. 

We  can  perceive  no  error  in  the  refusal  of  the  court  to 
exclude  this  testimony.  The  conversation  in  which  the 
declaration  was  made  seems  to  have  been  the  commence- 
ment of  the  negotiation  between  the  parties  which  resulted 
in  the  making  of  the  contract  sued  on.  Furthermore,  it 
was  a  declaration  of  the  defendant  relating  to  the  subject- 
matter  of  the  suit,  and  disclosed  a  reason  for  the  defend- 
ant's desire  to  purchase  the  property. 

The  evidence  of  the  same  witness  objected  to,  "  that  the 
wife  of  the  defendant  had  had  said  negro  girls  in  her  pos- 
session," was  also  relevant  as  tending  to  show  a  motive  on 
the  part  of  the  defendant  for  purchasing  them,  and  for  de- 
siring to  take  the  title  in  his  wife's  name.  But  if  this  tes- 
timony was  irrelevant,  it  is  difficult  to  perceive  how  its  ad- 
mission   could    possibly  have  resulted  in   injury  to  the 

defendant. 

******* 

The  plaintiff  further  stated  in  his  testimony,  that  he  sold 
said  negro  girls  to  the  highest  bidder  at  public  out-cry,  and 
that  he  pubUcly  announced  at  the  sale,  "  that  the  sale  was 
for  coin."  The  statement  that  such  was  the  announcement 
at  the  sale,  was  objected  to  by  the  defendant,  who  moved 
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to  exclude  the  sarqe,  on  the  ground  that  it  was  illegal  and 
irrelevant  evidence.  This  evidence  was  admissible  on^the 
principle  of  res  gestce. 

The  plaintiff,  after  proving  the  signature  of  defendant 
thereto,  offered  a  writing  in  evidence,  of  which  the  follow- 
ing is  a  copy  :  "  Thirty  days  after  date  I  promise  to  pay 
J.  W.  Lapsley  one  hundred  and  forty-two  dollars  for  value 
received,  payable  in  treasury-notes  of  the  Confederate 
States,  new  issue.     Selma,  Feb'y  1,  1865." 

The  defendant  objected  to  the  introduction  of  this  evi- 
dence on  the  ground  that  it  was  illegal  and  irrelevant.  The 
court  overruled  the  objection  and  allowed  it  to  be  introduced. 
The  plaintiff  then  proved  that  said  note  for  $142  00  was 
given  for  a  part  of  the  price  of  said  slaves,  and  that  it  was 
made  payable  in  Confederate  treasury- notes,  because  that 
was  the  amount  of  the  expenses  of  the  sale,  which  could 
be  paid  in  said  currency. 

The  note  being  thus  connected  with  the  sale,  was  admis- 
sible in  evidence  as  a  part  of  the  transaction. 

It  is  contended  by  counsel  for  appellant  that  the  general 
charge  given  by  the  court,  and  the  refusals  to  charge  as 
requested,  raise  several  questions  upon  each  of  which  he 
insists  error  intervened  to  his  prejudice ;  they  will  be  noted 
separately : 

First,  it  is  insisted  that  the  charge  given  was  erroneous, 
because  of  the  variance  between  the  contract  described  in 
the  complaint,  and  that  which  was  proved.  This  question 
we  have  already  considered  and  disposed  of. 

Second,  the  plaintiff  having  retained  the  title  to  the 
slaves,  under  an  agreement  to  convey  the  same  to  the  wife 
of  the  defendant,  when  the  purchase-money  should  be  paid, 
it  is  insisted  that  the  contract  amounted  to  nothing  more 
than  a  conditional  sale,  under  which  the  right  of  property 
never  vested  in  the  purchaser  ;  and  that  inasmuch  as  the 
slaves  have  been  emancipated  no  title  to  them  can  ever  be 
made,  and,  consequently,  no  recovery  can  be  had  of  the 
purchase-money.  The  contract  between  the  parties  was 
not  a  stipulation  to  sell  at  a  future  day  ;  but  was  an  absolute 
sale,  accompanied  by  a  delivery  of  the  property,  with  a 
stipulation  that  the  purchase-money  should  be  paid  at  a 


JUNE  TEEM,  1868. 613 

Weaver  v.  Lapsley. 

future  day,  and  that  on  its  payment,  the  vendor  should 
make  "  proper  titles"  to  the  wife  of  the  vendee. 

We  can  not  hold  such  a  contract  to  be  a  conditional  sale. 
If  the  retention  of  the  title  by  the  plaintiff  had  any  effect, 
it  was  simply  to  give  him  a  security  for  the  payment  of  the 
purchase- money,  in  the  nature  of  a  mortgage.  By  the 
emancipation  of  the  slaves,  the  defendant  lost  his  property 
in  them,  and  the  plaintiff  lost  the  equitable  lien  retained 
by  him  upon  them,  as  a  security  for  the  payment  of  the 
purchase- money.  There  is  a  striking  analogy  between  a 
contract  like  the  one  we  are  considering,  and  a  contract  for 
the  sale  of  realty  where  the  vendor  executes  his  bond  con- 
ditioned to  make  titles  on  the  payment  of  the  purchase- 
money.  In  the  latter  case,  a  court  of  equity  considers  the 
contract  as  being  a  conveyance  to  the  purchaser,  and  a  re- 
conveyance back  by  way  of  mortgage  to  secure  the  pay- 
ment of  the  purchase-money. — Cannon  v.  Banks,  18  Ala. 
42  ;  Kelly  v.  Payne,  ib.  371. 

The  inclination  of  the  courts  has  always  been  against 
conditional  sales,  because  an  error  which  converts  a  con- 
ditional sale  into  a  mortgage,  is  less  injurious  than  an  error 
which  changes  a  mortgage  into  a  conditional  sale. — Locke's 
Executor  v.  Palmer,  26  Ala.  312.  To  hold  the  contract  be- 
fore us  to  be  a  conditional  sale,  would  be  to  allow  the  de- 
fendant to  avoid  his  obligation  by  his  own  laches  ;  for,  as 
the  record  discloses,  had  he  paid  the  purchase-money,  ac- 
cording to  his  contract,  the  plaintiff  could  have  made  the 
title  according  to  his  stipulation. 

Third,  it  is  contended  that  the  effect  of  the  act  of  con- 
gress of  July  L7th,  1862,  and  of  the  proclamation  of  Presi- 
dent Lincoln,  of  September  22d,  1862,  was  to  render  the 
sale  of  the  slaves  made  in  the  present  case  illegal  and 
void. 

Section  9  of  the  *  act  of  congress  above  cited — which  is 
the  portion  of  the  act  relied  on  by  the  appellant — did  not 
undertake  to  free  of  their  servitude,  the  slaves,  generally, 
of  persons  who  might  thereafter  be  engaged  in  rebellion 
against  the  government  of  the  United  States;  but  it  de- 
clared that  all  slaves  of  such  persons,  "escaping  and  taking 
refuge  within  the  lines  of  the  army,"  and  "  all  slaves  cap- 
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tured  from  such  persons,  or  deserted  by  them  and  coming 
under  the  control  of  the  government  of  the  United  States," 
and  "all  slaves  of  such  persons  found  or  being  withia  any 
place  occupied  by  rebel  forces,  and  afterwards  occupied  by 
the  forces  of  the  United  States,"  should  "be  deemed  cap- 
tives of  war,  and  should  be  forever  free  of  their  servitude, 
and  not  again  held  as  slaves." 

The  record  does  not  disclose  that  Eliza  and  Caroline,  the 
sale  of  whom  gave  rise  to  the  present  controversy,  were  of 
either  of  the  class  of  slaves  designated  by  the  act  of  con- 
gress ;  and  consequently,  said  act  has  no  application  to  the 
present  case.  If  it  did  have  application,  then  a  constitu- 
tional question  would  be  presented,  which  it  is  not  now 
necessary  either  to  discuss  or  decide. 

As  to  the  proclamation  of  President  Lincoln,  issued  by 
him,  as  "  President  of  the  United  States,  and  Commander- 
in-chief  of  the  Army  and  Navy  thereof,"  declaring  the  uni- 
versal manumission  of  all  persons  held  as  slaves  within  any 
of  the  seceded  States,  we  have  to  say,  that  it  was  manifestly 
nought  but  a  war-measure,  and  of  no  operative  effect,  until 
carried  into  execution  by  force  of  arms. — {Ferdinand  v.  The 
State,  39  Ala.  706).  Such  is  believed  to  be  the  opinion  of 
enlightened  jurists  and  publicists,  in  all  sections  of  the 
Union. — (Laurence's  Wheaton  on  International  Law,  notes 
on  pages  597  to  617  ;  see,  also,  Dana's  Wheaton,  note  m.  p. 
441  inclusive).  This  proclamation,  therefore,  can  bring  no 
aid  to  appellant. 

Fourth,  it  is  insisted  that  the  general  charge  to  the  jury, 
"  that  if  they  believed  the  evidence,  and  that  there  was  no 
agreement  to  the  effect  that  the  note  sued  on  should  be 
paid  in  Confederate  money,  that  then  they  must  find  for 
the  plaintiff,  and  asses  his  damages  at  two  thousand  and 
thirty  dollars,  and  interest  on  that  sum  from  the  time  the 
note  was  payable,"  excluded  from  the  consideration  of  the 
jury  the  facts  and  circumstances  in  the  case,  tending  to 
show/rawd  on  the  part  of  the  plaintiff,  in  the  sale  of  the 
slaves  to  the  defendant ;  the  principal  facts  relied  on  to 
show  such  fraud,  being  the  disproportion  between  the  value 
of  the  slaves,  and  the  contract  price,  coupled  with  the 
further  fact  that  the  plaintiff  was  both  buyer  and  seller — 
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seller  for  himself,  and  buyer  as  agent  for  the  defendant. 
It  is  true  the  law  exacts  from  one  occupying  such  a  rela- 
tion, the  utmost  degree  of  good  faith — Jazan  v.  Toulrrdny 
9  Ala.  662 — but,  after  a  careful  examination  of  the  record, 
we  are  unable  to  discover  that  the  plaintiff  did  not  thus  act 
towards  the  defendant  throughout  the  transaction. 

The  bill  of  exceptions  informs  us,  in  effect,  that  the  plain- 
tiff was  the  mortgagee  of  the  slaves  from  Robert  Johnson 
and  wife,  and  that,  as  such  mortgagee,  he  sold  them  to  the 
highest  bidder  at  public  out- cry  ;  that  some  days  before 
the  sale,  and  before  the  contract  sued  on  was  made,  the 
defendant  told  the  plaintiff  the  slaves  were  family  servants, 
and  that  he  wanted  to  buy  them,  but  had  not  the  money  ; 
and  that  the  plaintiff  replied  to  the  defendant,  that  if  he, 
the  defendant,  should  bid  off  the  slaves  at  the  sale,  that  he, 
plaintiff,  would  take  defendant's  note,  "with  the  same  stipu- 
lations and  conditions  as  shown  by  the  note  and  other 
papers  executed  between  the  parties  at  the  time  the  note 
was  made ;"  that  to  this  "the  defendant  assented,  and 
authorized  the  plaintiff  to  bid  off  the  said  slaves  for  him 
with  that  understanding." 

Our  construction  of  the  bill  of  exceptions  is,  that  the 
price  which  defendant  was  to  pay  for  the  slaves,  was  not  to 
be  determined  by  the  bidding  at  the  mortgage  sale  ;  but 
that  it,  together  with  all  the  other  terms  and  conditions  of 
the  contract,  were  agreed  upon  before  hand,  and  was  to  be 
consummated,  without  regard  to  what  th&  slaves  might 
bring  at  the  sale,  provided  the  plaintiff  should  bid  them 
off  for  the  defendant.  We  think  there  can  be  no  doubt 
but  that  this  is  the  proper  construction  of  the  bill  of  ex- 
ceptions ;  but  if  we  had  doubt,  we  should  solve  it  against 
the  defendant,  under  the  well-established  rule  that  the  bill 
of  exceptions  being  considered  as  his  document,  it  is  to  be 
construed  most  strongly  against  him. 

We  can  not  perceive,  then,  that  any  material  fact,  tending 
in  the  least  to  show  fraud,  or  a  want  of  good  faith  on  the 
part  of  the  plaintiff,  was  excluded  from  the  consideration 
of  the  jury,  by  the  charge  in  question.  The  credibility  of 
the  testimony  was  left  by  the  charge  entirely  with  the  jury  ; 
and  where  the  facts  are  clear  and  undisputed,  the  question 
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of  fraud,  or  not,  is  a  pure  question  of  law. — Sioift  v.  f^itz- 
hugh,  9  Porter,  39. 

Fifth,  the  question  as  to  the  illegality  of  the  contract 
because  a  portion  of  the  purchase-money  was  to  be  paid 
in  Confederate  money,  is  fully   discussed,  and  decided  ad- 
versely to  appellant,  in  Scheible  v.  Bacho,  at  the  present 
term. 

After  a  careful  consideration  of  all  the  questions  present- 
ed by  the  counsel  of  appellant,  our  conclusion  is,  that^there 
is  no  error  in  the  record,  and  that  the  judgment  must  be 
affirmed. 


WITTER,  PRO  AMI  vs.  DUDLEY. 

[bill  in  equity  to  becovek  lakds.  J 

.  Law  of  1841  in  relation  to  recording  decrees^  effect  of. — Under  the  statute 
of  1841,  (Clay's  Digest,  354,  §57,)  which  required  decrees^of  the ''chan- 
cery court,  vesting  title  to  real  property,  in  either  of  the  parties  to  a 
suit,  to  be  recorded  in  the  oflSce  of  the  clerk  of  the  Tcounty  court,  in 
which  the  property  was  situated,  the  vesting  of  the  title  was  not  depend- 
ent on  the  recording  of  the  decree,  but  was  affected  by  a  failure  to 
have  the  decree  so  recorded,  as  a  deed  would  be  under  the  registration 
laws  ;  and  as  between  the  parties  and  all  persons  who  had  notice,  actual, 
or  constructive  of  the  decree,  before  acquiring  any  interest  in  the  prop- 
erty, the  title  would  be  unaffected  by  a  failure  to  record  the  decree. 

.  Furcliaser  Juts  the  right  to  call  for  and  examine  chain  of  title;  what  con- 
sidered crassa  negligentia. — The  following  ruling  in  the  case  of  Johnson 
V.  Thweat,  18  Ala.  741,  cited  and  adhered  to  :  "A  purchaser  has  the 
right  to  call  and  examine  the  chain  of  title  to  the  land  he  is  about  to 
purchase,  and  if  he  neglects  to  do  this,  and  purchases  without  seeing 
the  deeds,  through  which  he  is  to  receive  title,  it  is  his  own  folly  ;  in 
the  language  of  the  authorities,  it  is  crassa  negligentia,  and  he  can  not 
protect  himself  from  the  consequences  of  notice,  by  insisting  upon  his 
own  folly  and  neglect. " 

I.  Constructive  notice;  case  of — D.  purchased  in   1851  of  L.  and  S.  and 
their  wives,  a  large  tract  of  land,  for  a  valuable  consideration,  and  took 
from  them  a  warranty  deed  ;  the  title  to  a  portion  of  this  land  thus  sold 
had  by  a  decree  of  chancery  court,  in  1843,  been  divested  out  of  the  heirs 
of  the  ancestor  F.  L.,  of  which  L.  was  one,  andvesteditinL.,  as  trustee  for 
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Mrs.  Lampkin,  a  sister  of  L.  and  one  of  the  heirs  of  F.  L.,  for  her  sole 
and  seperate  use,  during  her  life,  remainder  to  her  children.  In  1846, 
by  another  decree  of  the  chancery  court,  the  trustee  was  authorised  to 
sell  said  lands,  and  invest  the  proceeds  in  other  property,  subject  to  the 
same  trusts,  with  the  approval,  and  under  the  supervision  of  the  re- 
gister, who  (the  register)  was  directed  to  report  at  the  next  term  what 
had  been  done  in  the  premises.  No  report  of  the  sale  was  made  to  the 
court,  and  as  far  as  appears,  no  sale  was  made  under  this  order.  Mrs. 
Lampkin  and  her  husband  were  in  possession  of  the  lands,  after  the 
death  of  the  ancestor,  and  continued  in  possession  until  some  time  in 
1845  or  1846,  and  the  lands  then  went  into  the  possession  of  L.,  the 
trustee,  and  remained  in  his  possession  until  he  sold  to  D. ,  who  went 
immediately  into  possession,  and  has  remained  in  possession  ever  since. 
D.  was  intimate  with  F.  L.  and  his  family,  and  knew  that  he  died  in 
1837,  in  possession  of  said  lands,  and  that  Mrs.  Lampkin  was  one  of 
his  heirs,  and  that  she  and  her  husband  were  in  possession  of  the  land 
subsequent  to  the  death  of  the  ancestor,  and  before  the  sale  to  D . 
He  made  no  inquiries  of  the  vendors,  or  any  other  person,  about  the 
title,  nor  called  for  an  inspection  of  the  title  deeds,  or  an  abstract 
thereof,  but  relied  on  the  possession  of  L.  and  S.,  and  their  assertion  of 
title  and  the  warranty  clause  contained  in  the  deed  of  conveyance, — 
Held,  1.  That  D.  was  chargeable  with  notice  of  the  equitable  title  of 
Mrs.  Lampkin,  and  of  the  decree  of  1843.  2.  That  D.  can  not  be  pro- 
tected as  a  purchaser  ionafide,  to  the  extent  of  the  title  which  L.  once 
had  to  the  land,  as  an  heir  of  F.  L.  3.  That  the  legal  title  which  was 
vested  by  the  decree  of  the  chancery  court  in  L.  as  trustee  for  Mrs 
Lampkin,  can  not  be  available  as  a  protection  to  D.  under  the  convey- 
ance of  L.  and  S.  4.  That  the  legal  title  held  by  L.  under  the  decree  of 
1843,  did  not  pass  to  D.  by  virtue  of  the  order  of  sale  of  1846,  and  the 
conveyance  of  L.  and  S. 
4.  Sale  by  trustee  under  order  of  court ;  what  is  necessary  to  make  valid. — 
Where  a  trustee  appointed  by  the  court,  and  clothed  with  a  trust  created 
by  the  court,  is  upon  an  application  for  that  purpose  ordered  to  sell 
laud,  the  legal  title  to  which  has  been  vested  in  him  by  the  court,  for 
the  purpose  of  the  trust,  and  he  sells  and  conveys,  no  title  can  pass  by 
any  conveyance  made  by  the  trustee  to  a  purchaser,  until  the  sale  is 
confirmed  by  the  court,  unless  the  order  authorizes  him  to  convey  when 
he  sells. — {Per Byrd,  J.) 

Appeal  from  the  Chancery  Court  of  Lowndes. 
Heard  before  Hon.  N.  W.  Cocke. 

The  original  bill  in  this  case  was  filed  on  the  15th  Sep- 
tember, 1860,  by  Mrs.  Mary  D.  Witter,  by  her  next  friend, 
against  John  Dudley.  The  bill  was  afterwards  amended 
several  times.  In  addition  to  the  facts  stated  in  the  opin- 
ion of  the  court,  the  following  are  stated  as  appearing  upon 
the  record.  In  1837  Francis  Lewis  died  intestate,  in  the 
39 
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county  of  Lowndes,  leaving  a  large  estate,  real  and  per- 
sonal in  said  county,  and  a  widow  and  seven  sons  and 
daughters,  among  whom  were  Hamlin  F.  Lewis,  and  com- 
plainant, (appellant,)  as  his  heirs  at  law.  The  heirs,  all  of 
whom  were  adults  except  the  complainant,  made  partition 
and  division  of  the  estate  without  administration,  and  in 
that  partition  and  distribution  the  land  in  controversy  in 
this  suit,  together  with  a  number  of  slaves,  were  allotted  to 
complainant.  In  1839,  the  complainant  still  being  a  minor, 
intermarried  with  one  John  B.  Lampkin,  who,  in  1842,  let- 
ters of  administration  on  the  estate  of  Francis  Lewis 
having  in  the  meantime  been  taken  out  to  his  widow,  Mary 
D.  Lewis,  instituted  proceedings  in  the  then  orphan's  court, 
to  reduce  to  his  possession  his  wife's  distributive  share  of 
the  estate.  On  the  15th  December,  1842,  the  complainant, 
by  next  friend,  filed  her  bill  in  the  chancery  court  of 
Lowndes  county,  against  the  administrator  and  heirs  at  law 
of  Francis  Lewis,  and  her  husband  John  B.  Lampkin,  to  set 
aside  the  former  partition  and  distribution  ;  to  have  a  new 
partition  and  distribution  of  the  estate ;  to  enjoin  her  said 
husband  from  prosecuting  the  proceedings  he  had  institu- 
ted in  the  orphan's  court,  and  to  have  her  share  of  the 
estate  secured  to  her  sole  and  separate  use.  At  the  term 
to  which  this  biU  was  filed,  the  chancellor  rendered  an  in- 
terlocutory decree,  ordering  partition  and  distribution,  and 
appointing  commissioners  for  that  purpose,  and  at  the 
December  term,  1843,  on  the  coming  in  of  the  report  of 
the  commissioners,  rendered  a  final  decree  in  accordance 
with  the  prayer  of  the  bill.  By  this  decree,  the  same  land 
that  had  been  allotted  to  her  previously,  was  again  allotted 
to  the  complainant,  together  with  a  number  of  slaves,  and 
the  title  to  the  whole  vested  in  Hamlin  F.  Lewis,  in  trust 
for  her  sole  and  separate  use,  during  her  life,  and  at  her 
death,  to  such  child,  or  children  as  she  might  leave  surviv- 
ing her.  Hamlin  F.  Lewis,  the  trustee,  was  required  by  the 
decree  to  give  bond,  with  sureties,  in  double  the  value  of 
the  personal  estate  and  double  the  value  of  the  income, 
rents,  and  profits  of  the  real  estate,  and  to  render  an  ac- 
count annually ;  neither  of  which  was  ever  done.  This 
decree  was  never  recorded  in  the  office  of  the  judge  of  the 
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county  court  of  Lowndes  county.  On  the  3d  July,  1846, 
the  complainant  and  her  said  trustee  filed  an  ex  parte  pe- 
tition in  the  said  chancery  court,  praying  that  the  trustee 
be  authorized  to  sell  the  said  lands  for  five  thousand  dol- 
lars, the  petition  stating  said  price  had  been  offered  for 
them,  and  invest  the  proceeds  in  other  lands  and  negroes. 
A  reference  was  thereupon  ordered,  and  upon  the  coming 
in  of  the  register's  report,  the  chancellor  rendered  a  decree 
authorizing  the  trustee  to  sell  and  to  invest  the  proceeds 
in  other  lands  and  slaves,  subject  to  the  same  trusts,  with 
the  approval,  and  under  the  supervision  of  the  register, 
who  (the  register)  was  directed  to  report  at  the  next  term 
what  had  been  done  in  the  premises,  and  the  trustee  was 
again  required  to  account  annually,  which  he  never  did. 
On  the  15th  day  of  October,  1851,  the  said  Hamlin  F. 
Lewis,  and  his  wife,  in  conjunction  with  Robert  L.  Scott 
and  wife,  sold  and  conveyed  the  said  lands,  and  other  lands 
adjoining,  which  the  said  Scott  bought  from  one  Powell, 
by  deed  of  warranty,  to  the  defendant,  (appellee,)  John 
Dudley,  for  the  aggregate  price  of  $18,000 ;  thirteen 
thousand  of  which  was  paid  in  cash,  and  the  remaining  five 
thousand  in  the  note  of  a  third  person,  due  on  the  1st  day 
of  January  next  thereafter,  and  which  was  paid  at  maturity. 
These  payments  were  made  at  the  time  of  the  purchase. 
The  said  Dudley  went  into  possession  of  the  lands  soon 
after  the  purchase,  and  has  continued  in  possession  ever 
since.  Hamlin  F.  Lewis  removed  to  Texas  in  1853,  and 
died  there  during  that  year.  In  1840  the  lands  in  contro- 
versy were  in  the  possession  of  John  B.  Lampkin  and  his 
wife,  and  continued  in  their  possession  until  some  time  in 
1845  or  1846,  when  they  removed  from  said  lands,  and  the 
lands  then  went  into  the  possession  of  Hamlin  F.  Lewis, 
and  were  cultivated  by  him  with  his  own  slaves,  from  that 
time  until  the  sale  to  Dudley.  John  B.  Lampkin  removed 
with  his  wife  and  the  slaves  of  the  trust  estate  to  Missis- 
sippi, in  the  latter  part  of  1849,  and  died  in  1856,  and  com- 
plainant subsequently  intermarried  with  her  present  hus- 
band, Franklin  R.  Witter.  The  defendant,  (appellee) 
Dudley,  for  between  ten  and  seventeen  years  prior  to  his 
purchase,  lived  in  Dallas  county,  twenty  or  thirty  miles 
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from  said  lands,  bat  was  very  intimate  with  Francis  Lewi^ 
and  his  family,  frequently  visited  him  before  his  death,  and 
his  family  afterwards,  and  on  such  visits  occasionally  pass- 
ed by  said  lands,  which  he  knew  as  the  property  of  said 
Francis  Lewis.  Dadley  sets  np  the  plea,  that  he  is  a  boita 
fide  pnrchaser  without  notice. 

The  chancellor  dismissed  the  complainant's  biU,  and  this 
ruling  is  now  assigned  as  error. 

Bice,  Semfle  k  Gouxthwaite,  for  appellants. 
Watts  k  Teot,  contra. 

[No  briefe  in  this  case  have  come  to  the  hands  of  the 
Eeporter.] 

BTED,  J. — L  This  court  has  decided  that  the  legal  title 
to  the  lands  in  controversy  vested  in  Hamlin  F.  Lewis,  as 
tntsieej  under  the  decree  of  the  chancery  court,  made  in 
IMS.— Witter  v.  Dudley,  36  Ala.  135. 

n.  We  do  not  think  that  the  statute  of  1841,  (Clay's 
Digest,  354,  §  57,)  which  requires  decrees  of  the  chancery 
court  vesting  title  to  property  in  either  of  the  parties  in  a 
suit,  to  be  recorded  in  the  office  of  the  clerk  of  the  county 
court  of  -the  county  in  which  real  property  is  situated, 
makes  the  vesting  of  the  title  dependent  on  the  recording 
of  the  decree ;  but  is  affected  by  a  failure  to  have  it  so 
recorded,  as  a  deed  would  be  under  the  r^istration  laws. 
As  between  the  parties  to  the  suit,  the  decree  would  cer- 
tainly vest  the  title  without  recording  the  deed  in  the  office 
of  the  county  clerk.  As  to  all  persons  who  had  notice, 
actual  or  constructive,  of  the  decree  before  acquiring  any 
interest  iu  the  property,  the  title  would  be  unaffected  by  a 
failure  to  record  the  decree.  As  between  Mrs.  Witter  and 
H.  F.  Lewis,  the  decree  of  the  chancery  court  at  the  De- 
cember term,  1843,  upon  the  biU  for  a  partition  and  dis- 
tribution, divested  such  legal  title  as  the  latter  had  as  heir 
of  Francis  Lewis  to  the  property  settled  upon  the  former, 
and  vested  the  legal  title  thereto  in  him  as  trustee  for  her 
and  the  remaindermen ;  and  without  notice,  actual  or  con- 
structive, of  this  decree,  Dudley  would  be  protected  as  a 


JUNE  TERM,  1868.  621 

Witter,  pro  ami  v.  Dudley. 

purchaser  hona  Jlde  to  the  extent,  at  least,  of  the  title  which 
his  vendor  had  in  the  land  as  heir  of  Francis  Lewis. 

It  does  not  appear  from  the  report  of  the  case  in  36  Ala. 
135,  that  the  decree  had  been  recorded,  yet  this  court  held 
that  the  legal  title  to  the  land  vested  in  H.  F.  Lewis,  as 
trustee  under  the  decree  of  1843,  and  although  he  had  not 
given  the  bond  required  thereby.  And  we  do  not  wish  to 
be  understood  as  deciding  that  a  decree  of  a  court  of  equity, 
on  partition  and  distribution  of  an  estate,  should  be  record- 
ed in  the  probate  court  under  the  statute  for  any  purpose, 
or  that  it  is  applicable  to  such  a  decree.  But  can  Dudley 
be  held  to  be  a  purchaser  hona  fide  of  any  title  to,  or  inter- 
est in  the  land  ? 

m.  Mr.  Justice  Story  says,  "  in  a  great  variety  of  cases, 
it  must  necessarily  be  matter  of  no  inconsiderable  doubt 
and  difficulty  to  decide  what  circumstances  are  sufficient  to 
put  a  party  upon  inquiry." — 1  Eq.  Ju.  §  409a.  And  he  and 
other  jurists  hold  that  no  general  rule  can  be  laid  down,  and 
that  each  case  must  depend  upon  its  own  circumstances. — 
Ware  v.  Egmont,  Eng.  Law  &  Equity  Rep.  94.  He  says, 
"  whatever  is  sufficient  to  put  a  party  upon  inquiry,  (that 
is,  whatever  has  a  reasonable  certainty  as  to  time,  place, 
circumstances  and  persons,)  is  in  equity  held  to  be  good 
notice  to  bind  him." 

It  is  said  in  Tiffany  &  BuUard  on  the  Law  of  Trusts  and 
Trustees,  that  "  it  is  not  always  necessary  to  find  that  the 
purchaser  had  actual  notice  of  the  trust,  for  if  the  circum- 
stances are  such  as  enable  the  court  to  say,  not  only  that 
he  might  have  acquired  notice,  but  that  he  ought  to  have 
acquired  it,  and  would,  had  he  not  been  guilty  of  gross 
negligence,  his  conscience  will  be  deemed  to  be  affected." 
p.  202. 

It  is  said  in  Hill  on  Trustees,  "  it  will  in  general  be  pre- 
sumed, that  every  purchaser  has  investigated  his  vendor's 
title  before  completing  his  purchase ;  and  if  the  title  can  not 
be  made  out,  but  through  a  deed,  which  gives  or  leads  to 
notice  of  a  trust,  he  will  be  assumed  to  have  had  notice  of 
that  trust ;  unless,  indeed,  he  can  show  why  he  had  not 
inquired  into  the  title  with  a  view  to  his  protection." — 
p.  770.    He  further  says,  "  it  is  settled,  that  whatever  is 
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sufficient  to  put  a  purchaser  upon  an  inquiry,  which  would 
lead  to  a  discovery  of  the  trust,  will  be  good  constructive 
notice."— p.  768. 

On  page  196  of  Leading  Cases  in  Equity,  ("Ware  &  Wal- 
lace, vol.  2,)  it  is  laid  down  as  the  established  doctrine, 
that  a  purchaser  will  have  constructive  notice  of  every- 
thing which  appears  in  any  part  of  the  deeds  or  instru- 
ments, which  prove  and  constitute  the  title  purchased,  and 
is  of  such  a  nature  that  if  brought  directly  to  his  know- 
ledge, it  would  amount  to  actual  notice  ;  for  the  right  of 
a  purchaser  can  in  no  case  go  beyond  his  own  title,  and 
whatever  appears  on  the  face  of  the  title  papers,  forms  an 
integral  part  of  the  title  itself,"  and  cites  in  support  the 
adjudications  of  several  of  the  State  courts,  and  then  pro- 
ceeds— "such  notice,  therefore,  is  of  the  most  conclusive 
nature,  and  is  insusceptible  of  being  explained  away  or 
rebutted ;"  and  in  support,  cites  Johnson  v.  Thiveafty 
18  Ala.  741,  and  other  cases. 

Jn  the  case  of  Chapman  v.  GlasseU,  13  Ala.  55,  this  court 
say,  "want  of  notice  of  a  fact  which  is  the  result  of  a  want 
of  that  diligence  which  the  law  requires  for  its  ascertain- 
ment, furnishes  no  ground  for  protection."  In  the  case  of 
Johnson  v.  Thweatt,  supra,  this  court  say,  "a  purchaser  has 
the  right  to  call  and  examine  the  chain  of  title  to  the  land 
he  is  about  to  purchase ;  and  if  he  neglects  to  do  this,  and 
purchases  without  seeing  the  deeds,  through  which  he  is 
to  receive  title,  it  is  his  own  folly ;  in  the  language  of  the 
authorities,  it  is  crassa  negligentia,  and  he  cannot  protect 
himself  from  the  consequences  of  notice,  by  insisting  upon 
his  own  folly  or  neglect."  This  is  stating  the  doctrine  as 
strongly  as  in  any  of  the  books.  But  it  is  supported,  as 
thus  stated,  by  very  respectable  authority. — 2  Leading 
Cases  in  Eq.,  W.  &  S.  153  ;  Jones  v.  Smith,  1  Phil.  Ch.  R. 
243,  and  cases  therein  cited.  At  the  same  time,  it  is  con- 
ceded that  other  authority  does  not  go  so  far.  This  case 
has  never  been  overruled  or  questioned  by  this  court,  and 
we  feel  constrained  to  adhere  to  it.  We  admit  the  force 
and  weight  of  the  argument  of  the  learned  counsel  for  ap- 
pellee in  opposition  to  this  doctrine.  And  we  refer  to, 
without  citing,  the  authorities  collected  in  the  brief  of 
counsel. 
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We  proceed  to  make  an  application  of  the  law  to  the 
pleadings  and  proofs  in  the  cause  in  hand.  Dudley  denies 
that  he  had  notice  of  the  claim,  interest  or  title  of  appel- 
lant when  he  purchased.  No  actual  notice  is  proven.  The 
appellant  insists  that  he  had  constructive  notice.  The  an- 
swer, with  sufficient  accuracy,  sets  up  the  defense  of  a  pur- 
chaser honafide  ;  the  evidence  fully  sustains  this  defense  to 
the  extent  that  Dudley  paid  a  valuable  consideration,  and 
that  his  vendors  were  in  possession,  and  one  of  them  held 
the  legal  title  as  trustee  for  appellant  and  others.  The 
main  point  in  controversy  is,  do  the  facts  and  circumstances 
shown  by  the  pleadings  and  proofs  make  out  a  case  of  con- 
structive notice  of  the  trust,  or  of  the  claim  of  appellant 
on  the  part  of  Dudley ;  or,  in  other  words,  does  the  law 
hold  him  chargeable  with  notice  thereof  ? 

The  amended  bill,  to  which  a  sworn  answer  was  required 
and  made,  avers  that  Hamlin  F.  Lewis  had  no  other  right 
or  title  to  the  lands  in  controversy  at  the  time  of  the  sale 
to  Dudley,  except  such  as  he  had  as  trustee,  nor  did  said 
Lewis  and  Scott  at  that  time,  "have  any  right,  title  or  in- 
terest whatever  in  or  to  the  said  land,"  except  such  as  Lewis 
had  as  such  trustee.  Dudley  denies  these  allegations,  and 
insists  that  Lewis  liad  title  as  an  heir  of  Francis  Lewis,  and 
states  that  his  vendors  were  in  possession  of  the  lands  at 
the  date  of  his  purchase,  "and  had  been  for  several  years 
cultivating  them  and  using  them  as  their  own,  and  they 
represented  to  this  defendant  at  the  time  of  said  sale,  that 
they  had  title  thereto,  and  had  a  good  right  to  sell  and 
convey  the  same  to  defendant,  and  he  believed  they  had." 
Dudley  proves  in  his  deposition  "that  when  he  purchased, 
Hamlin  F.  Lewis  informed  witness  that  he  (Lewis)  owned 
in  his  own  right  the  tract  of  land  now  claimed  by  com- 
plainant, and  that  Scott  bought  the  balance  of  the  tract 
purchased  by  witness  from  said  Lewis  and  Scott,  from 
Powell." 

In  his  cross-examination,  in  reply  to  a  question  contained 
in  the  first  interrogatory  in  these  words :  "Did  you  not 
know  Francis  Lewis ;  *  *  *  and  did  he  not  die  seized 
and  possessed  of  the  lands  claimed  by  complainant  in  her 
bill  of  complaint?"    He  says,  he  knew  Francis  Lewis,  "and 
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thinks  he  died  possessed  of  the  lands  claimed  by  com- 
plainant." In  the  second  cross  interrogatory,  he  is  asked: 
"Did  you  not  know  the  facts  eUcited  by  the  foregoing  in- 
terrogatories before  you  purchased  said  lands  from  Ham- 
lin r.  Lewis  and  Kobert  L.  Scott  ?"  He  answered  :  "Wit- 
ness says  he  knew  such  facts  as  he  has  testified  to,  only, 
before  the  purchase  of  said  land  by  him."  His  answers 
and  the  proof  show  that  he  knew  Francis  Lewis  and  his 
family  before  the  purchase,  and  also  that  Francis  Lewis 
died  in  1837,  in  possession  of  the  land,  and  that  appellant 
was  one  of  his  heirs,  and  that  she  and  her  husband  were 
in  possession  of  the  land  subsequent  to  the  death  of  her 
father,  and  before  the  sale  to  Dudley.  The  admissions  of 
counsel  show  that  Francis  Lewis  owned  the  lands  as  far 
back  as  1824.  It  does  not  appear  from  the  answer  of  Dudley 
or  the  evidence,  that  he  made  any  inquiries  of  his  vendors 
about  the  title,  or  called  for  an  inspection  of  the  title  deeds  or 
an  abstract  thereof.  He  seems  to  have  relied  on  the  posses- 
sion of  Lewis  and  Scott,  and  their  assertion  of  title  and  the 
warranty  contained  in  the  deed  of  conveyance.  The  facts 
in  evidence  were  sufficient  to  put  him  on  inquiry,  and  if  he 
had  appUed  to  the  administrator  of  Francis  Lewis,  or  to 
some  of  the  heirs,  and  especially  those  who  had  been  in 
possession  of  the  land  after  the  death  of  the  ancestor,  he 
would  at  least  have  either  discovered  the  condition  of  the 
title  or  shown  some  excuse  for  not  being  able  to  do  so. 
But  there  is  no  evidence  that  he  even  asked  H.  F.  Lewis, 
the  vendor  and  one  of  the  heirs,  how  he  had  acquired  the 
title  of  the  other  heirs,  or  anything  about  the  title,  or  made 
any  inquiry  of  appellant  or  the  other  heirs.  It  is  true  that 
the  possession  of  Scott  and  Lewis  was  prima  facie  evidence 
of  seizin,  but  possession  alone  is  not  sufficient  evidence  of 
the  title  against  the  real  owner,  when  relied  on  as  a  protec- 
tion to  an  otherwise  purchaser  bona  Jide.  So  the  possession 
of  Francis  Lewis,  the  ancestor,  was  prima  facie  evidence  of 
seizin,  but  that  of  itself  could  not  defeat  the  title  of  such 
a  purchaser,  but  if  known  to  him,  with  the  other  facts 
known  to  the  purchaser  in  this  case,  before  the  purchase, 
would  be  sufficient  in  law  to  put  him  on  inquiry,  which 
ought  to  have  led  him  to  a  knowledge  of  the  equitable  title 
of  appellant. 
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IV.  Under  the  pleadings  and  proofs,  and  applying  the 
doctrine  above  announced,  we  come  to  the  conclusion  that 
Dudley  is  chargeable  with  notice  of  the  equitable  title  of 
appellant  at  the  time  he  purchased,  and  of  the  decree  of 
the  chancery  court  at  December  term,  1843.  He  therefore 
can  not  be  protected  as  a  purchaser  bona  fide  to  the  extent 
of  the  title  which  H.  F.  Lewis  once  had  to  the  land  as  an 
heir  of  Francis  Lewis. — Neah  v.  Haythrop,  3  Bland,  531, 
586 ;  1  Gill  &  John.  270 ;  Nelson  v.  Allen,  1  Yerg.  360 ; 
Move's  Exr's  v.  Blackwell,  6  B.  Mon.  67 ;  2  Barr,  32  ;  11 
Ohio,  465  ;  Hacktoith  v.  Dumron,  1  Mon.  237 ;  Jackson  v. 
Roioe,  2  S.  &  St.  472. 

Nor  can  any  legal  title  which  was  vested  by  the  court  in 
H.  F.  Lewis,  as  trustee  for  his  sister,  be  available  as  a  pro- 
tection to  appellee  under  the  conveyance  of  Scott  and 
Lewis.  For,  constructive  notice  of  her  rights  affects  alike 
either  title— as  heir  or  trustee — unless  the  latter  has  been 
conveyed  to  Dudley  under  the  order  of  sale  made  by  the 
chancery  court  in  1846. 

V.  Having  come  to  the  conclusion  that  Dudley  must  be 
held  chargeable  with  notice  of  the  trust,  and  the  claim  of 
appellant,  the  next  question  is,  if  he  claims  as  a  purchaser 
under  the  order  of  sale  of  1846,  did  he  acquire  a  title,  dis- 
charged of  the  trust,  from  Lewis,  the  trustee,  by  virtue  of 
that  order  and  the  deed  of  Lewis  and  Scott.  It  is  apparent 
that  Dudley  did  not  contract  to  buy  this  title,  and  he  dis- 
claims, in  effect,  in  one  part  of  his  answer,  claiming  under 
this  title,  although  in  another  he  sets  it  up,  but  avers  that 
he  had  no  notice  of  it  at  the  time  he  purchased. 

VI.  It  is  the  established  doctrine  of  courts  of  equity, 
that  where  a  trustee  appointed  by  the  ccurt  and  clothed 
with  a  trust  created  by  the  court,  is  upon  an  application  for 
an  order  to  sell  land,  the  legal  title  to  which  has  been  vest- 
ed in  hiTTi  by  the  court,  for  the  purposes  of  the  trust,  or- 
dered to  sell,  and  he  sells  and  conveys,  no  title  can  pass 
by  any  conveyance  made  by  the  trustee  to  a  purchaser, 
until  the  sale  or  deed  is  confirmed  by  the  court ;  or  unless 
an  order  is  made  authorizing  the  trustee  to  convey  when 
he  sells.  In  this  case,  it  does  not  appear  that  the  sale  was 
ever  reported  to  the  court,  nor  that  any  order  was  made  for 
the  trustee  to  convey  title. 


626  ALABAMA. 


Witter,  pro  ami  v.  Dudley. 


The  legal  title  held  by  Lewis,  under  the  decree  of  the 
court,  therefore,  did  not  pass  to  Dudley  by  virtue  of  the 
order  of  sale  and  the  conveyance  of  Scott  and  Lewis. — 
Webster  v.  Hill,  3  Sneed,  333 ;  Anderson  v.  Faulk,  2  Harris 
&  Gill,  352  ;  see  opinion  of  Chancellor  Bland  ;  Broion  et  cd. 
V.  Wallaceet  al.,  4t  Gill  &  J.,  479  ;  Busey  v.  Hardin  et  al.,  2  B. 
Mon.  411 ;  Ex  parte  State  Bank,  1  Dev.  &  Batt.  Eq.  75  ; 
Tooley  v.  Kane  et  al,  1  Sme  &  Mar.  (Ch.)  518  ;  3  Dana,  614  ; 
Campbell,  &c.  v.  Johnson,  &c.,  4  ib.  177 ;  Dickson's  Heirs  v. 
Talbot's  Exr's,  14  B.  Mon.  60  ;  MiUer  v.  Sherry,  2  Wallace 
U.  S.  248 ;  Taylor  v.  Gilpin,  3  Met.  (N.  Y.)  544  ;  SewaR  v. 
Castigan,  1  Md.  Ch.  Dec.  208 ;  ib.  331  ;  Jones  &  Blair  v. 
Burden,  20  Ala.  382. 

In  the  case  of  Jones  <&  Blair  v.  Burden,  Dargan,  C.  J.,  in 
delivering  the  opinion  of  the  court  says,  "  all  that  we  in- 
tend to  say  is,  that  when  the  decree  authorizes  the  register 
to  receive  the  amount  bid  and  make  a  conveyance,  the  bid- 
der must  be  considered  as  the  purchaser  from  the  time  he 
receives  a  deed."  In  this  we  concur ;  but  to  some  of  the 
expressions  in  that  opinion,  prior  and  subsequent  to  the 
above  extract,  we  do  not  assent,  but  consider  it  as  explana- 
tory of,  and  as  limiting  those  expressions.  In  order  to 
convey  the  legal  title  under  a  sale  made  in  pursuance  of  an 
order  of  a  court  of  equity  in  a  case  like  this,  there  must  be 
a  decree  of  the  court  vesting  the  title  in  the  purchaser,  or 
authorizing  a  conveyance  of  it  to  him.  Dudley,  therefore, 
has  neither  a  legal  nor  equitable  title  which  can  prevail 
over  that  of  Mrs.  Witter.— 1  Story  Eq.  §  395  ;  2  Sug.  on 
Vend.  511,  §13. 

If  appellant  had  received  the  purchase  money,  Dudley 
would  perhaps  be  protected  against  her  claim  or  interest  in 
the  land,  unless  she  had  tendered  or  offered  in  her  bill  to 
refund  the  purchase-money,  or  if  the  trustee  had  given  the 
bond  required  by  the  court,  and  had  afterward  received  the 
purchase-money  on  a  sale  made  in  his  individual  character, 
in  substantial  conformity  to  the  order  of  the  court,  then 
Dudley's  title  might  be  protected  to  the  extent  of  appellant's 
interest  in  the  land. 

VII.  It  is  contended  that  the  evidence  shows  a  purchase 
by  H.  F.  Lewis  of  the  land  from  Mrs.  Witter,  or  that  there 
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had  been  some  agreement  between  them  by  the  terms  of 
■which  he  either  became  the  owner  of  said  lands,  or  was 
fully  authorized  to  sell  and  convey  the  same.  We  do  not 
think  that  the  evidence  shows  either.  Such  circumstances 
as  are  relied  on  are  too  weak  and  unsatisfactory  to  author- 
ize us  to  come  to  the  conclusion  insisted  on  by  counsel. 
From  the  high  character  of  H.  F.  Lewis,  it  may  appear 
singular  that  he  should  not  have  paid  his  sister  for  her  in- 
terest in  the  land,  or  that  he  should  have  attempted  to 
defeat  the  remaindetmen,  or  that  he  should  not  have  in- 
formed Dudley  of  the  condition  of  the  title.  However 
strange  this  may  appear,  we  are  not  called  upon  by  any  of 
the  exigencies  of  this  litigation  to  solve  the  supposed 
inconsistency  of  his  conduct. 

YIII.  The  Chief  Justice  is  inclined  to  think  that  the 
decree  of  sale  includes  an  authority  to  H.  F.  Lewis  to  con- 
vey, and  that  if  a  sale  and  conveyance  had  been  made  in 
pursuance  of  that  decree,  a  title  would  have  passed  without 
confirmation  by  the  court,  but  thinks  the  power  to  sell  be- 
stowed by  it,  was  a  naked  power,  not  attached  to  the  office 
of  trustee  created  by  the  original  decree,  but  to  be  exer- 
cised by  Lewis  as  the  representative  or  officer  of  the  court 
making  a  judicial  sale.  He  therefore  thinks  that  the  sale 
by  Lewis  and  Scott,  which  was  not  made  under  the  power, 
can  have  no  effect  to  convey  the  title,  the  conveyance  of 
which  the  decree  contemplated,  and  he  refers  to  the  prin- 
ciple settled  in  the  case  of  Price  v.  The  Methodist  Annual 
Cmference,  in  manuscript,  at  last  term.  I  fully  concur  in  the 
correctness  of  the  application  of  the  doctrine  asserted  in 
that  case  to  the  facts  thereof. 

Its  application  to  the  facts  of  this  case,  as  indicated  by 
the  Chief  Justice,  I  am  not  prepared  to  maintain  or  dispute. 
I  am  satisfied  with  the  conclusion  attained,  upon  the  prin- 
ciples announced  in  the  body  of  this  opinion. 

The  appellant  is  entitled  to  have  another  trustee  appoint- 
ed in  the  stead  of  H.  F.  Lewis,  deceased,  and  upon  such 
appointment,  to  the  possession  of  the  land  in  controversy, 
and  an  account  of  the  rents  and  profits,  subject  to  the  trusts 
and  limitations  of  the  decreeof  1843 ;  consequently,  the  decree 
of  the  chancellor  must  be  reversed  and  the  cause  remanded. 

Judge,  J.,  not  sitting. 
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STANMYRE,  Adm'r,  vs.  FOSTER  et  al. 

[nKAIi  SETTLBMENT  OF  A  DECEASED  GUAEDIAU's  ACCOUNTS  BYADSONISTEATOK  J 

1.  Administrator  of  deceased  guardian  ;  extent  of  lidbiUty. — An  adminis- 
trator of  a  deceased  guardian,  on  final  settlement  of  his  intestate's 
guardianship,  is  liable  only  for  the  assets  which  have  come  to  his  hands. 

2.  Same. — Whether  any  execution  can  be  issued  on  such  a  decree  as  was 
rendered  in  this  cause,  or  what  the  proper  mode  of  its  enforcement  is, 
Quere? 

Appeal  from  the  Probate  Court  of  Baldwin. 

Proceeding  by  petition  to  compel  an  administrator  of  a 
deceased  guardian  to  make  a  final  settlement  of  his  intes- 
tate's guardianship.  It  appears  that  on  the  25th  April, 
1857,  Charles  Foster,  appellant's  intestate,  was  appointed  by 
the  probate  court  of  Baldwin  county,  guardian  of  the  ap- 
pellees, and  that  he  died  without  having  made  any  settle- 
ment of  his  accounts  as  such  guardian,  and  the  appellant 
was  appointed  his  administrator  on  the  3d  September,  1866. 
The  petition  was  filed  on  the  12th  August,  1867.  On  the 
24th  September,  1867,  the  following  decree  was  rendered 
in  the  cause  :  "  Charles  Foster,  now  deceased,  former 
guardian  of  the  persons  and  estate  of  said  Emma  Foster, 
Richard  Foster,  and  Blanch  Foster,  having  departed  this 
life  without  having  made  a  final  settlement  of  his  said 
guardianship,  and  James  H.  Stanmyre,  the  administrator 
of  the  estate  of  said  Charles  Foster,  deceased,  having  been 
heretofore  cited,  by  order  of  this  court,  to  file  the  statements, 
accounts  and  vouchers  of  said  Charles  Foster,  deceased, 
for  a  final  settlement  of  said  guardianship,  and  he  having 
failed  to  file  any  account  or  vouchers  for  such  settlement, 
and  the  court  having  heretofore,  to- wit,  on  the  24th  day  of 
August,  1867,  stated  said  account  against  the  said  Charles 
Foster,  deceased,  from  the  materials  in  the  office  of  the 
judge  of  this  court,  and  the  hearing  thereof  having  been 
regularly  set  down  for  this  day,  and  the  publication  of  the 
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time  of  said  hearing  having  been  made  ;  now  comes  Ben 
Lane  Posey,  attorney  for  said  Emma  Foster,  Richard  Fos- 
ter, and  Blanch  Foster,  and  moves  the  court  to  proceed 
with  such  hearing,  and  for  a  decree  allowing  and  passing 
said  account  as  heretofore  stated.  Also,  comes  John  Hall> 
attorney  for  said  James  H.  Stanmyre,  administrator  as 
aforesaid,  and  objects  to  the  petition  of  the  attorney  of 
said  Emma,  Richard,  and  Blanch  Foster,  that  said  admin- 
istrator be  cited  to  file  the  account  of  the  said  Charles 
Foster,  as  guardian  aforesaid,  for  final  settlement.  First, 
that  said  petition  is  not  signed,  and  sworn  to  according  to 
law  ;  second,  that  said  estate  is  insolvent,  and  that  there 
are  not  assets  of  said  estate  in  the  hands  of  said  adminis- 
trator sufficient  to  pay  such  claim  in  said  petition  set  forth  ; 
third,  that  he  was  appointed  administrator  of  the  estate 
of  Charles  Foster,  by  a  court  on  the  3d  day  of  September, 
1866  ;  and  said  objections  being  overruled  by  the  court,  and 
J.  M.  Wooden,  who  was  heretofore  duly  appointed  by  this 
court,  guardian  ad  litem,  to  represent  and  protect  the  in- 
terest of  Blanch  Foster,  who  is  the  only  minor  interested 
in  the  matter  of  such  settlement  now  appearing  in  open 
court,  and  consenting  to  act  as  such  guardian  ad  litem,  the 
court  proceeded  to  the  consideration  of  said  account  and 
settlement,  and  the  evidence  submitted  in  the  premises. 
Thereupon,  it  is  shown  by  due  proof,  and  to  the  satisfaction 
of  the  court,  that  the  said  Charles  Foster  had,  before  and 
at  the  time  of  his  death,  received  of  assets  of  said  Emma, 
Richard,  and  Blanch  Foster,  under  said  capacity  as  guar- 
dian aforesaid,  the  sum  of  $660,  that  the  said  Charles  Fos- 
ter had  expended  nothing  for  on  account  of  said  wards, 
from  which  it  appears  that  the  said  Charles  Foster,  as  such 
guardian,  was  justly  indebted  to  his  said  wards  at  the  time 
of  his  death,  in  the  said  sum  of  $660,  with  ten  years,  one 
month  and  twenty-four  days  interest,  to-wit,  $536,  added 
to  the  principal,  makes  a  total  amount  of  $1,196,  due  and 
unpaid.  It  is  therefore  ordered,  &c.,  that  said  account  be 
passed  and  allowed,  and  that  Emma  Foster,  Richard  Fos- 
ter, and  J.  M.  Wooden,  as  guardian,  as  aforesaid,  for  the  use 
of  Blanch  Foster,  have  and  recover  of  the  estate  of  said 
Charles  Foster,  deceased,  in  the  hands  of  James  H.  Stan- 
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myre,  to  be  administered,  the  sum  of  $1,196  00."    The 
administrator  appeals. 

Hall  &  Labuzan,  for  appellant. 
Posey  &  Tompkins,  contra. 

JUDGE,  J.— The  rendition  of  the  decree  in  this  cause, 
is  alone  assigned  as  error. 

The  decree  is  founded  upon  appropriate  and  proper  pro- 
ceedings, pursuant  to  section  2324  of  the  Revised  Code, 
and  we  can  perceive  no  error  in  its  rendition. 

Under  the  decree,  however,  appellant  is  liable  only  for 
the  assets  which  have  come  to  his  hands. — Revised  Code, 
§  2326.  Whether  any  execution  can  be  issued  on  such  a 
decree,  or  what  the  proper  mode  of  its  enforcement  is,  we 
do  not  decide,  as  no  such  question  is  presented  by  the 
record.  See  the  following  authorities  : — Jenkins  v.  Gray 
et  al.,  16  Ala.  100 ;  Gray  v.  Jenkins,  24  Ala.  516  ;  Howard  v. 
Howard's  Adm'r,  26  Ala.  682. 

Affirmed. 


MAYOR,  <fec.,  OF  CITY  OF  MOBILE  vs.  JONES. 

[proceeding  to  becoveb  a  fine.] 

^.  In  a  suit  by  Mayor,  ^c,  of  Mobile  to  recover  a  fine ;  defendant  not  a 
compdenl  witness. — In  a  proceeding  in  the  circuit  court,  by  the  Mayor, 
&c. ,  of  the  City  of  Mobile,  against  a  defendant  to  recover  a  fine  for  the 
violation  of  a  city  ordinance,  the  defendant  is  not  a  competent  witness 
for  himself,  under  §  2704  of  the  Revised  Code. 

On  the  22d  May,  1869,  Jones,  the  appellee,  was  brought 
before  the  Mayor  of  Mobile,  and  fined  $50  for  a  violation 
of  a  city  ordinance.  The  defendant  gave  bond  and  ap- 
pealed to  the  circuit  court,  where  a  trial  was  had  de  novo 
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on  a  complaint  filed  by  the  Mayor,  &c.,  of  Mobile.  On  the 
trial  in  this  court  the  defendant  was  allowed  to  testify  in 
his  own  behalf,  against  the  objection  of  the  plaintff.  iThere 
was  a  judgment  for  the  defendant,  and  an  appeal  by  the 
Mayor,  &c. 

C.  F.  MouLTON  and  Wm.  Boyles,  for  appellant. 
CuTHBEKT,  contra. 

BYRD,  J. — 1.  In  the  case  of  Broivn  v.  Mayor,  &c.,  of 
Mobile,  23  Ala.  722,  this  court  held  that  the  proceedings  for 
the  recovery  of  fines  or  penalties  for  the  violation  of  city 
ordinances,  are  quasi  criminal  in  their  character.  And 
§  2704  of  the  Code  being  in  derogation  of  the  common  law, 
must  be  strictly  construed,  (Sedgw.  on  St.  &  Con.  Law, 
314,  and  315  ;)  and  although  the  proceeding  in  this  case  is 
quasi  criminal,  we  have  come  to  the  conclusion  that  the  ap- 
pellee was  not  a  competent  witness  for  himself.  The  court 
therefore  erred  in  permitting  him  to  testify  against  the  ob- 
jection of  the  appellant,  and  the  judgment  must  be  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 


PARK  ET  AL.  vs.  EDGE. 

[action  on  conteact.  ] 


,  Action  on  coniract  against  several  defendants;  when  judgment  must  he 
against  all. — In  an  action  on  a  contract  against  several  defendants, 
where  the  pleas  are  joint  by  all,  and  no  defense  personal  to  any  one, 
the  recovery  must  be  against  all,  or  none. 

Appeal  from  the  Circuit  Court  of  Randolph. 
Tried  before  Hon.  John  Henderson. 
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Action  on  contract  brought  by  Sarilda  Edge  against 
Moses  Park,  Gooden  Adcock  and  Abner  R.  Hill,  on  the 
9th  day  of  January,  1866.  The  defendants  pleaded,  "  sev- 
erally and  jointly :  first,  non  asumpsit ;  second,  payment ; 
third,  accord  and  satisfaction  ;  fourth,  statute  of  limita- 
tions of  three  years."  There  was  a  verdict  in  favor  of 
one  of  the  defendants,  and  against  the  other  two,  and  a 
judgment  entered  in  accordance  therewith.  The  defendants 
appealed. 

Wm.  H.  Smith,  for  appellants. 
C.  D.  Hudson,  contra. 

A.  J.  WALKER,  C.  J. — In  an  action  on  a  contract 
against  several  defendants,  where  the  pleas  are  joint  by  all, 
and  no  defense  personal  to  any  one,  the  recovery  must  be 
against  all  or  none.  A  judgment  can  not  be  had  against  a 
part  of  the  defendants.  It  follows,  that  upon  a  verdict  in 
favor  of  one  of  three  defendants  in  this  case  and  against 
the  other  two,  no  judgment  could  be  rendered  against  the 
defendants. — 1  Chitty  on  Pleading,  44  and  45 ;  Palmer  v. 
Severance,  10  Ala.  347  ;  JBussey  v.  Branch  Bank  of  3Iont- 
gomery,  15  Ala.  216 ;  Keebles  v.  Ford  and  Fining,  5  Ala. 
183  ;  Turner  v.  Lazarus,  6  ib.  875  ;  Gray  v.  White,  5  Ala. 
490 ;  Ivy  v.  Gamble,  7  Porter,  545 ;  Tindall  v.  Collins,  2 
Porter,  17 ;  Sadler  v.  Houston,  5  St.  &  P.  205 ;  Adkins  v. 
Allen,  1  St.  130  ;  Ilorrow  v.  People,  25  111.  330. 

Reversed  and  remanded. 
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ABEECROMBIE,  Guardian,  &c.  vs.  SKINNER,  Adm'r. 

[FINAIi   SETTLEMENT   OF   ADMINISTBATOr's   ACCOUOTS.] 

1.  Wh^n  administrator  is  chargeable  loitli  money  collected  by  his  attorney. — 
An  administrator  who  permits  an  attorney  to  retain  in  his  hands  for 
several  years,  money  of  the  estate  collected  by  him,  without  any  effort 
to  collect  it  from  the  attorney,  is  chargeable  with  such  money,  on  motion 
of  the  parties  interested. 

2.  Money  paid  on  a  compromise.  — Unless  there  is  some  express  stipula- 
tion to  the  contrary,  money  paid  on  a  compromise  is  a  payment  pro 
tanto  upon  the  debt,  and  a  failure  to  carry  out  the  compromise  by  the 
party  making  the  payment,  does  not  give  him  any  claim  or  right  to 
have  the  money  paid  refunded. 

3.  Administrator  chargeable  with  funds  retained  by  attorney  as  his  fee. — 
An  administrator  who  permits  an  attorney,  whether  under  an  agree- 
ment or  not,  to  retain  funds  of  the  estate  collected  on  a  judgment,  in 
payment  of  his  fees,  is  chargeable  therewith,  and  should  discharge  him- 
self by  a  receipt,  or  in  some  other  way. 

Appeal  from  the  Probate  Court  of  Macon. 

In  the  matter  of  the  final  settlement  of  the  accounts  and 
vouchers  of  John  Skinner,  as  administrator  of  the  estate 
of  David  Skinner,  deceased,  made  on  the  8th  day  of  July, 
1867.  As  the  bill  of  exceptions  states,  "R.  H.  Abercrombie, 
guardian  ad  litem  for  the  minor  heirs  of  the  estate,  moved 
the  court  to  charge  the  administrator,  in  addition  to  the 
items  already  charged,  the  sum  of  $ — ,  as  the  amount  col- 
lected by  said  administrator,  from  the  estate  of  Bedell,  on 
a  claim  due  said  estate,  and  estate  of  Gibbs,  and  in  support 
of  said  motion,  introduced  the  following  evidence :  that  the 
said  John  Skinner,  as  administrator  of  said  estate,  together 
with  the  administrator  of  the  estate  of  Gibbs,  obtained  a 
judgment  against  the  estate  of  Bedell,  for  $ — ,  dated  April 
12th,  1860,  on  a  suit  on  a  bond  to  make  title  ;  that  said  suit 
was  commenced  and  concluded  by  G.,  attorney  for  John 
Skinner,  administrator,  &c. ;  that  on  or  about  the  12th  day 
of  March,  1861,  there  was  paid  to  G.,  attorney,  &c.,  by  the 
40 
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representatives  of  the  Bedell  estate,  the  sum  of  $ —  ;  and 
on  or  about  the  12th  day  of  June  thereafter,  there  was  paid 
the  sum  of  S — ,  to  the  said  G.,  attorney,  &c. ;  and  about  the 
same  time  there  was  paid  a  note  of  A.  J.  S.,  which,  by 
agreement,  was  to  be  received  as  so  much  money,  and  be 
credited  on  said  indebtedness  of  Bedell's  estate  to  Gibbs 
and  Skinner  estate,  making  in  the  aggregate,  I —  in  money 
and  S.'s  note,  paid  by  said  Bedell's  estate ;  that  Skinner's 
estate  was  entitled  to  three-eighths  of  this  judgment,  and 
Gibb's  estate  to  five-eighths  of  the  same  ;  and  it  was  further 
proved,  that  said  attorney  of  John  Skinner,  who  had  received 
the  first  two  payments  above  mentioned,  by  written  order, 
directed  the  clerk  of  circuit  court  to  credit  said  judgment  of 
$ —  with  the  two  payments  made  to  him,  to- wit,  $ —  and  $ — , 
with  the  dates  of  payment,  and  that  said  clerk  sealed  said 
order  on  his  execution  docket,  and  at  the  place  of  entry  of 
said  execution  on  his  docket.  The  administrator  was 
present  in  court,  and  admitted,  that  soon  after  said  payment 
was  made,  he  came  to  Tuskegee  to  get  this  money,  or  a 
part  of  the  same,  to  pay  over  to  the  heirs  of  David  Skin- 
ner, whom  he  represented  as  poor  and  needy,  and  were 
urging  him  to  pay  them  some  money,  but  was  advised  not 
to  pay  them  any  until  [he  was  in  condition  to  make  a  final 
settlement,  and  pay  over  the  whole  amount  at  once,  and  he 
left  said  fund  undisturbed  in  the  hands  of  his  attorney. 
It  was  further  in  evidence,  that  $ —  of  said  money,  collected 
as  above  stated,  to-wit,  the  first  payment,  was  appropriated 
by  said  attorney,  in  payment  of  his  fees  as  attorney  for  his 
services  in  procuring  the  above  judgment  against  Bedell's 
estate,  by  suit  on  bond  to  make  titles  in  favor  of  Gibbs  and 
Skinner,  who  sued  together,  which  was  the  amount  agreed 
upon  ;  also  that  an  agreement  for  a  compromise  of  said 
judgment  was  entered  into  by  the  parties  to  the  suit,  by 
which  said  judgment  might  be  settled  for  less  than  its  face, 
and  that  several  payments  were  made  after  this  agreement 
for  compromise  had  been  entered  into,  and  were  made 
under  this  agreement  for  compromise  ;  and  the  said  attor- 
ney, G.,  states  that  the  reason  why  he  did  not  turn  over  said 
money  to  the  administrator,  was  that  he  did  not  desire  to 
do  anything  to  weaken  the  probabilites  of  the  settlement 
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of  the  indebtedness  under  the  compromise,  and  wished  to 
hold  the  matter  in  terrorem  over  the  representatives  of 
Bedell's  estate,  to  force  an  early  settlement  of  the  amount 
agreed  to  be  paid,  and  that  said  amount  had  never  been 
refunded  to  Bedell's  estate  ;  and  that  he  did  not  consider 
the  payments  above  made  to  Skinner  and  Gibb's  estate, 
until  the  whole  amount  was  paid  as  it  was  agreed  by  the 
parties  to  the  compromise,  that  the  judgment  was  to  be 
untouched  until  the  whole  amount  was  paid.  It  was  also  in 
evidence,  that  recently  an  execution  on  said  judgment  above 
alluded  to,  was  levied  upon  the  property  of  the  represen- 
tatives of  Bedell's  estate,  and  that  the  administrator  receiv- 
ed $ — ,  as  the  portion  due  his  estate  of  the  amount  collected 
on  said  execution,  and  that  he  charged  himself  with  the 
same.  This  was  all  the  evidence,  and  upon  this  evidence, 
the  court  refused  to  grant  said  motion  of  the  guardian  ad 
litem,  to  charge  said  administrator  with  said  sums  of  money 
paid  to  administrator's  attorney  ;  to  which  ruling  of  the 
court  the  heirs  of  the  estate,  by  their  guardian  ad  litem,  ex- 
cepted." He  appeals  to  this  court,  and  assigns  as  error, 
the  above  ruling  of  the  probate  court. 

Graham  &  Abercrombie,  for  appellant. 
GuNN  &  Strange,  contra. 

BYRD,  J. — I.  The  evid'ence  in  this  cause  authorized  the 
probate  court  to  charge  the  administrator  with  the  share  to 
which  the  estate  of  Skinner  was  entitled  of  the  money 
collected  by  the  attorney.  If  an  attorney  collects  money 
for  a  trustee,  and  he  permits  it  to  remain  in  the  hands  of 
the  former  for  so  long  a  time  as  was  done  in  this  case  with- 
out any  effort  to  collect  it,  the  court  should  charge  him 
with  it. — Lomax's  ExW.,  marg.  pages  291  and  292, 

n.  As  to  the  note  taken  in  part  payment  of  the  judg- 
ment, it  is  not  clear  from  the  evidence  that  it  has  been  col- 
lected, or  that  the  administrator  has  made  himself  liable 
to  be  charged  with  the  amount  thereof. — Douthit's  Adm'r 
V.  Douthit,  1  Ala.  597  ;  Duffee,  Adm'r,  v.  Buchanan  and  Wife, 
8  ib.  31 ;   Wilkinson  v.  Hunter,  37  ib.  268. 
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III.  We  do  not  think  that  the  fact  that  the  money  or  note 
was  received  in  satisfaction  of  a  compromise  of  the  judg- 
ment, can,  under  the  evidence,  vary  the  hability  of  the 
administrator.  Unless  there  is  some  express  stipulation  to 
the  contrary,  money  paid  on  a  compromise  is  a  payment 
fro  tanto  upon  the  debt,  and  a  failure  to  carry  out  the  com- 
promise by  the  party  making  the  payment  does  not  give 
him  any  claim  or  right  to  have  the  money  paid  refunded. 
The  agreement  shown  by  the  evidence  conferred  no  such 
right,  on  a  failure  to  pay  the  amount  agreed  on  compromise 
to  be  paid. 

IV.  An  administrator  who  permits  an  attorney,  whether 
under  an  agreement  or  not,  to  retain  funds  collected  on  a 
judgment  in  payment  of  fees,  is  chargeable  therewith,  and 
should  discharge  himself  by  a  receipt  of  the  attorney,  or 
in  some  other  mode.  If  he  fails  to  charge  himself  with 
the  money,  and  does  not  credit  himself  with  the  amount  of 
the  fee,  the  proper  way  for  the  distributees  to  reach  the 
question  of  the  reasonableness  of  the  fee,  is  to  make  a 
motion  to  charge  the  administrator  with  the  money,  and 
the  court  should  do  so  ;  and  upon  the  voucher  for  the  fee 
so  paid,  the  distributees  can  make  up  an  issue  to  test  its 
correctness,  and  the  court  should  allow  so  much  of  it  as 
the  evidence  sustains.— Eevised  Code,  §§  3137,  2147,  2160. 

The  decree  must  be  reversed  and  cause  remanded. 


WALDROP  vs.  PEARSON  et  al. 

[PBOMISSOEY    NOTE — EQUITABLE    TITLE.] 

1.  Promissory  note ;  party  having  equitable  title  may  maintain  action  at  law. 
W.  and  P.  were  joint  administrators  of  an  estate,  having  given  joint 
administration  bond  ;  P.  and  others  executed  a  note  for  purchase-money 
of  land  of  the  estate,  payable  to  "W.  and  P.,  administrators,"  &c. 
W.  took  upon  himself  the  sole  administration,  and  upon  final  settlement 
•was  charged  with  the  amount  of  the  note  as  cash.    Some  of  the  decrees 
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rendered  on  this  final  settlement  were  paid,  others  remained  unpaid. 
P.  has  not  settled  his  administration  ;  W.  brought  his  suit  at  law  on  said 
note  in  his  individual  n&me,— held,  that  under  this  state  of  facts,  the 
sole  equitable  title  to  the  note  vested  in  W.,  and  that  he  could  maintain 
the  action. 

Appeal  from  the  Circuit  Court  of  Jefferson. 
Tried  before  Hon.  Wm.  S.  Mudd. 

The  facts  of  this  case  are  stated  in  the  opinion  of  the 
court. 

Wm.  S.  Ernest,  for  appellant.  ♦ 

Porter  &  Martin,  contra. 

A.  J.  WALKEE,  C.  J.— This  suit  is  brought  by  the 
appellant  in  his  individual  name  alone,  upon  a  promissory- 
note  payable  to  himself,  "  and  David  Pearson,  administra- 
tors of  the  estate  of  David  Pearson,  deceased."  Waldrop, 
(the  appellant,)  and  David  Pearson,  one  of  the  appellees, 
were  joint  administrators  of  the  estate  of  David  Pearson, 
deceased,  having  given  a  joint  administration  bond.  The 
note,  which  is  the  cause  of  action,  was  given  in  considera- 
tion of  the  purchase  of  land  of  the  decedent's  estate. 
Waldrop  appears  to  have  acted  in  most  respects  as  if  he 
had  been  sole  administrator.  He  alone  petitioned  for  the 
sale  of  the  land,  and  he  alone  was  authorized  by  the  order 
of  sale  to  sell.  He  took  the  note  for  the  purchase-money 
of  the  land,  payable  to  himself  and  his  co-administrator, 
David  Pearson,  and  David  Pearson  was  a  payee  and  one  of 
the  makers  of  the  note.  Waldrop,  the  appellant,  made  a 
final  settlement  of  his  administration,  and  on  that  settle- 
ment was  charged  with  the  note  as  money.  Some  of  the 
decrees  rendered  or  the  final  settlement  were  paid  before 
the  commencement  of  the  suit,  others  remain  unpaid. 
David  Pearson  has  not  settled  his  administration.  The 
circuit  court  having  charged  the  jury  iidversely  to  the 
plaintiff's  right  of  recovery  upon  the  facts,  a  nonsuit  was 
taken.  When  the  note  was  executed,  an  action  at  law  could 
not  have  been  maintained  upon  it,  because  David  Pearson 
was  both  maker  and  payee.— iocy  v.  Le  Bruce  &  Frince, 
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(5  Ala.  904  ;  Tindal  v.  Bright,  Minor,  103  ;  Childress  v.  Child- 
ress, 3  Ala.  752  ;  Chandler  v.  Shehan,  7  Ala.  25 1 ;  King  v. 
Shackleford,  6  Ala.  423  ;  King  v.  ShacJcle/ord,  13  Ala.  435. 

It  must  be  admitted,  also,  that  aside  from  the  consderai- 
tion  above  noticed,  it  would  be  incompetent  for  one  of  the 
payees  to  maintain  a  suit  in  his  name  alone,  unless  the 
interest  of  his  co-payee  had  been  transferred  in  some  legal 
way  to  him. 

Both  these  objections  to  the  maintainance  of  an  action 
at  law  in  the  name  of  the  present  plaintiff  are  obviated,  if 
the  equitable  title  has  been,  by  any  matter  subsequent  to 
the  execution,  vested  exclusively  in  the  present  plaintiff. 
The  law  is  so  held  in  Willis  v.  Neod,  39  Ala.  464,  upon  an 
examination  of  the  effect  of  section  2523,  (2129,)  Revised 
Code. 

Did  the  rendition  of  a  decree  against  Waldrop,  on  a  final 
settlement  of  his  accounts  as  administrator,  charging  him 
in  favor  of  the  distributees  with  the  note  as  money,  have 
the  effect  of  vesting  the  sole  equitable  title  to  the  note  in 
him  ?  We  are  of  the  opinion  that  it  did.  We  recognize 
as  correct  the  doctrine,  that  the  recovery  of  judgment  for 
a  chattel,  or  its  value,  does  not  invest  the  defendant  with 
the  title,  and  that  satisfaction  can  alone  have  that  effect. — 
Smithy.  Hooks,  19  Ala.  101 ;  Spivey  v.  Morris,  18  Ala.  254  ; 
White  V.  Martin,  1  Porter,  101;  Blaumv.  Ghrockeron,  19  Ala. 
647  ;  S.  C,  20  Ala.  320 ;  Moseley  v.  Wilkinson,  24  Ala.  411. 
We  place  our  conclusion  that  the  equitable  title  to  the  note 
vested  in  Waldrop  alone,  upon  the  propositions,  that 
there  was  a  complete  administration  of  the  note  at  the 
election  of  the  distributees,  and  that  they  signified  their 
election  by  charging  Waldrop,  the  administrator,  as  for  a 
conversion  of  the  note  with  its  entire  amount.  It  has  been 
held,  "  that  the  property  of  the  goods  of  a  testator  or  in- 
testate will  be  considered  as  absolutely  vested  in  the  execu- 
tor or  administrator,  after  an  administration,  to  the  full 
amount  and  value." — 1  Lomax  on  Ex.,  t.  p.  375,  m.  p.  211, 
authorities  cited  in  note  4.  In  the  case  of  Hall  v.  ChenauLt, 
14  Ala.  710,  an  analogous  question  arose.  An  administra- 
tor was  charged,  upon  his  final  settlement,  with  a  note  taken 
by  him  as  administrator.    It  was  held  that  the  note  would 
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not  pass  to  an  administrator  de  bonis  non,  but  was  available 
to  the  administrator  as  a  set-off  against  his  individual 
creditor.  In  the  case  of  Tompkies  v.  Reynolds,  one  of 
several  executors  committed  a  devastavit  by  an  unauthor- 
ized loaning  of  a  note.  On  his  separate  final  settlement, 
he  having  resigned,  he  was  charged  with  the  note  as  cash. 
It  was  held,  that  he  could  maintain  an  action  to  recover 
on  the  contract  for  the  loan  of  the  note.  This  case  is  iden- 
tical in  principle  with  the  one  in  hand.  Its  features  would 
not  be  at  all  distinguishable  if  Waldrop  had  made  an  actual 
conversion  of  the  note.  A  difference  in  that  respect  can 
not  effect  the  principle,  when  Waldrop  has,  upon  the  elec- 
tion of  the  distributees,  been  charged  with  the  amount  of  the 
note  as  if  he  had  converted  it.  Suppose,  instead  of  retain- 
ing the  note  as  his  own  property,  Waldrop  had  transferred 
it  to  another.  A  case  would  have  been  presented  of  incon- 
sistent rights  in  the  distributees.  They  could  have  pursued 
the  note  as  assets  of  the  estate  before  charging  the  admin- 
istrator for  a  conversion  of  it,  but  not  after  they  had  elect- 
ed to  charge  him  and  treat  the  note  as  if  collected  and 
completely  administered  by  charging  him.  The  question 
is  upon  principle  the  same  in  this  case. 

It  is  said  that  Waldrop's  co-administrator  is  liable  for 
the  amount  of  the  note.  This  may  be  true,  but  he  is  not 
liable  as  for  a  conversion  jointly  with  Waldrop.  The  evi- 
nence  does  not  conduce  to  show  any  joint  conversion  or 
joint  negligence  in  reference  to  the  note.  Whatever  liabil- 
ity may  be  upon  Pearson,  the  co-administrator,  results  from 
the  fact  that  he  and  Waldrop  are  joint  obligors  in  the  ad- 
ministration bond.  From  this  it  may  result,  that  Pearson 
is  liable  because  he  stands  in  the  attitude  of  a  surety  for 
Waldrop.  Being  in  such  attitude,  he  is  interested  that 
Waldrop  should  pay  off  the  decree  against  him,  but  that 
is  an  interest  such  a  surety  always  has  in  the  affairs  of  his 
principal.  It  is  neither  a  jus  in  re  nor  a  jus  ad  rem.  The 
very  same  argument  might  be  made  to  prove  that  the 
sureties  upon  the  administration  bond  had  an  interest  in 
the  note.  It  can  not  be  that  the  title  of  Pearson  as  joint 
payee  of  the  note  remains.  If  it  did  he  could  receive  pay- 
ment of  it,  and  the  money,  when  received,  would  be  assets 
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in  his  hands  for  distribution.  This  would  not  be,  for  there 
has  already,  as  we  have  seen,  been  a  complete  administration 
of  the  note,  and  there  could  not  be  a  second  administration. 
Besides,  it  would  be  folly  to  permit  Pearson  to  collect  the 
note  as  assets  of  the  estate,  unless  he  were  subjected  to  a 
decree  in  favor  of  the  distributees  for  the  same,  and  such 
a  decree  would  be  a  mere  supererogation,  for  it  would  affect 
and  bind  precisely  the  same  parties  as  does  the  existing 
decree.  It  would  effect  a  repetition  of  the  decree  already 
obtained. 

We  think  the  plaintiff  can  maintain  the  action,  and  that 
the  charge  of  the  court  was  erroneous. 

Reversed  and  remanded. 


ELSTON  vs.  WYLEY,  Guardian. 

[riNAt,   SETTLEMENT    OF    GTJAEDIAN'S   ACCOUNTS.] 

1.  Guardian  competent  witness  for  himself;  when. — A  guardian  is  a  compe- 
tent witness  for  himself,  on  final  settlement  of  his  guardianship. — 
Kevised  Code,  §  2704. 

2.  Former  decisions. — The  former  decisions  of  this  court  on  investments 
by  guardians,  &c.,  in  Confederate  securities,  cited. 

Appeal  from  the  Circuit  Court  of  Calhoun. 

Heflin  &  McCraw,  for  appellant. 
Foster  &  Forney,  contra. 

BYRD,  J. — I.  The  guardian  was  a  competent  witness. — 
WalthaU  v.  WalthaU,  Guardian,  in  manuscript,  January 
term,  1868. 

II.  Appellant  assigns  as  error,  that  the  court  refused  "to 
charge  the  guardian  with  the  principal  and  interest  due  on 
the  notes  on  Ross,  Jones  and  Elston,  as  shown  by  the  bill 
of  exceptions."    It  appears  from  the  account,  that  the 
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guardian  did  charge  himself  with  the   amounts  of  these 
notes  and  interest  on  them  ;  and  then  interest  is  charged 
on  the  sum  total  to  May  1st,  1865,  and  added  the  interest 
to  the  principal,  and  charged  himself  with  interest  on  this 
sum  to  the  15th  January,  1868,  and   credited  himself  by 
Confederate   treasury-notes,  securities,  &c.,  on  hand  May 
1st,  1865,  and  with  interest  thereon  to  15th  January,  1868, 
and  with  commissions  and  attorney's  fees,  both  in  blank. 
And  the  credits  being  deducted,  left  a  balance  against  him- 
self of  $1,468  44.     The  court  rendered  a  decree  on  this 
account  against  the  appellee  for  the  sum  of  $2,099  64.     It 
does  not  appear  how  the  court  ascertained  this  sum  to  be 
due,  although  the  bill  of  exceptions  sets  out  all  the  evidence 
introduced  on  the  trial.    It  seems  to  us  that  on  the  evidence, 
the  court  gave  a  decree  for  a  larger  amount  than  the  ap- 
pellant was  entitled  to  recover,  upon  the  principles  settled 
in  the  following  adjudications. —  Watson  and   Wife  v.  Stone, 
Guardian,  40  Ala.  451 ;  DocJcery  v.  McDowell,  ib.  476 ;  Neil- 
son  V.  Cook,  ib.  498  ;  Schihle  v.  Bacho,  in  manuscript ;  Hoff- 
man V.  Stoudemire,  in  manuscript. 

Such  is  the  opinion  of  the  court.  My  views  on  this 
question  have  been  expressed  in  dissenting  opinions  in  other 
cases. 

There  is  no  error  of  which  appellant  can  complain,  and 
the  decree  of  the  court  is  afl&rmed. 


WOOD  vs.  FOET  et.  al. 

[motion   rOE  AFFIRMANCE  OF  JUDGMENT   ON   OEETIFICATE.  ] 

1.  Act  of  February  18<A,  1867,  to  prevent  discontinuance  of  undecided  ap- 
peals.—The  act,  approved  February,  1867,  entitled,  "an  act  to  prevent 
undecided  appeals  to  the  supreme  court  from  losing  their  force,  by  dis- 
continuance, or  otherwise,  unless  the  appellant  move  for  a  discontinu- 
ance, after  legal  cause  therefor  has  occurred,"— fteW,  to  have  been  of 
force  during  the  entire  day  of  its  approval. 
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2.  A  remedial  statute,  not  penal,  of  force  during  entire  day  of  approval. — 
"  A  public  statute,  remedial  in  its  character,  and  not  prescribing  pun- 
ishments, is  of  force  during  the  entire  day  of  its  approval,  and  the  law 
in  reference  thereto,  does  not  recognize  any  fraction  of  a  day." — {Held, 
farther,  on  this  point,  "that  the  decisions  are  not  entirely  harmonious.") 

Appeal  from  the  Circuit  Court  of  Eussell. 

Motion  for  an  aflfirmance  of  a  judgment  on  certificate. 

Stone,  Clopton  «fe  Clanton,  for  the  motion. 
No  counsel  opposed  the  motion. 

A.  J.  WALKER,  C.  J.— On  the  18th  February,  1867, 
an  act  was  approved,  which  declared  that  "  no  undecided 
appeal  to  the  supreme  court  heretofore  or  thereafter  taken, 
should  be  deemed  or  treated  as  discontinued,  or  as  having 
otherwise  lost  its  force,  unless  the  appellant  should  duly 
move  for  a  discontinuance,  after  the  legal  cause  for  a  dis- 
continuance had  occurred."  In  the  case  of  Carlton  & 
Slade  V.  Betts,  in  manuscript,  we  held  that  statute  to  be 
unconstitutional  in  its  application  to  appeals  taken  before 
its  adoption.  We  have  now  a  motion  for  an  affirmance  on 
certificate  of  a  judgment  from  which  the  appeal  was  taken 
on  the  day  of  the  approval  of  that  act.  Without  the  aid 
of  that  act  the  appeal  has  lost  its  vitality.  Therefore,  the 
right  of  the  appellee  to  an  affirmance  depends  upon  the 
question  whether  the  act  is  to  be  deemed  to  have  been  of 
force  during  the  entire  day  of  its  approval.  Upon  authority 
and  principles  of  policy  and  convenience,  carefully  limiting 
ourselves  by  the  necessities  of  this  case,  we  decide  that  a 
public  statute,  remedial  in  its  character,  and  not  prescribing 
punishments  or  penalties,  is  of  force  during  the  entire  day 
of  its  approval,  and  that  the  law  in  reference  thereto  does 
not  recognize  any  fraction  of  a  day.  Yet  we  concede  that 
the  decisions  are  not  entirely  harmonious. — In  re  Wilman, 
20  Yer.  653 ;  ArnM  v.  The  United  States,  9  Cranch,  104, 
119 ;  1  Kent,  455  ;  Joseph  Richardson,  6  Law  Reporter, 
392  ;  David  Hawes,  ib.  297  ;  Sedgwick  on  S.  &  C.  Law,  78, 
84  ;  Eliza  v.  State,  39  Ala.  693  ;  3Iobile  &  Ohio  R.  R.  Go.  v. 
State,  39  Ala.  573. 

The   affirmance  of  the  judgment  of  the  court  below  is 
granted. 
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ELLERBE  et  al.  vs.  ELLERJ3E  et  al. 

[bill  fob  spEcmc  perfobmance  of  paeol  conteact  foe  sale  of  land.] 

1.  Bills  for  specific  performance.— Under  bills  for  specific  performance  of  a 
contract,  the  rule  is  strictly  enforced,  that  the  proofs  must  correspond 
with  the  case  made  by  the  bill. 

2.  Same ;  chancery  court  exercises  a  discretion.— hx  such  cases,  the  chancery 
court  exercises  a  discretion,  in  refusing,  or  granting  its  aid,  not  an  ar- 
bitary  discretion,  but  one  governed  by  well  defined  general  rules  and 
principles. 

Appeal  from  the  Chancery  Court  of  Dallas. 
Heard  before  Hon.  John  Q.  Loomis. 

The  bill  in  this  case  wds  filed  by  John  A.  EUerbe,  EHza 
E.  Winn,  (formerly  EUerbe,)  and  her  husband,  Henry  J. 
Winn,  (appellants,)  on  the  27th  June,  1866,  for  the  purpose 
of  having  specifically  performed  a  parol  contract  for  the 
sale  of  land.    According  to  the  allegations  of  the  bill,  on 
or  about  the  I5th  day  of  January,  1862,  A.  W.  EUerbe  sold 
to  complainants  the  land  in   the  bill  mentioned,   being 
925  99-100  acres,  for  the  sum  of  $2,250,  for  which  com- 
plainants executed  their  promissory  notes  ;  at  the  time  of 
taking  said  notes,  A.  W.  EUerbe  prepared  a  deed  for  the 
purpose  of  conveying  to  them  the  lands ;  the  deed  was 
written  by  A.  W.  EUerbe,  but  was  never  signed  ;  but  he 
placed  complainants  in  possession,  which   they  have  con- 
tinued to  hold,  to  the  fiUng  of  the  bill  as  their  land,  under 
said  contract.     Said  notes,  so  given  to  A.  W.  EUerbe,  have 
not  been  paid,  but  they  offer  to  pay  the  same  in  fuU.    A. 
W.  EUerbe  died  in  the  month  of  April,  1865,  having  never 
executed  the  deed,  and  the  biU  is  filed  against  his  personal 
representative  and  heirs  at  law  for  a  specific  performance 
of  the  contract.    From  the  answer  and  proofs,  it  appears 
that  A.  W.   EUerbe,  in  January,  1862,  being  desirous  to 
make  a  gift,  or  donation,  by  way  of  advancement,  to  two 
of  his  chUdren,  John  A.  EUerbe,  and  Eliza  E.  Winn,  who 
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had  arrived  at  full  age,  and  being  desirous  that  these  two 
children  should  have  the  land  described  in  the  bill,  because 
it  was  detached  from  his  other  lands,  and  he  wished  it  to 
be  owned  jointly  by  the  two  children,  made  a  plat  of  the 
land,  drew  a  deed,  and  put  the  complainants  into  posses- 
sion of  the  land ;  that  A.  AY.  Ellerbe  had  made  an  estimate  of 
his  estate,  and  in  his  opinion,  it  amounted  to  enough  to 
enable  him  to  give  to  J.  A.  Ellerbe  and  Eliza  E.  Winn  this 
tract  of  land,  less  the  amount  of  the  four  notes,  required 
to  be  executed  by  Ellerbe  and  Winn,  and  that  the  payment 
of  these  notes  would  make  their  advancement  equal  to  what 
he  thought  he  would  be  able  to  give  his  other  children  ; 
that  the  value  of  the  land  at  the  time  of  making  the  notes 
was  $16,650,  and  the  difference  in  the  amount  of  the  notes 
and  the  value  of  the  land  was  $14,400  ;  that  the  transaction 
was  intended  as  an  advancement  to  his  two  children  by  A. 
W.  Ellerbe  of  the  land,  less  the  amount  of  the  notes,  and 
was  made  because  he  thought  he  would  be  able  to  give  to 
each  of  his  other  children  an  amount  equal  to  that  ad- 
vanced to  these  two,  and  they  were  put  in  possession 
of  the  land  with  this  understanding,  and  for  this  purpose. 
The  chancellor  dismissed  the  biU,  and  this  action  is  now 
assigned  for  error. 

Pettus  &  Dawson,  for  appellants. 

BYRD,  J. — I.  The  appellants  seek  to  enforce  the  specific 
performance  of  a  parol  contract  of  sale  of  land.  No  agree- 
ment, note,  or  memorandum  thereof,  expressing  the  con- 
sideration in  writing  and  signed  by  the  decedent,  is  relied 
on  as  a  ground  of  the  relief  sought.  Neither  is  there  any 
allegation  that  the  purchase-money,  or  a  portion  thereof, 
has  been  paid.  The  evidence  shows  that  the  appellants 
were  put  in  possession,  and  that  the  land  was  in  part  an 
advancement  to  them,  and  that  they  gave  their  notes  for 
the  balance  of  the  valuation.  They  do  not  rely  for  relief 
on  the  consideration  as  thus  proven,  but  on  their  right  as 
purchasers  for  a  valuable  consideration. — Revised  Code, 
§  1862. 
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The  parol  contract,  as  set  up  in  the  bill,  is  denied  by  the 
answers,  and  the  evidence  sustains  the  contract  as  set  up 
in  the  answer  of  Mrs.  EUerbe.  The  answers  do  not  insist 
on  the  statute  of  frauds  and  perjuries,  as  a  bar  to  the  re- 
lief sought.  But  we  think  that  the  appellants  have  failed 
to  prove  the  case  made  by  the  bill,  and  that  the  chancellor 
correctly  dismissed  it  on  the  ground  of  variance  between 
the  allegations  and  proof.  This  rule  is  very  strictly  en- 
forced in  cases  for  the  specific  performance  of  contracts  for 
sale  of  land.  Besides,  it  has  been  said,  that  it  is  a  matter 
of  discretion  on  the  part  of  the  court  to  enforce  the  specific 
performance  of  contracts,  and  it  is  not  a  matter  of  right  in 
either  party.  I  speak  not  of  a  discretion  unregulated  by 
any  legal  rules,  but  of  a  sound  and  reasonable  discretion, 
governed  by  well  defined  general  rules  and  principles.— 
2  Story  Eq.  742. 

We  think  that  the  chancellor  exercised  such  a  discretion 
in  the  dismissal  of  the  bill.  No  fraud  is  alleged,  and  no 
injury  set  up  as  a  ground  of  rehef.  Such  allegations  may 
not  be  necessary  in  all  cases  of  this  kind,  but  when  omitted, 
or  not  proven  if  made,  the  court  could  very  properly  con- 
sider the  omission  or  failure  of  proof,  in  making  up  an 
opinion  on  the  propriety  of  granting  the  relief  in  such  a 
case  as  is  made  by  the  record  before  us.— See  2  Story  Eq. 
Ju.,  from  §  755  to  760  ;  §§  769  and  771  ;  Gentry  v.  Rogers, 
40  Ala.  442. 
Decree  afl&rmed. 


CALHOUN  vs.  POWELL. 

[APPEAL  FEOMMOTIOK  TO  DISMISS  FOB  WANT  OF  EQUITY.] 

1     Act  of  February  23rd,  1866,  to  allow  appeal  from  an  order  overruling 

'motion   to    dismiss  for  want  of  equity. -The  act.   approved    February 

23rd   1866.  (Pamph.  Acts,  p.  94),  does  not  authorize  an  appeal  from  an 

order  of  the  ChanceUor,  refusing  to  dissolve  an  injunction.   Itauthonzes 
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an  appeal,  by  consent  of  the  opposite  party,  from  a  decree  overruling  a 
motion  to  dismiss  a  bill,  for  want  of  equity. 
2.  Chancery  practice,  on 'motion  to  dismiss  for  want  of  equity. — Where  a 
defendant,  in  his  answer,  has  demurred  to  the  bill  for  want  of 
equity,  he  has  no  right,  under  the  rules  in  chancery,  to  make  a 
motion  to  dismiss  the  bill  for  want  of  equity,  at  least  before  the 
final  hearing. 

Appeal  from  the  Chancery  Court  of  Montgomery, 
Heard  before  Hon.  N.  W.  Cocke. 

The  bill  in  this  case  was  filed  on  November  26th,  1867, 
and  sought  to  enjoin  the  defendant,  (appellant)  from  col- 
lecting a  certain  judgment  which  the  defendant  had  re- 
covered of  the  complainant,  (appellee)  in  the  circuit  court 
of  Montgomery.  At  the  March  term  1868,  and  before  the 
final  hearing,  the  cause  was  "  submitted  on  motion  of 
defendant,  to  dismiss  the  bill  for  want  of  equity,  and  if  that 
is  overruled,  then  on  motion  to  dissolve  the  injunction,  on 
the  denials  of  the  answer."  The  chancellor  overruled  both 
motions,  and  an  appeal  by  consent  was  taken  from  this 
ruling  of  the  court  by  the  defendant. 

"Watts  &  Troy,  for  appellant. 
'  Stone,  Clopton  &  Clanton,  contra. 

BYRD,  J.— 1.  The  act  approved  February  23rd,  1866, 
(p.  94)  does  not  authorize  an  appeal  from  an  order  of  the 
chancellor  refusing  to  dissolve  an  injunction. 

That  act  authorizes  an  appeal,  upon  the  consent 
of  the  opposite  party,  from  a  decree  overruling  a  motion 
to  dismiss  a  bill  for  want  of  equity. 

2.  Kule  71  (Revised  Code,  p.  833)  gives  the  defendant  the 
right,  "at  the  caUing  of  the  cause,  when  he  has  not  demurred 
for  want  of  equity,"  to  move  to  dismiss  the  bill  for  that 
cause.  Rule  69  requires  that  all  demurrers,  whether  con- 
tained in  the  answer  or  not,  should  be  disposed  of  on  the 
caUing  of  the  cause,  without  waiting  for  the  cause  to  be 
ready  on  the  proof. 

In  this  case  a  demurrer  was  interposed  to  the  equity  of 
the  bill  in  the  answer,  which  was  undisposed  of  at  the  time 
the  motion  to  dismiss  for  want  of  equity  was  made. 
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The  rule  (71)  only  gives  the  right  to  a  defendant  to  make 
such  a  motion  "  when  he  has  not  demurred  for  want  of 
equity."  Such  a  motion  is  not  one  of  right,  except  in 
the  case  prescribed  by  the  rule,  and  the  overruling 
such  a  motion  before  the  final  hearing  has  been  considered 
a  matter  of  discretion.  For  the  chancellor  may,  even 
when  the  bill  wants  equity,  overrule  the  motion  and  retain 
the  bill  for  amendment. 

But  the  statute  having  given  an  appeal  when  such  a 
motion  is  overruled,  it,  by  implication  at  least,  makes  the 
action  of  the  court  on  such  a  motion,  reviewable  by  this 
court,  when  the  party  under  the  rule  of  court  has  entitled 
himself  to  have  his  motion  passed  on  by  the  chancellor. 

In  this  case,  having  demurred  to  the  bill  for  want  of 
equity,  he  had  no  right  under  |ihe  rule  to  make  the  motion, 
at  least  before  the  final  hearing,  and  therefore  the  chan- 
cellor did  not  err  in  overruling  it,  although  he  did  so  for 
another  reason.  This  view  is  sustained  by  section  3350  of 
the  Code.  For  although  a  demurrer  must  set  forth  the 
ground  specially  or  not  be  heard,  yet  on  the  final  hearing 
the  bill  may  be  dismissed  for  want  of  equity. -5  Porter 

554. 

As  such  action  is  now  made  reviewable,  it  will  become  a 
matter  of  some  interest  to  lay  down  a  rule  which  will 
govern  this  court  in  revising  that  action  upon  a  question 
which  has  heretofore  been  exclusively  one  of  discretion,  be. 
fore  the  final  hearing. 

It  would  seem  that  this  court  should  never  reverse  the 
action  of  the  court  below  in  overruling  such  a  motion  be- 
fore final  decree,  except  in  a  case  where  it  is  clear  that  the 
bill  cannot  be  amended  so  as  to  relieve  it  from  objection. 

And  in  this  case  we  do  not  perceive  that  the  ruling  of  the 
chancellor  is  obnoxious  to  the  rule  indicated.  We  say  in- 
dicated, because  we  do  not  intend  to  declare  what  should 
be  the  rule,  as  it  is  unnecessary  to  do  so  at  this  time,  but 
prefer  to  leave  the  question  an  open  one.  We  aflSrm  the 
ruling  of  the  chancellor  on  the  point  first  stated  on  this 
branch  of  the  case. 

Affirmed. 
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MABTIN  vs.  BABOKN,  Adm'x,  et  al. 

[guardian  and  WABD — ACCOUNT — CONVEE8ION.] 

1.  Conversion  by  guardian  of  ward' a  funds. — Where  a  guardian  converts 
the  funds  of  his  ward  to  his  own  use,  by  investing  them  in  property, 
the  ward  is  entitled,  at  his  election,  to  have  the  property  and  the  pro" 
fits  derived  therefrom. 

2.  Probate  court;  powers  o/.— When  the  cause  will  involve  the  necessity 
of  divesting  titles  to  real  estate,  and  taking  an  account  of  profits,  the 
powers  of  the  probate  court  are  inadequate. 

Appeal  from  the  Chancery  Court  of  Macon. 
Heard  before  Hon.  N.  W.  Cocke. 

The  bill  in  this  case  was  filed  by  O.  W.  Martin,  (the 
appellant)  against  M.  P.  Kaborn,  as  administratrix  of  John 
L.  Raborn,  deceased,  and  others,  (appellees),  on  the  15th 
February,  1867.  The  case  made  by  the  bill  is  as  follows  : 
In  1850,  John  L.  Raborn  was  appointed  by  the  probate 
court  of  Macon,  guardian  of  the  complainant,  and  acted  in 
that  capacity  until  his,  the  guardian's  death,  in  1862.  He 
died  without  having  made  a  settlement  of  his  guardian- 
ship. Said  guardian  came  into  possession  of  a  large  sum 
of  money,  belonging  to  his  ward,  and  with  this  money 
purchased  land  and  other  property,  for  his,  the  guardian's 
own  use  and  benefit,  and  otherwise  speculated  with  said 
funds.  On  the  death  of  John  L.  Raborn,  his  widow,  M. 
P.  Raborn  was  appointed  administratrix  of  his  estate,  and 
in  1864  filed  her  accounts  and  vouchers  with  said  probate 
court  for  a  settlement  of  her  intestate's  guardianship.  She 
charged  her  intestate  with  the  original  amount  of  said 
ward's  estate,  less  credits  for  outlays  of  the  ward,  and  with 
interest  thereon  from  the  time  received,  not  accounting  for 
the  use  of  the  ward's  money,  or  showing  that  the  same  had 
been  used  and  employed  by  the  guardian  for  his  own  use 
and  benefit.  It  was  ordered  by  the  probate  court  that 
said  account  be  "  passed  and  allowed",  and  one  J.  J.  Love- 
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less  was  appointed  guardian  to  represent  the  interest  of 
said  ward.  No  decree  was  rendered  on  this  settlement. 
Afterwards,  to  wit,  in  the  year,  1866,  said  Loveless,  as 
guardian,  moved  the  probate  court  for  a  decree  nunc  pro 
tunc,  on  said  account,  in  his  favor  as  guardian,  and  for 
revival  of  the  cause.  The  court  rendered  the  decree,  nunc 
pro  tunc,  as  prayed  fcr,  but  rendered  no  decree  reviving 
the  same.  Complainant  alleges  that  this  settlement  was  a 
fraud  upon  his  rights,  and  charges  that  said  administratrix, 
and  said  guardian,  Loveless,  at  the  time  of  said  settlement, 
had  full  knowledge  of  the  manner  in  which  said  deceased 
guardian  had  used  and  employed  complainant's  estate, 
and  of  his  liability  therefor.  The  complainant  elects  to 
take  what  remains  of  the  property,  acquired  by  his  guardian, 
from  the  use  of  his  ward's  estate,  instead  ot  the  money  rep- 
resented by  said  property.  The  prayer  of  the  bill  is,  that 
the  title  to  the  real  property  thus  acquired  by  said  guardian 
may  be  divested  out  of  his  heirs,  and  vested  in  complain- 
ant ;  to  set  aside  said  settlement  and  decree  in  the  probate 
court,  and  a  prayer  for  general  relief.  J.  J.  Loveless  and 
the  heirs  at  law  of  John  L.  Raborn,  were  also  made  parties 
defendant.  Out  hefinal  hearing  the  chancellor  dismissed 
the  bill,  and  this  action  is  now  assigned- for  error. 

EiCE,  Semple  &  GoLDTHWAiTE,  for  appellant. — 1.  The 
relation  of  guardian  and  ward  involves  the  "  most  impor- 
tant and  delicate  of  trusts." — 1  Story  Eq.  Jur.  §  317.  And 
the  court  of  chancery  has  original  jurisdiction  of  all  the 
dealings  and  transactions  growing  out  of  or  connected  with 
that  relation,  independent  of  any  statutory  provision.  This 
original  jurisdiction  is  not  ousted  by  statutes  which  merely 
give  remedies  in  other  courts  similar  to  those  given  in 
chancery. — Simmons  v.  Waldron,  28  Ala.  R.  629. 

2.  The  matters  of  the  bill  in  the  present  case  are  of 
eaxlmive  equity  cognizance.  The  probate  court  has  no 
jurisdiction  as  to  such  trusts  as  complainant  here  seeks  to 
enforce,  or  as  to  the  election  complainant  here  makes ;  and 
therefore  no  decree  of  the  probate  court  can  oust  the  juris- 
diction of  the  chancery  court.  Complainant  asserts  rights 
41 
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here  which  the  probate  court  had  no  jurisdiction  to  pass 
upon. —  Gerald  v.  Bunkley,  17  Ala.  R.  177,  and  authorities 
cited  for  appellant  in  Hoard's  Heirs  v.  Nash,  at  January 
term,  1868  ;  2  Story  Eq.  Jur.  §  1258  to  1263. 

Where  the  guardian  has  made  profits  by  the  employment 
of  the  funds  of  the  ward,  the  latter  may  elect  to  take  the 
proms.— Kyle  v.  Barnett,  17  Ala.  R.  306;  Tiffany  <fe 
Bullard's  Law  of  Trusts,  <fec.,  594,  595,  and  notes. 

If  the  profits  cannot  be  ascertained  compound  interest 
will  be  allowed.— Tiffany  &  Bullard's  Taw  of  Trusts,   594. 

3.  The  pretended  settlement  in  the  probate  court  was  "  a 
fraud  on  the  court ;"  in  this,  that  the  law  requires  a  guard- 
ian (or  his  administrator)  to  state  a  true  and  full  account 
of  his  dealings  as  guardian  with  the  funds  of  the  ward ; 
this  true  and  full  account  was  luithheld  from  the  court,  and 
another  statement  or  account,  of  a  totally  different  nature 
and  effect,  foisted  upon  the  court,  thus  deceiving  the  court. 
The  court  was  kept  in  ignorance  of  material  facts  which 
should  have  been  disclosed  to  it  by  the  guardian  or  his 
administratrix.  The  court  was  kept  ignorant  of  the  use  in 
trade  and  speculation,  by  the  guardian  of  the  ward's  funds, 
and  of  the  profits  therefrom  ;  and  by  thus  keeping  the  court 
ignorant,  and  imposing  upon  the  court  another  version  of 
the  dealings,  the  administratrix  of  the  guardian  obtained  a 
decree  which  the  disclosure  of  the  tridh  (and  the  very  truth 
which  the  guardian  or  his  administratrix  was  hound  to  dis- 
close) would  have  prevented.  No  such  decree  can  stand 
in  a  court  of  equity. — Kennedy  v.  Daly,  1  Schoales  & 
Lefroy's  Eep.  375,  389,  396. 

A.  J.  WALKER,  C.  J.— The  ward  was  entitled  at  his  elec- 
tion to  have  the  property  in  which  his  guardian  invested  his 
funds,  and  also  the  profits  derived  from  those  funds.  The 
relief  of  the  ward  in  this  case  will  involve  the  necessity  of 
divesting  titles  to  real  estate  and  taking  an  account  of 
profits.  The  powers  of  the  probate  court  were  not  adequate 
to  grant  the  relief  sought  by  the  complainant. 

Reversed  and  remanded. 
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GUILFORD  &  CO.  vs.  KENDALL. 

[actions   of   trespass   and    case — DEMT7EBEE.] 

1 .  Code  has  not  abolished  distinction  between  trespass  and  case ;  the  two 
actions  can  not  be  joined. — The  Code  has  not  abolished  the  com- 
mon-law distinction  between  actions  of  trespass  vi  et  armis,  and  on 
the  case  ;  and  a  count  in  each  can  not  be  joined  in  the  same  action. 

2.  Demurrer — appeal. — Where  a  defendant  interposes  several  grounds  of 
demurrer  to  the  complaint,  and  the  court  sustains  them  all,  and  the 
plaintifl"  declines  to  amend,  and  judgment  final  is  rendered  against 
him,  and  he  appeals,  the  appellate  court  will  sustain  the  action  of  the 
primary  court,  if  any  one  of  the  grounds  of  demurrer  is  well  taken. 

3.  Complaint  in  trespass  and  case  ;  what  it  must  aver. — To  sustain  the  suf- 
ficiency of  a  complaint  in  trespass  or  case  on  demurrer,  the  act  causing 
the  injury  must  be  averred  to  be  wrongful,  or  some  equivalent  averment 
used. 

Appeal  from  the  Circuit  Court  of  Barbour. 
Tried  before  Hon.  H.  D.  Clayton. 

The  appellants  instituted  their  suit  against  the  appellee 
on  the  15th  January,  1867.  The  complaint  is  as  follows  : 
"  Plaintifis  claim  of  the  defendant  $5,000,  due  as  damages 
for  a  trespass  by  him  in  the  month  of  June,  1866,  on  a 
stock  of  goods,  held  and  owned  by  plaintiffs  at  that  time, 
and  kept  in  the  following  storehouse,  to- wit,  the  brick  store 
of  E.  C.  Joyce,  now  occupied  by  him  as  a  place  of  business, 
in  the  city  of  Eufaula,  and  situated  on  the  south  side  of 
Broad  street,  three  doors  east  of  the  corner  formerly  known 
as  the  Copeland  &  Cannon  corner,  by  digging  and  under- 
mining said  brick  store,  in  said  month  of  June,  1866,  by 
which  said  brick  store  was  thrown  down,  and  the  plaintiffs' 
stock  of  goods  greatly  damaged,  and  the  plaintiffs  deprived 
of  a  place  of  business,  and  put  to  a  great  trouble  and  ex- 
pense in  moving  their  goods,  and  obtaining  another  place 
of  business,  to  the  damage  of  plaintiffs,  $5,000,  wherefore 
they  sue."  The  defendant  interposed  the  following  demur- 
rer :  "  The  defendant  demurs,  in  short  by  consent,  to  the 
complaint  of  the  plaintiffs,  upon  these  grounds,  to- wit : 
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1.  That  the  complaint  begins  in  trespass  vi  et  armis,  and 
concludes  in  trespass  on  the  case.  2.  That  the  complaint 
does  not  aver  that  the  building  of  E.  C.  Joyce,  in  which 
plaintiffs'  goods  were  stored,  was  an  ancient  building,  or  by 
any  reason  entitled  to  any  immunity,  or  special  protection 
of  the  law.  d.  That  the  complaint  does  not  allege  that 
the  digging  and  undermining  bv  the  defendant  was  wrong- 
ful, or  any  matters  which  show  that  the  defendant  did  any 
act  forbidden,  or  omitted  any  act  or  thing  commanded  by 
the  law,  in  the  digging,  or  undermining.  4.  That  the  com- 
plaint contains  no  sufficient  averments,  affirmative,  or  neg- 
ative, upon  which  plaintiff  can  recover  in  this  action." 
The  court  sustained  the  demurrer,  and  the  plaintiff  declin- 
ing to  amend,  gave  judgment  for  the  defendant.  The  error 
assigned  is,  the  sustaining  of  the  demurrer  to  the  com- 
plaint. 

Alpheus  Baker,  for  appellants. — 1.  If  the  complaint  is 
a  good  one,  either  in  trespass  or  in  case,  the  demurrer  ought 
to  have  been  overruled. 

2.  If  the  complaint  begins  in  trespass,  it  does  not  conclude 
in  case,  the  conclusion  being  merely  a  statement  of  the 
"damage"  occasioned  by  appellee's  wrongful  act. — Declara- 
tions in  Trespass ;   Chitty  on  PL,  vol.  2,  p.  851  and  872. 

3.  The  employment  in  the  complaint  of  the  word  "  tres- 
pass," sufficiently  implies  that  the  act  complained  of  was 
wrongful. — Forms  for  Trespass  to  Land,  Revised  Code, 
page  677. 

4.  The  complaint  alleges  that  appellee,  in  his  wrongful 
act,  undermined  the  house  in  which  appellants'  goods 
were  stored  by  digging.  If  the  allegation  were  pro- 
ven on  the  trial,  then  the  rights  of  the  owner  of  the 
soil,  extending  downwards  and  upwards,  indefinitely,  must 
have  been  invaded  by  the  digging.  A  new  house  is  entitled 
to  as  much  immunity  from  being  dug  under,  undermined,  as 
an  "  ancient"  one.  The  complaint  does  not  allege  that  ap- 
pellee dug  upon  an  adjacent  lot,  but  that  he  dug  under  the 
house  ;  he  undermined  it. 

John  Gill  Shorteb,  contra. — 1.  The  decision  of  the  cir- 
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cuit  judge  was  correct,  if  the  complaint  be  held  to  be  in 
trespass  vi  et  armis,  for  the  facts  alledged  in  the  complaint 
show  the  plaintiffs'  damages,  if  any  incurred,  were  conse- 
quential and  not  direct.  The  form  of  action  should  have 
been  in  case  and  not  in  trespass.  This  plainly  appears 
upon  the  face  of  the  complaint  itself. 

2.  If  the  complaint  is  held  to  be  in  form  of  trespass  on 
the  case,  then  the  demurrer  is  well  taken,  for  the  reason 
that  every  thing  alleged  in  it  may  be  true,  and  yet  the  de- 
fendant may  not  be  liable  for  any  damages  the  plaintiffs 
sustained  by  the  falling  of  the  house  in  which  their  goods 
were  stored. 

By  reference  to  the  authorities,  it  will  appear  that  every 
owner  of  land  has  what  may  be  called  a  natural  right  of 
lateral  support  of  his  soil  beneath  the  surface,  so  that  if  A. 
so  dig  on  his  own  soil,  and  so  near  the  land  of  B.,  as  to  cause 
the  soil  of  B.  to  fall  away  andjinto  the  pit  dug  by  A.,  he  is 
liable  to  B.  for  the  damages  sustained  by  the  injury  in  de- 
stroying his  natural  right  of  lateral  support  of  his  soil. 
But  this  principle  ceases  with  the  surface  of  the  land,  and 
as  every  owner  has  equal  rights  to  build  upon  his  own 
land,  no  one  can  build  so  near  the  line  of  another  as  to 
take  away  his  right  to  lay  foundations  and  build  also.  In 
other  words,  each  adjoining  proprietor  builds  at  his  peril, 
so  that  if  his  building  is  endangered  or  injured  by  another 
who  is  digging  on  his  own  and  adjoining  land,  he  has  no 
right  of  action  for  damages  to  the  building.  There  are 
various  decisions  upon  this  interesting  question,  but  the 
leading  cases  in  England  and  the  United  States,  in  which 
the  above  principles  are  recognized  and  settled,  are  the 
following  :—  Wyatt  v.  Harrison,  3  Barnwell  &  Adolphus, 
English  Com.  Law  Rep.,  page  205  ;  Thurston  v.  Hancock, 
12  Mass.  Rep.  220 ;  Lasala  v.  Holbrook,  4  Paige's  Chan. 
Rep.  169  ;  see,  also,  Masey  v.  Joyner,  4  Car.  &  Paine,  161 ; 
Peyton  v.  St.  Thomas  Hospital,  9  Barn.  &  Creswell,  725,  and 
3  Kent's  Com. 

3.  The  plaintiff,'  in  his  complaint,  should  have  alleged 
that  the  digging  was  done  in  a  careless  and  negligent  manner, 
whereby  damage  accrued,  or  some  other  of  equivalent  im- 
port, so  as  the  defendant  could  have  met  it,  under  the  plea 
of  the  general  issue. — Moody  v.  McLellan,  39  Ala.  Rep. 
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BYED,  J. — I.  The  distinctions  existing  at  common  law 
between  the  actions  of  trespass  vi  et  armis  and  on  the  case, 
have  not  been  abolished  by  the  Code,  and  a  count  in  each 
can  not  be  joined  in  the  same  action. — BelVs  Adrn'r  v.  Troy^ 
35  Ala.  202. 

II.  Whether  the  complaint  in  this  cause  is  in  trespass  or 
in  case,  it  is  unnecessary  to  decide,  if  either  of  the  assign- 
ments of  demurrer  is  well  taken  ;  for  where  several  grounds 
of  demurrer  are  specified,  and  the  court  sustains  them  all, 
although  some  are  not  well  assigned,  and  the  plaintiff  de- 
clines to  amend  the  complaint,  and  the  court  thereupon 
gives  judgment  final  against  the  plaintiff,  and  he  appeals, 
this  court  will  not  reverse  the  judgment,  if  any  one  of  the 
grounds  is  well  taken.  The  party,  if  he  desiies  to  avail 
himself  of  the  error  of  the  court  in  sustaining  the  grounds 
not  properly  assigned,  should  offer  to  amend  so  as  to  make 
the  complaint  good,  and  having  done  this,  or  if  the  court 
refuses  to  allow  him  to  amend  without  doing  so  as  to  the 
grounds  not  well  taken,  then  he  could  place  himself  in  a 
position  to  have  the  action  of  the  court  reviewed  on  the 
assignments  which  were  erroneously  sustained. 

III.  Whether  the  action  is  trespass  or  case,  it  was  neces- 
sary to  have  averred  that  the  "  digging  and  undermining" 
was  wrongful.  There  is  no  form  prescribed  in  the  Code  for 
a  complaint  in  an  action  on  the  case.  There  is  one  given 
for  an  action  of  trespass,  and  that  uses  the  word  wrongfully. 
The  complaint  in  this  case  does  not  even  conform  to  the 
only  analogous  form  furnished  by  the  Code.  It  is  not  in- 
dispensable to  a  good  complaint,  that  the  exact  language 
of  the  Code  should  be  used.  But,  in  this  complaint,  no 
word  or  phrase  equivalent  to  the  word  "  wrongfully"  is  em- 
ployed. A  party  having  a  right  to  dig  under  or  undermine 
a  house,  might  do  it  so  unskillfully  as  to  injure  the  house  or 
the  contents  of  it,  and  would  be  liable  for  the  injury  done. 
On  the  other  hand,  a  party  may  have  such  a  right,  and  ex- 
ercise it  and  cause  an  injury  for  which  he  would  not  be 
responsible.  The  act  causing  the  injury  must  be  averred 
to  be  wrongful,  or  some  equivalent  averment  used,  in  order 
to  sustain  the  sufficiency  of  a  complaint  in  trespass  or  case 
on  demurrer. 
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The  third  assignment  of  demurrer  must  therefore  be  held 
to  be  well  taken  to  the  complaint,  and  the  judgment  of  the 
court  must  be  affirmed. 


PENN  vs.  EDWAED8. 

[attachment.  ] 
1.  Attachment.— The  refusal  to  quash  an  attacliment  is  not  revisable   on 


error. 


2.  Same;  complaint  must  fee^ied.— The  plaintiff  in  attachment  is  required 
(Revised  Code,  §  2998,)  to  file  a  complaint,  and  it  is  error  to  render 
judgment  by  default  without  a  complaint. 

Appeal  from  the  Circuit  Court  of  Dekalb. 
Tried  before  Hon.  W.  J.  Haeealson. 

The  appellant  made  affidavit  before  a  justice  of  the  peace, 
and  sued  out  an  attachment  against  the  appellee  on  the 
10th  day  of  October,  1866,  returnable  to  the  circuit  court. 
The  defendant  in  this  court  moved  to  quash  the  attachment, 
but  his  motion  was  overruled.  At  the  spring  term,  1867,  a 
judgment  by  default  was  rendered  against  the  defendant. 
No  complaint  was  filed  in  the  cause.  The  defendant  ap- 
pealed, and  assigned  the  following  errors  :  1st.  In  render- 
ing judgment  against  the  appellant.  2d.  In  not  quashing 
the  attachment,  on  motion  of  appellant.  3d.  In  rendering 
judgment  by  default.  4th.  In  rendering  judgment,  no  com- 
plaint having  been  filed  in  the  cause. 

M.  J.  TuBNioEY,  for  appellant. 

BYRD,  J.— I.  The  action  of  the  court  in  overruling  a 
motion  to  quash  the  attachment,  is  not  reviewable  on  ap- 
peal—Reynolds V.  Bell,  3  Ala.  57  ;  Mdsey  v.  Walker,  8  Ala. 
167  ;  12  ib.  472  ;  GiU  v.  Downs,  26  ib.  670.    The  act  ap- 
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proved  February  23d,  1866,  (Pamphlet  Acts,  94,)  does  not 
aid  the  appellant. 

II.  The  Code  requires  the  plaintiff  in  attachment  to  file 
a  complaint,  (§  2998,)  and  it  is  error  for  the  court  to  render 
judgment  by  default  without  a  complaint.— ^??iasow  v.  Nashi 
19  Ala.  104. 

Reversed  and  remanded. 


Mcelroy  et  al.  vs.  Thompson,  adm'e. 

[SETTIJEMENT   OF  ADMINISTKATOK's  ACCOUNTS.] 

1.  Conversion  of  trust  funds  hy  administrator. — An  administrator  who 
mixes  the  trust  funds  with  his  own,  and  uses  them  in  his  business,  is 
chargeable  with  the  value  of  such  funds,  at  the  time  of  the  conversion, 
or  with  the  profits  made  by  such  use,  at  the  election  of  the  cestuis  que 
trust. 

Appeal  from  the  Probate  Court  of  Walker. 

In  the  matter  of  the  final  settlement  of  the  accounts  and 
vouchers  of  Thomas  Thompson,  (appellee,)  as  administra- 
tor of  the  estate  of  J.  H.  McElroy,  deceased,  made  on  the 
27th  November,  1866 ;  Wm.  T.  McElroy,  a  distributee,  and 
F.  A.  Gamble,  administrator  de  bonis  non  of  the  estate,  con- 
testants. The  administrator  charged  himself  with  $4,625  25, 
collected  at  different  times,  in  Confederate  money,  on  notes 
given  for  the  purchase  of  property  belonging  to  the  estate  ; 
and  credited  himself  with  $3,503  00  in  Confederate  money, 
leaving  a  balance  in  his  hands  of  $1,122  65  in  Confederate 
money.  A  small  portion  of  the  $3,508  00  was  used  in  dis- 
charging debts  of  the  estate,  and  the  balance  was  paid  to 
certain  distributees.  As  the  bill  of  exceptions  states,  "  the 
administrator,  Thompson,  admitted  in  open  court,  that  he 
had  not  kept  the  money  he  had  collected  of  the  assets  of 
said  estate,  separate  and  apart  from  his  own,  but  kept  them 
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in  the  same  pocket-book ;  that  he  was  purchasing  cotton 
all  along  during  the  war,  but  that  he  always  kept  enough 
Confederate  money  on  hand  to  pay  the  estate,  or  distribu- 
tees, the  amount  he  had  collected."  The  contestants  moved 
the  court  to  charge  the  administrator  with  the  value  of  the 
Confederate  money,  alleged  to  have  been  collected  by  him 
from  assets  of  the  estate,  and  offered  to  prove  the  value  of 
said  Confederate  money,  but  the  court  would  not  allow  such 
proof,  and  refused  to  charge  the  administrator  with  the 
value  of  the  Confederate  money,  and  the  contestants  ex- 
cepted. There  were  other  questions  raised  on  thejecord 
and  assigned  for  error,  but  as  they  are  not  noticed  in  the 
opinion  of  the  court,  it  is  thought  unnecessary  to  notice 
them  here. 

Wm.  S.  Ernest,  for  appellant. 
Porter  &  Martin,  contra. 

BYRD,  J. — I.  An  administrator  who  mixes  the  trust 
funds  with  his  own,  and  uses  them  in  his  business,  must  be 
held  chargeable  with  the  value  of  such  funds  at  the  time 
of  the  conversion,  or  with  the  profits  made  by  such  use,  at 
the  election  of  the  parties  beneficially  interested.— DeJar- 
nette  v.  DeJarnette,  41  Ala.  708. 

The  court  should  have  charged  the  appellee  upon  the 
evidence  set  out  in  the  bill  of  exceptions,  with  the  value  of 
the  balance  of  the  Confederate  treasury-notes  not  disbursed 
or  paid  to  the  distributees,  at  the  date  of  their  conversion. 
Walls,  (&c.  V.  Grigsby,  in  manuscript,  January  term,  1868. 

For  this  error  the  decree  of  the  court  must  be  reversed  ; 
and  as  to  the  other  matters  excepted  to,  which  have  any 
merit,  it  is  unnecessary  to  express  an  opinion,  as  the  evi- 
dence on  another  trial  may  be  materially  variant.  For  it 
is  certainly  in  the  power  of  the  appellee  to  prove,  by  his 
own  evidence,  or  that  of  witnesses,  that  he  actually  received 
Confederate  notes  as  stated  in  his  account,  if  it  is  a  fact, 
and  if  he  does  not  make  such  proof  to  the  satisfaction  of 
the  court,  then  the  court  would  be  authorized  to  charge 
him  with  the  balance  of  eleven  hundred  and  twenty-two 
dollars  and  sixty-five  cents,  as  shown  by  the  record. 
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We  do  not  intend  to  intimate  that  the  court  should  or 
should  not  have  charged  him  with  it  on  the  evidence.  But 
as  he,  in  his  account,  charged  himself  with  several  sums 
"  collected  in  Confederate  money,"  and  the  evidence  shows 
that  he  mixed  it  with  his  own,  and  used  it  in  his  business, 
the  court  should,  upon  the  motion  made  by  the  appellants, 
have  charged  him  with  the  value  of  it  at  the  date  of  the 
intermixture  and  use. 

It  will  be  competent  for  appellants,  on  another  trial,  if 
the  funds  were  received  in  Confederate  notes,  as  stated  in 
the  account,  and  were  mixed  with  his  own  funds  and  used 
by  him,  to  introduce  evidence  to  prove  their  value  at  the 
time  of  such  conversion  ;  and  in  that  event,  the  appellee 
will  be  chargeable  with  interest  on  such  value  from  that 
time. 

Reversed  and  remanded. 


PHILLIPS  vs.  SELLERS. 

[ASSXrMPSIT.  ] 


1.  Action  on  assigned  contracts,  not  payable  in  money;  in  whose  name  the 
suit  must  be  brought. — Under  section  1838  of  the  Revised  Code,  the  as- 
signee, by  endorsement  of  a  contract  for  the  performance  of  any  act  or 
duty,  may  bring  suit  in  his  own  name  ;  but  when  not  endorsed,  the 
action  must  be  brought  in  the  name  of  the  person  having  the  legal  title. 
(§2523,  Revised  Code.) 

2.  Same. — Where  the  assignee,  without  endorsement  of  such  a  contract, 
brings  his  action  in  his  own  name,  instead  of  the  name  of  the  person 
having  the  legal  title,  which  would  be  fatal  on  demurrer,  and  the  de- 
fendant fails  to  demur,  and  goes  to  trial  on  the  general  issue,  he  will  not 
be  permitted  to  avail  himself  of  this  defense,  and  the  plaintiff  can  make 
out  the  case,  made  by  the  complaint,  without  proving  an  endorsement 
of  the  contract. 

Appeal  from  the  Circut  Court  of  Bullock. 
Tried  before  Hon.  H.  D.  Clayton. 
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This  suit  was  brought  by  the  appellee  against  the  ap- 
pellant, on  the  27th  day  of  March,  1867.  The  following  is 
a  copy  of  the  complaint :  "  The  plaintiff  claims  of  the 
defendant  $ —  damages,  for  the  breach  of  an  agreement 
entered  into  by  him,  on  the  11th  day  of  October,  A.  D., 
1865,  by  which  he  agreed  to  deliver  to  N.  W.  Long,  or 
bearer,  seven  hundred  and  twenty-nine  pounds  of  lint  cot- 
ton, packed  in  one  or  two  bales,  said  agreement,  in  words 
and  figures  as  follows,  to-wit :  '  October  the  11th,  1865. 
By  the  1st  day  of  December,  1866,  I  promise  to  deliver  to 
N.  W.  Long,  or  bearer,  seven  hundred  and  twenty-nine 
pounds  of  good  lint  cotton,  packed  in  one  or  two  bales,  at 
Union  Springs,  Alabama,  in  good  order. 

(Signed,)  Isam  Phillips.' 

All  of  which  he  failed  to  do,  to  the  damage  of  plaintiff^ 
as  above  claimed,  said  agreement  being  at  the  time  of  ma- 
turity, and  now,  the  property  of  plaintiff,  of  which  owner- 
ship the  defendant  was  informed,  at  and  before  the  maurity 
thereof."     The  defendant  pleaded  the   general   issue.     On 
the  trial,  the  plaintiff  offered  to  introduce  the   instrument 
declared  on,  a  copy  of  which  is  above  set  forth  in  the  com- 
plaint ;  the  defendant  objected  to  its  introduction  as   evi- 
dence, on  the  grounds  that  said  instrument  did  not  appear 
to  have  been   assigned  by  endorsement  in  writing  by  the 
obligor,  N.  W.  Long,  and  because  the  plaintiff  did  not  show 
that  said  instrument  was  assigned  to  him,  or  any  one  else, 
by  endorsement  in  writing  from   said  N.  W.  Long.     The 
court  overruled   the  objection,  and   defendant   excepted. 
The  plaintiff  then  read  said  instrument  in   evidence,  and 
proved  that  the  cotton  described  in  the  instrument  was 
worth,  on   said  25th   day  of   December,  1866,  at  Union 
Springs,  the  place  of  delivery,  twenty- four  cents  per  pound. 
This  being  all  the   evidence,  the   court  charged  the  jury, 
that  if  they  believed  the  evidence,  the  plaintiff  was  entitled 
to  recover,  to  which  the  defendant  excepted,  and  asked  the 
court  to  charge  the  jury,  that  if  they  believe  the  evidence, 
they  must  find  for  the  defendant,  which  charge  the  court 
refused  to  give,  and  the  defendant  excepted.    The  defend- 
ant appealed,  and  assigned  the  following   errors:    The 
court  erred,  1st.  In  permitting  the  writing  to  be  read  to  the 
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jury.  2d.  In  giving  the  charge,  that  if  the  jury  believed 
the  evidence,  they  must  find  for  the  plaintiff.  3d.  In  re- 
fusing to  charge  the  jury,  if  they  believe  the  evidence  they 
must  find  for  the  defendant. 

F.  M.  Wood,  for  appellant. — 1.  At  common-law  the  as- 
signee or  transferee  could  not  maintain  an  action  in  his 
own  name  for  the  recovery  of  a  chose  in  action.  The  suit 
had  always  to  be  brought  in  the  name  of  the  obligee,  for  the 
use  of  the  real  owner. 

2.  The  statute,  (Code,  §  2523,)  so  far  changes  the  com- 
mon-law, as  to  authorize  the  action  to  be  brought  in  the 
name  of  the  party  really  interested  in   suits   on   contracts 

J  or  the  payment  of  money,  whether  assigned  or  endorsed  in 
writing  or  simply  transferred  by  delivery. — Henly  v.  Bush, 
33  Ala.  636.  The  contract  sued  on  in  this  case,  is  not  a 
contract  for  the  payment  of  money,  and  can  not  therefore  fall 
within  the  meaning  of  section  2523  of  the  Code. — Henly  v. 
Bush,  33  Ala.  636. 

3.  The  common-law  rule  that  actions  for  the  recovery  of 
choses  in  action  must  be  instituted  in  the  name  of  the  obligee, 
is  further  changed  by  section  1838  of  the  Code,  in  so  far 
as  to  permit  actions  on  contracts  in  writing,  such  as  bonds, 
<fec.,  for  the  payment  of  money,  or  for  the  performance  of 
any  act  or  duty,  to  be  maintained  in  the  name  of  the  en- 
dorsee ;  provided  such  contract  in  writing  has  been  as- 
signed by  endorsement  in  writing.  The  contract  sued  on, 
was  an  obligation  to  deliver  cotton  at  a  specified  date  ;  in 
other  words,  an  agreement  to  perform  an  act  or  duty,  and 
in  the  absence  of  a  written  transfer  or  endorsement,  the 
plaintiff  in  the  court  below,  not  being  the  obligee,  can  not 
maintain  his  suit. — Perry  v.  Merchants'  Insurance  Company, 
25  Ala.  355  ;  Glassdl  v.  Mason,  32  Ala.  719  ;  Henly  v.  Bush, 
33  Ala.  636. 

4.  The  suit  which  should  have  been  brought,  belongs  to 
that  class  of  cases  falling  within  the  exception  specified  in 
the  latter  part  of  section  2523  of  the  Code,  the  effect  of 
which  is  to  leave  the  rights  of  action  of  the  character  of 
the  one  sued  on  as  they  were  at  common- law. 

5.  The  court  erred  in  permitting  the  writing  offered  by 
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the  plaintiff  below,  to  be  read  to  the  jury  in  the  absence  of 
a  written  assignment  or  endorsement,  as  it  had  no  tendency 
to  show  any  right  of  action  in  the  plaintiff  below,  and  was 
therefore  wholly  irrelevant  and  illegal. 

6.  The  case  should  be  reversed,  because  the  complamt 
does  not  show  a  substantial  cause  of  action. 

BYRD,  J.— Action,  assumpsit— plea,  general  issue.     The 
Code,  (§  1838,)  authorizes  an  assignee,  by  endorsement  of 
a  contract  for  the  performance  of  any  act  or  duty,  to  brmg 
an   action  thereon,  (HenZ^i;.^^^/^,  33  Ala.  636);  but  when 
not  endorsed,  it  requires  the  action  to  be  brought  "  m  the 
name  of  the  person  having  the  legal  title."— §  2523.    In 
this  case,  the   complaint  does  not  aver  an  endorsement  of 
the  contract  by  the  payee  to  the  plaintiff;  for  we  do  not 
think  that   the   averment,  "said  agreement  being  at  the 
time  of  maturity,  and  now   the   property  of  plaintiff,"   is 
equivalent  to  an  averment,  that  it  was  assigned  by  endorse- 
ment to   the  plaintiff;  though  such  an  averment  of  the 
ownership  of  an  instrument  payable   in  money,  has  been 
held  to  be  good  in  a  complaint,  for  the  reason  that  by  sec- 
tion 2523  of  the  Code,  "  the  party  really  interested"  therein 
is  authorized  to  sue.     A  demurrer,  therefore,  would  have 
been  sustained  if  interposed  on  this  ground,  under  the  au- 
thority of  the  cases  of  Skinner  v.   BedelVs  AdmW,  32  Ala. 
44 ;  Henly  v.  Bush,  supra. 

But  when  the  defendant  fails  ta  demur,  and  goes  to  trial 
on  the  general  issue,  can  he  avail  himself  on  the  trial  of 
this  defence?  We  think  not.  Having  taken  issue  on  the 
complaint,  and  there  being  no  averment  of  an  endorsement, 
the  plaintiff  can  make  out  the  case  made  by  the  complaint 
without  proving  an  endorsement  of  the  contract,  and  the 
court  below,  therefore,  did  not  err  in  overruling  the  objec- 
tion of  defendant  to  the  introduction  of  the  instrument  sued 
upon,  on  the  grounds  stated  in  the  bill  of  exceptions.— 
Walker  v.  MoUle  Insurance  Co.,  31  Ala.  529;  Harris  v. 
Plant  &  Co.,  31  Ala.  639. 

And  for  the  same  reasons,  the  court  did  not  err  m  the 
charge  given,  and  in  the  refusal  to  give  the  one  asked,  so 
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far  as  any  ground  of  error  is  insisted  on  in  the  brief  of 
counsel. — Howard  v:  Coleman,  36  Ala.  721. 

The  judgment,  being  upon  verdict,  and  without  any  ob- 
jection to  the  complaint  in  the  court  below,  comes  within 
the  saving  influence  of  section  2811  of  the  Code ;  and  it 
would  also  be  sustained  on  common-law  principles. 

Affirmed. 


BLUDWORTH  &  WIFE  vs.  WHITE,  Adm'b. 

[motion   to   BEVrVE   DECREE    OF   PAETIAL   DISTKIBUTION.  ] 

1.  Probate  court— final  settlement — partial  distribution. — The  probate  court, 
upon  application,  appointed  a  day  for  administrator  to  make  final  settle- 
ment, but  turned  it  into  a  partial  distribution,  without  any  application 
for  that  purpose,  either  by  the  administrator,  or  the  distributees,  and 
a  decree  was  rendered^  in  favor  of  the  latter,  for  their  distributive 
shares, — held,  that  the  proceeding  was  without  authority  of  law,  and  the 
decree  void. 

Appeal  from  the  Probate  Court  of  Barbour. 

Proceeding  by  petition  to  revive  a  decree  of  partial 
distribution.  The  petition  was  filed  on  the  6th  September, 
1867,  by  J.  D.  Bludworth  and  his  wife,  Emily.  The 
case  made  by  the  petition  and  answer,  is  as  follows :  On 
the  13th  day  of  August,  1860,  it  being  the  2nd  Monday  of 
August,  John  C.  White,  administrator  of  John  Crew,  de- 
ceased, the  father  of  said  Emily,  appeared  in  said  court  to 
make  a  final  settlement  of  the  estate,  that  being  the  day 
set  for  that  purpose,  and  it  appearing  that  there  were 
matters  pending  which  prevented  a  final  settlement  of  the 
estate,  the  settlement  was  "  turned  into  an  annual  settle- 
ment and  partial  distribution."  It  was  found  that  said 
Emily  was  entitled  to  $198  47  as  her  distributive  share, 
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but  as  the  administrator  had  been  garnisheed  for  this 
amount,  he  held  it  to  await  the  termination  of  the  gar- 
nishment proceedings.  The  petition  allegs  that  these  pro- 
ceedings had  long  since  been  abandoned,  and  that  the 
administrator  had  never  paid  over  the  amount  of  the  de- 
cree. The  court  dismissed  the  petition,  and  this  action  is 
now  assigned  for  error. 

John  A.  Foster,  for  appellant.— 1.  The  evidence  dis- 
closes the  fact,  that  the  partial  distribution  was  made  on 
the  13th  day  of  August,  1860.  The  decree  shows  that 
the  final  settlement,  offered  by  the  administrator,  which 
was  turned  by  the  court  into  an  annual  settlement  and 
partial  distribution,  contained  representations  by  the  ad- 
ministrator that  the  estate  was  solvent,  and  that  the  order 
of  distribution  was  obtained  at  his  instance,  and  he  can 
not  therefore  object  to  it  now,  whether  it  be  prematurely 
made  or  otherwise.— McReynolds  vs.  Jorws,  30  Ala.  101  ; 
Ex  parte  Edward  Henry,  24  Ala.  638. 

2.  Upon  an  apphcation  to  revive  a  judgment  or  decree, 
the  only  question  which  can  be  raised  is  whether  said 
judgment  or  decree  has  been  satisfied,  (Code,  §  2830),  and 
the  burden  of  proof  is  on  the  defendant.— *SAe%  vs.  Graves, 
29  Ala.  385,  and  authorities  cited. 

3.  When  a  judgment  or  decree  is  made  against  an  ad- 
ministrator, requiring  him  to  pay  money  to  a  distributee, 
it  becomes  personal,  and  an  execution  against  him  is 
against  him  personally,  and  not  in  his  representative 
capacity  only. 

BYRD,  J.— 1.  There  is  no  statutory  authority  upon 
which  the  decree  of  distribution,  made  on  the  second  Mon- 
day in  August,  1860,  can  be  sustained.  It  does  not  appear 
from  the  record  that  any  application  for  a  partial  distribu- 
tion was  made  by  the  personal  representative,  as  author- 
ized by  section  1771  of  the  Code  then  in  force,  (Revised 
Code,  §  2097),  nor  by  the  parties  named  in  section  1778  of 
the  Code,  (Revised  Code,  2105).  And  the  court  of  probate 
has  no  authority  in  law  for  turning  an  application  by  the 
administrator  for  a  final  settlement  of  the  estate,  into  a 
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partial  distribution  thereof,  in  the  absence  of  any  appHca- 
tion  by  the  personal  representative  or  the  distributees. — 
Weaver  et  al.  vs.  Gardner,  at  the  January  term,  1868 ; 
Wyatfs  Adm'r  vs.  Ramho,  29  Ala.  510. 

We  therefore  hold  that  the  decree  of  1860  is  void,  and 
the  court  below  properly  dismissed  the  application  of 
appellants. 

Afl5rmed. 


BAKER  ET  AL.,  Admr's,  vs.  WOOD,  Adm'r. 

[settlement   of   accounts   of  intestate,  vtho  was  both  guardian  and 
administkatok.] 

1.  Liability  of  a  guardian  who  becomes  administrator  of  his  ward's  estate. — 
Where  the  ward  dies,  and  the  guardian  takes  out  letters  of  administra- 
tion upon  his  estate,  the  administrator  and  his  sureties  on  his  ad- 
ministration bond  become  liable  for  the  administration  of  all  assets, 
which  the  administrator  held  formerly  as  guardian,  and  which  were  on 
hand  when  letters  of  administration  were  granted. 

Appeal  from  the  Probate  Court  of  Dallas. 

In  the  matter  of  the  final  settlement  of  Robert  A.  Baker's 
guardianship  of  T.  B.  Dallas,  a  minor,  by  Robert  L.  Baker 
and  Stephen  Potts,  as  administrators  of  the  said  Robert  A. 
Baker,  who,  in  his  life  time,  was  both  guardian  and  ad- 
ministrator of  said  T.  B.  Dallas. 

On  the  2d  February,  1860,  Robert  A.  Baker,  appellees' 
intestate,  was  appointed  by  said  probate  court  guardian  of 
the  estate  of  T.  B.  Dallas,  and  qualified  as  such.  Robert 
L.  Baker  was  one  of  the  sureties  on  his  bond.  The 
guardian  made  an  annual  settlement  in  1863,  and  on  this 
settlement  there  was  a  balance  in  the  guardian's  hands  of 
$ — .  The  ward  died  prior  to  the  27th  day  of  Decem- 
ber, 1864,  and  the  guardian  took  out  letters  of  administra- 
tion upon  his  estate,  and  in  1865  an  attempt  was  made  by 
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Robert  A.  Baker  to  make  a  final  settlement  of  his  guardian- 
ship, but  he  died  in  January,  1866,  without  having  done 
so,  nor  had  he  made  a  final  settlement  of  his  administra- 
tion upon  the  estate  of  said  Dallas.  Robert  L.  Baker  and 
Stephen  Potts,  (appellees),  as  administrators,  of  Robert 
A.  Baker,  on  the  12th  August,  1867,  filed  in  the  probate 
court  their  accounts  and  vouchers  for  a  final  settlement  of 
their  intestate's  guardianship  of  T.  B.  Dallas,  deceased. 
On  this  settlement  P.  G.  Wood,  (appellant),  who  had 
been  appointed  administrator  de  bonis  non  of  the  estate 
of  said  Dallas,  appeared,  and  moved  the  court  to  charge 
the  said  administrators  of  Robert  A.  Baker,  upon  his 
account  as  guardian  of  said  Dallas,  with  the  sum  of 
$3287.95,  together  with  interest  thereon,  which  said  sum 
was  shown  by  the  records  of  the  court  to  be  due  from 
the  said  Robert  A.  Baker,  as  guardian  aforesaid  to  his 
ward,  on  the  last  partial  settlement  of  his  guardianship 
with  the  court.  The  said  administrators  resisted  said 
motion,  and  moved  the  court  to  discharge  the  estate  of 
the  said  Robert  A.  Baker  from  h  ability,  for  the  said  sum 
of  $3287.95,  on  account  of  his  said  guardianship,  and  to 
charge  the  said  sum  against  the  estate  of  the  said  Robert 
A.  Baker,  on  account  of  his  administration  on  the  estate 
of  the  said  Dallas.  The  court  overruled  the  motion  of 
P.  G.  Wood,  but  granted  the  motion  of  the  said  ad- 
ministrators, and  to  this  action  of  the  court  the  said  Wood 
excepted.    He  appeals  and  assigns  the  same  for  error. 

Morgan  &  Lapsley,  for  appellant. — 1.  The  question  to  be 
decided  in  this  case,  is :  Does  the  record  anywhere  show 
such  a  state  of  facts  as  entitled  R.  A.  Baker  to  a  discharge 
from  liability  on  his  bond  as  guardian  ?  This  is  a  pro- 
ceeding to  settle  the  guardianship  account,  upon  an  ac- 
count filed  by  the  guardian's  representatives,  under  the 
statute.  The  doctrine  of  presumed  payments  does  not 
apply  to  this  case.  It  is  necessary  for  the  administrator, 
by  some  act  of  his  own,  to  signify  a  transfer  from  one  ac- 
count to  the  other.  This  he  might  have  done  by  an  in- 
ventory. His  failure  to  return  an  inventory,  as  the  law  re- 
42 
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quired,  evinces  an  unwillingness  to  transfer  the  debt  from 
one  account  to  the  other.  As  to  the  necessity  of  some  act, 
evincing  intention  of  transfer,  see  Swoope  vs.  Chambers, 
2  Grat.  319;  Whihvortlis  Distributees  vs.  Oliver,  39  Ala.  286. 

2.  It  is  a  matter  for  the  distributees  to  determine  as  to 
which  bond  they  shall  proceed  on.  The  court,  in  Whit- 
loorth's  Distributees  vs.  Oliver,  39  Ala.  286,  say  the  distributees 
may  proceed  against  him  on  the  last  bond,  "  if  they  elect  to 
do  so."  Here  the  representative  of  the  deceased  ward  and 
intestate  elects  to  proceed  on  the  first  bond.  And  the 
court  below  has  refused  to  allow  him  to  elect,  but  suffers 
one  of  the  sureties  on  the  first  bond,  now  administrator  of 
the  deceased  guardian,  and  administrator,  to  elect  to  dis- 
charge himself  and  put  the  responsibility  on  the  last 
bondsmen. 

3.  Before  the  presumption  of  payment  would  hold  in  a 
case  like  this,  there  must  be  an  ascertainment  of  the  balance 
due,  which  could  only  be  done  by  a  final  settlement  of  his 
guardianship  accou6ts. — Davis  vs.  Davis,  10  Ala.  300. 

Brooks  &  Harrai.son,  contra. 

BYED,  J. — 1.  The  ward  dying,  the  guardian  took  out 
letters  of  administration.  Thereupon,  in  law,  the  title  to 
the  estate  vested  in  the  administrator,  and  he  and  his 
sureties  on  his  administration  bond  became  liable  for  the 
proper  administration  of  all  assets  which  he  held  formerly 
as  guardian,  and  which  were  on  hand  when  letters  of  ad- 
ministration were  granted. — Bryan  &  Wife  vs.  Weems,  21 
Ala.  302;  Boyh  et  al  vs.  Boyle's  Adm'r,  23  Ala.  547 ;  Duffee 
vs.  Buchanan  &  Wife,  8  ib.  27. 

Whether  they  would  be  liable  for  a  devastavit  committed 
before  such  grant,  is  a  question  not  involved  in  this  case, 
and  therefore  we  express  no  opinion  upon  it. 

From  the  bill  of  exceptions  we  cannot  say  that  the 
guardian  committed  any  devastavit,  or  that  the  assets  in 
controversy  were  not  in  his  hands  when  he  took  out  letters 
of  administration. —  WhitwortKs  Distributees  vs.  Oliver  et  ail., 
39  Ala.  286. 

We  do  not  think  that  upon  this  record  the  appellant  had 
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the  right,  at  the  time  he  made  his  motion  in  the  probate 
court,  to  have  the  s^me  granted. 

It  results  that  the   decree  of  the  probate  judge    is 
affirmed. 


TALLADEGA  INSUEANCE  CO.  vs.  McCULLOUGH. 

[JTJIKJMENT   BY   DEFAULT — SERVICE.] 

1.  Suits  against  corporation  ;  proof  of  service. — In  suit  against  a  corpora- 
tion, it  is  error  to  render  judgment  by  default,  without  proof  that  the 
person  served  with  the  summons  and  complaint,  occupied  such  a  re- 
lation to  the  defendant  that  the  defendant  could  legally  be  made  a  party 
by  service  on  such  person. 

Appeal  from  the  Circuit  Court  of  Talladega. 
Tried  before  Hon.  John  Henderson. 

The  appellee  instituted  his  suit  against  the  appellant,  a 
corporation,  on  the  15th  day  of  December,  1865.  The 
sheriff  made  the  following  endorsement  on  the  summons 
and  complaint:  "  Eeceived  in  office,  15th  day  of  December, 
1865,  and  executed  16th  day  of  December,  1865,  on  James 
G.  L.  Huey,  secretary  of  the  defendant,  by  handing  him 
a  copy  of  the  within."  At  the  fall  term,  1866,  there  was  a 
judgment  by  default  against  the  defendant.  It  appeals 
from  this  judgment  and  assigns  the  following  errors : 
1.  The  judgment  is  rendered  without  jurisdiction  of  the  de- 
fendant. 2.  There  is  no  service  of  the  summons  and  com- 
plaint on  the  defendant.  3.  There  is  no  service  of  process, 
ascertained  by  the  court,  by  ascertaining  the  relation  of 
the  person  served  to  the  defendant.  4.  There' is  no  waiver 
of  service  by  appearance,  plea,  or  otherwise.  5.  The  court 
did  not  acquire  jurisdiction  of  the  defendant,  in  any  mode 
known  to  the  law. 
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John  T.  Heflin,  for  appellant. 

1.  The  defendant  is  sued  as  a  corporation,  and  the 
plaintiff  endeavored  to  give  the  court  jurisdiction  of  the 
person  of  the  defendant,  by  service  of  the  summons  and 
complaint  on  James  G.  L.  Huey,  secretary  of  defendant, 
as  provided  by  the  Code. —  Vide  Eevised  Code,  §  2568.  This 
section  provides  that,  when  the  suit  is  against  a  corporation, 
the  summons  may  be  eocecuted  by  the  delivery  of  a  copy  of  the 
summons  and  complaint  to  the  president  or  other  head  thereof  t 
secretary,  cashier,  or  managing  agent  thereof 

To  sustain  a  judgment  against  a  corporation  when 
service  is  made  on  a  person  named  in  the  return  as  an 
officer  or  agent  of  the  corporation,  it  is  necessary  that  the 
court  ascertain  the  relation  of  the  person  served  to  the 
corporation,  and  that  the  same  appear  on  the  record. — 
Banh  vs.  Walker,  Minor,  391  ;  Lyon  vs.  Lorant,  3  Ala.  351  ; 
Wetumpka  &  C.  R.  R.  Co.  vs.  Cole,  6  Ala.  655  ;  the  Oxford 
Iron  Co.  vs.  Spradley  ;  the  Southern  Express  Co.  vs.  Carrol, 
in  manuscript. 

BYED,  J. — It  was  erroneous  to  render  judgment  by 
default  without  making  the  proof  of  service  of  the  sum- 
mons and  complaint  in  accordance  with  the  rule  laid  down 
in  the  cases  cited. — Banh  vs.  Walker,  Minor,  39  L  ;  Lyon 
vs.  Lorant,  3  Ala.  151 ;  Wetumpka  &  C.  R.  R.  Co.  vs.  Cole, 
6  Ala.  655 ;  the  Oxford  Iron  Works  vs.  Spradley,  in  manu- 
script. 

Eeversed  and  remanded. 


MOCK  vs.  WALKEE. 

[assumpsit — DISCONTINUANCE.  ] 


1.  Discontintuxnce  of  suit  against  co-defendant ;  when  allowed. — A  plaintiff 
may  discontinue  his  suit  as  to  a  co-defendant  who  pleads  any  matter 
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of  defense,  personal  in  its  character— such  as  infancy,  coverture,  or  a 
discharge  by  reason  of  the  statute  of  limitations— and  proceed  against 
the  other  defendants. 

2.  Discontintumce  of  the  suit;  what  will  operate  as.— Where  the  suit  is 
upon  a  joint  contract,  and  all  the  defendants  have  been  served  with 
process,  and  there  is  no  misjoinder  of  parties,  an  amendment  of  the 
summons  and  complaint,  striking  out  the  name  of  one  of  the  defendants, 
operates  as  a  discontinuance  of  the  action,  unless  the  amendment  is 
made  in  consequence  of  a  defense  by  the  party  whose  name  is  stricken 
out,  of  such  personal  character  as  would  authorize  a  discontinuance  as 
to  him,  without  efifecting  a  discontinuance  of  the  entire  action. 

3.  /Same.— If  the  court  below  allows  such  an  amendment,  on  motion  of 
the  plaintiff,  and  it  does  not  appear  from  the  record  upon  what  grounds, 
the  appellate  court  will  presume,  the  contrary  hot  appearing,  that  the 
action  of  the  court  below  was  justified  by  the  facts  presented  in  the 
motion. 

4.  Allowance  of  amendment  not  revisable  on  error,  unless  reserved  by  ex- 
ception.—The  allowance  of  an  amendment  of  the  complaint,  is  not 
revisable  on  error,  unless  the  point  is  duly  reserved  by  bill  of  exceptions 
in  the  primary  court. 

5.  When  judgment  of  court  helow  will  be  corrected.— Where  it  appears  from 
the  record  that  the  judgment  of  the  court  below  was  rendered  for  a 
greater  amount  than  the  principal  and  interest  due  on  the  note,  the 
foundation  of  the  action,  after  allowing  the  partial  payments  endorsed 
thereon,  the  appellate  court  will  regard  it  as  a  clerical  misprision,  which 
will  be  corrected  in  this  court. 

Appeal  from  the  Circuit  Court  of  Perry. 
Tried  before  Hon.  John  Moore. 

The  facts  of  the  case  will  sufficiently  appear  from  the 
opinion  of  the  court. 

John  H.  Chapman,  for  appellant. 

JUDGE,  J.— This  action  was  instituted  in  the  court 
below  by  Nicholas  M.  Walker,  against  WiUiam  Lowery,  and 
the  appellant  Mock,  and  there  was  service  of  the  summons 
and  complaint  on  both. 

The  cause  of  action,  as  described  in  the  complaint,  is  a 
promissory  note  of  the  defendants,  and  one  Thomas 
Lowery,  deceased. 

The  judgment  entry  recites  that  the  plaintiff  below  moved 
the  court  for  leave  to  amend  his  summons  and  complaint, 
by  striking  out  the  name  of  the  defendant,  William  Lowery, 
and  that  his  motion  was  granted  ;  and  that  thereupon  a 
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judgment  by  default  was  rendered  against  the  defendant 
Mock.  It  is  now  contended,  that  this  action  of  the  plain- 
tiff effected  a  discontinuance  of  the  suit. 

The  rule  of  the  common  law,  as  recognized  in  England, 
is  said  to  be  unquestionable,  that  a  plaintiff  cannot  dis- 
charge his  action  against  any  one  defendant  who  has  been 
sued  on  a  joint  contract,  and  proceed  against  the  other  de- 
fendants ;  and  this  even  after  a  defense,  personal  in  its 
nature,  has  been  interposed  by  the  one  who  is  afterwards 
discharged  from  the  action. — Ivey  vs.  GamUe,  7  Port.  545. 
But  it  has  been  held  by  this  court  that  this  rule  of  the 
common  law  has  not  been  adopted  in  this  country  to  the 
extent  of  its  application  in  England  ;  and  that  the  more 
reasonable  rule  here  is  to  permit  the  plaintiff  to  dis- 
continue against  a  co-defendant  who  pleads  any  matter 
of  defense  personal  in  its  character — such  as  infancy, 
coverture,  or  a  discharge  by  reason  of  the  statute  of 
limitations — and  to  proceed  against  the  other  defend- 
ants.— Ivey  vs.  Gamble,  supra,  and  authorities  therein  cit- 
ed ;  see,  also,  Keehles  vs.  Ford  &  Wining,  5  Ala.  183. 

In  the  case  before  us,  the  plaintiff  did  not  discontinue  in 
terms  against  one  of  the  defendants,  but,  as  we  have  seen, 
obtained  the  leave  of  the  court  to  amend  his  complaint  by 
striking  out  the  name  of  a  co-defendant  who  had  been 
served  with  process. 

Th©  Code  provides,  that  whilst  the  cause  is  in  progress, 
the  courts,  respectively,  "must  permit  the  amendment  of 
the  complaint,  by  striking  out  or  adding  new  parties 
plaintiff,  or  by  striking  out  or  adding  new  parties  de- 
fendant, upon  such  terms  and  conditions  as  the  justice  of 
the  case  may  require."; — (Revised  Code,  §  2809.) 

In  construing  this  statute,  our  predecessors  held  as 
follows  :  "  Judging  from  its  language,  we  think  the  object 
of  the  statute  was,  to  cure  defects  arising  from  a  non- 
joinder or  misjoinder,  without  turning  the  case  out  of 
court.  The  words  do  not  naturally  go  further  than 
this,"  kc— Laird  vs.  Moore,  27  Ala.  326. 

If  this  be  a  correct  interpretation  of  the  statute,  it 
follows,  that  when  the  suit  is  upon  a  joint  contract,  and  all 
the  defendants  have  been  served  with  process,  and  there  is 
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no  nonjoinder  or  misjoinder  of  parties,  an  amendment  like 
the  ODe  made  in  the  present  case,  operates  as  a  dis- 
continuance of  the  action,  unless  the  amendment  is  made  in 
consequence  of  a  defense  interposed  by  the  party  whose  name 
is  stiicTcen  out,  of  such  'personal  character  as  would  authorize 
a  discontinuance  as  to  him,  without  ejecting  a  discontinuance  of 
the  entire  action. 

The  record  does  not  inform  us  upon  what  grounds  the 
motion  of  the  plaintiff  below  to  amend  was  allowed.  The 
amendment  being,  in  effect,  a  discontinuance  as  to  the  co- 
defendant  whose  name  was  stricken  out,  would,  unexplain- 
ed, amount  to  a  discontinuance  of  the  action ;  but  we  must 
presume,  in  the  absence  of  the  contrary  appearing  of  re- 
cord, that  the  action  of  the  court  in  the  premises  was  jus- 
tified bj  the  facts  presented  on  the  motion ;  the  rule  be- 
ing in  such  cases  that  all  reasonable  intendments  are  to  be 
made  to  sustain  the  action  of  the  primary  court. 

But  irrespective  of  what  we  have  said  above,  it  was  held 
by  this  court  at  an  early  period,  that  "  if  a  writ  is  execut- 
ed on  two,  but  the  plaintiff  discontinues  as  to  one,  and 
takes  judgment  against  the  other,  no  advantage  can  be 
taken  on  error,  unless  the  defendant  makes  the  objection 
below." — Roberts  vs.  Johnson,  2  Stew.  13. 

And  this  adjudication  harmonizes  in  principle  with  the 
more  recent  decisions  of  this  court,  that  the  allowance  of 
an  amendment  of  the  complaint  is  not  revisable  on^rror, 
unless  the  point  is  duly  reserved  by  bill  of  exceptions  in 
the  primary  court— Jarman  vs.  McMahon's  Adm\  37  Ala. 
431 ;  see,  also,  Stewart  vs.  Goode,  29  Ala.  476. 

It  appears  from  the  record  that  the  judgment  was 
rendered  for  a  greater  amount  than  the  principal  and  in- 
terest due  on  the  note,  after  allowing  the  partial  payment 
endorsed  thereon.  This  is  a  clerical  misprision  which  will 
be  corrected  in  this  court. 

Let  the  judgment  be  corrected  and  a  judgment  here 
rendered  for  the  proper  amount,  at  the  costs  of  the  ap- 
pellant ;  and  as  corrected,  let  the  judgment  be  affirmed. 
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MOBILE  &  OHIO  E.  E.  CO.  vs.  WESTLEY  THOMAS. 

[action  by  employee  to  EECOTEB  damages  fob  in JtTKY  TO  HIS  PEB80N.  ] 

1.  General  demurrer. — There  is  no  error  in  overruling  a  demurrer  which 
amounts  to  a  general  demurrer. 

2.  Action  by  employee  against  railroad. — In  an  action  by  an  employee 
against  a  railroad  company,  for  an  injury  to  the  employee,  it  is  not 
necessary  to  aver  in  the  complaint  the  place  where  the  injury  was  sus- 
tained. 

3.  Bespedive  liahililiea  of  railroad,  as  to  injuries  to  passengers  and  servants. 
Where  the  passengers  on  a  railroad  are  injured,  in  consequence  of  a 
defect  in  any  instrument  employed  by  the  railroad,  it  is  a  presumption, 
disputable,  but  not  conclusive,  that  the  injury  resulted  from  negligence. 
But  the  same  principle  does  not  prevail  in  reference  to  servants  of  a 
railroad  ;  in  the  latter  case,  the  onus  of  proving  negligence  is  upon  the 
injured  servant. 

4.  Bailroad's  duty  in  furnishing  engines  ;  on  whom  onus  of  proving  neglir 
gencefor  injury  to  servant. — It  is  not  an  absolute  duty  of  a  railroad 
corporation  to  furnish  a  suitable  and  safe  engine.  It  is  its  duty  to  use 
due  care  and  diligence  to  furnish  such  an  engine.  When  an  injury  has 
occurred  to  a  servant  of  the  corporation,  in  consequence  of  a  defect  in 
an  engine,  and  he  sues  the  corporation  for  such  injury,  the  burden  is 
upon  the  plaintiff  to  show  negligence,  or  the  want  of  care  and  diligence 
in  the  defendant  corporation.  The  onus  of  proof  is  not  shifted  to  the 
defendant,  by  the  fact  that  an  injury  has  resulted  from  the  defect. 

5.  Notice  ;  agency. — Notice  to  servants  of  a  railroad  corporation,  who  were 
agents  of  the  corporation,  to  receive  notice  of  defects  in  engines,  would 
affect  it  with  notice. 

6.  Mechanics  charged  with  repairing — negligence. — A.n  artisan  charged  with 
a  duty  of  repairing,  within  the  scope  of  his  handicraft,  is  not  conclu- 
sively shown  to  have  been  negligent,  by  a  failure  to  remedy  some  defect 
specifically  pointed  outjto  him  ;  for  he  may  have  attempted  to  remedy  it> 
and  exhausted  the  skill  and  care  of  his  art,  and  yet  from  some  defect 
in  material,  or  some  other  cause,  beyond  the  detection  of  ordinary  cau- 
tion and  care,  may  have  failed  to  altogether  cure  the  defect. 

7.  lAahility  of  employee  for  injury  of  a  servant  hy  another  servant. — ^The 
rule  is  well  established  in  this  State,  that  "  when  two  persons  are  em- 
ployed by  a  common  employer,  in  the  same  general  business,  and  one 
of  them  is  injured  by  the  negligence  of  the  other,  the  employee  is  not 
responsible  therefor,"  provided  he  has  used  due  care  in  procuring 
competent  and  fit  servants. 

8.  Abstract  charge. — A  charge  which,  in  the  abstract,  asserts  a  correct 
proposition  of  law,  but  entirely  excludes  from  the  consideration  of  the 
jury  the  defensive  matter  of  the  case,  is  defective. 
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9.  Question  of  notice  to  railroad  corporation  of  unsafenesa  of  engine.— U  & 
railroad  employs  an  engine,  which  from  its  make  and  construction,  is 
unsafe,  and  knew  thereof,  or  would  have  known  thereof,  by  the  exercise 
of  reasonable  care  and  diligence,  it  would  be  responsible  to  one  of  its 
servants  for  injuries  caused  by  such  defect,  in  make  and  construction, 
after  it  was  known,  or  ought  to  have  been  known  to  the  railroad,  if  the 
defect  was  unknown  to  the  servant  ;  but  the  railroad  is  not  chargeable 
with  notice  of  the  unsafeness  growing  out  of  the  make  and  construction, 
from  the  use  of  such  engine  for  several  years.  This  would  be  a  circum- 
stance for  the  jury  to  consider  in  determining  the  question  of  notice, 
but  it  does  not  raise  a  legal  presumption  of  notice. 

10.  Agency.— T\ie  question  whether  the  authority  to  receive  notice  of  a 
fact  was  within  the  scope  of  the  duties  of  an  agency,  is,  upon  ascer- 
tained facts,  a  question  of  law. 

Appeal  from  the  Circuit  Court  of  Mobile. 
Tried  before  Hon.  C.  W.  Rapier. 

Westley  Thomas,  (appellee,)  instituted  his  suit  against 
the  Mobile  &  Ohio  Railroad  Company,  (appellant,)  on  the 
20th  September,  1865,  to  recover  damages  for  an  injury  to 
his  person.  The  complaint  on  which  the  cause  was  tried 
consists  of  one  count,  viz  : 

"  The  plaintiff  claims  of  the  defendant,  which  is  a  cor- 
poration, forty  thousand  dollars,  damages,  because  he  says 
the  defendant  was  at  the  time  of  committing  the  grievances, 
hereinafter,  engaged  in  the  business  of  running  cars  on  its 
road  from  Mobile  to  a  point  on  said  road,  beyond  where 
the  injury  herein  complained  of  occurred,  for  the  transpor- 
tation of  freight  and  passengers  ;  and  it  was  the  duty  of 
defendant  to  have  upon  said  road  good  and  safe  engines 
and  other  vehicles,  and  in  good  repair,  and  to  have  them 
run  with  care.     That  the  plaintiff  was  in  the  employment 
of  defendant  as  fireman,  and  was,  by  said  employment,  re- 
quired to  be  on  the  engine  and  tender  run  by  defendant ; 
that  heretofore,  to-wit,  on  31st  May,  1866,  while  in  such 
employment,  and  on  the  trip  from  Mobile  up  said  road,  the 
engine  being  used,  and  on  which  plaintiff  was  on  duty,  ran 
off  the  track  of  the  road  near  Citronelle,  on  said  road,  and 
cut  off  the  right  arm  of  plaintiff,  and  greatly  scalded  him 
with  hot  water,  and  mangled  and  bruised  him ;  that  he  was 
from  said  injuries  sick  a  long  time,  and  suffered  great  pain, 
mentally  and  bodily,  and  was  put  to  great  expense  in  and 
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about  his  cure,  to-wit,  one  thousand  dollars,  and  was  per- 
manently disabled  by  the  loss  of  his  arm  and  the  scalding 
aforesaid,  and  that  said  engine  ran  off  the  track,  and  said 
wrongs  were  suffered  because  of  the  wrong  and  gross  neg- 
ligence of  defendant  in  running  on  said  road  said  engine, 
which  was  out  of  order  and  unsafe,  and  unfit  to  be  in  said 
business,  and  which,  but  for  the  want  of  proper  care  and 
diligence,  would  have  been  known  to  defendant,  and  all  of 
which  was  unknown  to  plaintiff."  The  other  counts  of 
the  complaint  were  abandoned  by  the  plaintiff. 

Defendant  demurred,  and  assigned  the  following  causes 
of  demurrer.  1.  Said  complaint  does  not  set  forth  a  suffi- 
cient cause  of  action.  2.  The  alleged  cause  of  action  is 
uncertain  ;  it  does  not  appear  whether  the  liability  is 
charged  to  rest  on  negligence  of  agents  or   on  defect  of 

engine.     3.  Does  not  set  forth  where  said  wrongs  occurred. 

******* 

6.  It  appears  that  plaintiff  was  an  employee  of  the  com- 
pany, and  the  matters  alleged  do  not  make  such  case  as 
will  charge  defendant.  7.  Complaint  is  not  sufficiently 
certain  and  specific.  The  court  overruled  the  demurrer, 
and  the  cause  was  tried  upon  the  plea  of  "  not  guilty." 
The  jury  found  a  verdict  for  plaintiff  of  sixteen  thousand 
dollars. 

On  the  trial  the  defendant  reserved  the  following  bill  of 
exceptions  :  "The  plaintiff  claimed  damages  for  an  injury, 
received  while  he  was  in  the  employment  of  said  company 
as  a  fireman,  on  an  engine  of  the  company,  No.  69,  which 
ran  off  the  track  and  upset,  by  which  he  was  scalded  and 
severely  hurt,  so  that  it  became  necessary  to  amputate  his 
right  arm.  He  proved  the  injury  to  his  person,  great 
mental  and  bodily  suffering,  the  injury  of  his  health,  ex- 
penses of  medical  attendance,  nursing,  loss  of  time,  &c. 

The  plaintiff  introduced  evidence  tending  to  show,  that 
the  said  engine,  No.  69,  was  put  on  the  track  of  defendant's 
railroad  for  regular  trips  on  the  3lst  of  May,  1865,  on 
which  day  he  entered  into  defendant's  employment  to  run 
on  the  road  as  a  fireman  ;  that  the  engine  left  Mobile  in 
the  evening  to  run  on  the  road  of  defendant,  northwesterly, 
and  when  she  had  reached  a  place  beyond  Citronelle,  say 
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around  a  curve,   on  a  down  grade,  when  the  accident  oc- 
curred ;  that  the  engine  was  in  charge  of  one  Lewis,  as  en- 
gineer, who  was  dead  at  the  time  of  trial.    A  witness  for 
the  plaintiff,  who  was  an  engineer  of   some   experience, 
having  been  engaged  for  five  or  six  years  in  running  en- 
gines on  defendant's  road,  and  who  was  also  an  employee 
of  the  company,  deposed  that  he  was  on  the  train,  but  not 
at  that  time  on  duty  ;  that  some  time  before  the  occurrence 
he  was  riding  on  the  cow-catcher  or  pilot  in  front  of  the 
engine,  and  had  observed,  that  in  going  around  the  first 
curve  on   a  down  grade,  after  leaving  Whistler,  some  six 
miles  from  Mobile,  the  truck  did  not  run  right ;  that  the 
wheels  bound  over  the  outside  of  the  curve  and  did  not 
curve  well,  and  he  had  seen  sparks  of  fire  fly  from  the  con- 
tact of  the  wheels  with  the  rail ;  that  he  told  the  engmeer 
in   charge,  that  he  thought  the  truck  dangerous  ;  that  he 
told  him  about  it  twice  before  reaching  Citronelle ;  the  en- 
gineer rephed  that  it  could  not  be  helped  now ;  that  he  ob- 
served the  engine  to  Citronelle  ;  that  on  reaching  Citronelle, 
he,  the  said  witness,  concluded  to  leave  his  position  on  the 
engine    where  he  had  been  riding,  because  he  considered 
the  engine  unsafe,  and  because  he  believed  she  would  run 
off  at  the  first  curve  on  a  down  grade  ;  that  he  retired  to 
a   baggage    car   in  the  rear  of  the  engine,  stood   at  the 
door,   and    watched    the  engine  going  around  the  curve, 
expecting  to  see  her  run  off  when  the  accident  did  occur ; 
that  they  were  running  at  the  rate  of  ten  or  twelve  miles 
per  hour  when  this  happened.     The  witness  did  not  tell 
plaintiff  of  the  danger,  and  there  was  no  proof  that  he 
knew  of  it.     He  testified  that  he  did  not  know  of  it,  but 
thought  the  engine  was  as  good  as  any.     The  witness  did 
not  point  out  any  defect  in  the  engine,  and  testified  that 
he   did   not   know   what   produced   the   binding   of  the 
wheels  on  a  curve.    It  appeared  in  evidence,  that  the  en- 
gine   No.  69,  was  one  of  what  was  called  the  "  Mason  en- 
gines", manufactured  by  James  Mason,  at  Taunton.  Massa- 
chusetts, and  was  run  on  what  was  known  as  a  Mason  side 
bearing  truck,  being  the  ordinary  make  of  that   manu- 
facturer. 
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It  further  appeared  in  evidence  that  the  trucks,  now  or- 
dinarily used,  are  what  are  called  the  center  bearing  trucks, 
the  difference  between  them  being  that  the  latter  bear  on 
the  truck  by  a  center  pivot  bolt,  and  in  the  former  the 
weight  of  the  forepart  of  the  engine  rests  on  two  side  up- 
right supports,  made  of  iron,  which  are  made  to  vibrate, 
backward  and  forward,  with  an  iron  bolt  attached  to  the 
boiler,  and  passing  through  an  iron  plate  in  the  bed  of  the 
truck,  so  as  to  allow  the  truck  to  turn,  which  uprights  are 
let  into  mortices  in  the  frame  of  the  engine.  The  plaintiff 
introduced  evidence,  conducing  to  prove  that  the  Mason 
side  bearing  truck  was  unsafe,  and  not  as  safe  as  the  center 
bearing  truck,  and  some  said  they  objected  to  going  on 
them  for  that  reason,  and  that  the  center  bearing  truck  was 
more  safe  and  should  be  used.  One  of  the  defendant's 
witnesses,  who  was  their  foreman  in  the  machine  shop, 
testified,  that  he  had  been  engaged  in  building  and  repair- 
ing engines  for  23  or  24  years ;  that  he  knew  the  Mason 
engine ;  that  the  first  Mason  truck  he  ever  saw,  was  on  the 
Mobile  and  Ohio  Railroad,  and  that  he  far  preferred  the 
center  bearing  to  the  Mason  side  bearing  truck. 

The  plaintiff  further  introduced  evidence  conducing  to 
prove,  that  this  same  engine,  No.  69,  had  been  used  before 
and  during  the  war,  and  was  subject  to  the  falling  of  the 
front  of  the  engine  on  the  truck  by  reason  of  the  side  sup- 
ports getting  out  of  the  mortices,  in  which  case  the  truck 
could  not  track,  and  that  this  had  happened  frequently, 
and  that  the  engineer  had  to  stop  and  raise  it  up  with  jack- 
screws  to  put  the  supports  again  in  the  mortices,  and 
that  this  had  happened  sometimes  several  times  in  a  day, 
and  that  the  engine  had  been  under  repairs  and  not  used 
for  some  time ;  and  further,  that  the  assistant  general 
superintendent,  and  master  mechanic,  and  foreman  of  the 
shop,  had  been  informed  of  this  when  it  had  occurred.  It 
was  further  shown  by  the  engineer,  who  had  run  engine 
No.  69  for  fourteen  months,  that  it  had  run  off  the  track 
with  him  just  before  it  was  laid  aside  for  repairs. 

It  further  appeared  in  evidence,  that  a  report  of  all 
accidents  occurring  on  the  defendant's  railroad,  is  by  its 
rules  ordered  to  be  made ;  the  particulars  of  such  accidents 
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set  out  in  writing,  and  a  record  of  the  same  kept  by  the 
company ;  but  it  was  not  shown  that  any  such  reports  had 
been  made  of  this  engine. 

There  was  no  other  evidence  of  the  particular  cause  of 
the  running  off  of  the  track,  where  the  accident  occurred, 
than  is  set  forth  in  this  bill  of  exceptions.  It  took  place, 
not  at  a  joint  of  the  rails,  but  at  the  middle  of  a  rail,  and 
the  track  being  in  good  order.  The  plaintiff  reUed  on  the 
evidence,  as  before  stated,  of  defectiveness  of  the  truck,  and 
of  the  observations  of  the  witness,  as  above  stated,  to  show 

the  cause. 

The  defendant  offered  evidence,  tending  to  prove,  that 
the  oflScers  and  servants  of  the  company  were  a  general 
superintendent  engineer,  an  assistant  superintendent  en- 
gineer, a  superintendent  master  mechanic,  and  machinist, 
who  had  charge  and  superintendence  of  the  machine  shop 
of  the  company,  situated  at  Whistler,  on  the  road  near 
Mobile  ;  also  master  workman  mechanics,  and  machinists, 
engineers,  conductors,  and  laborers  required  ;  that  the 
superintendents,  machinists,  &c.,  were  men  fully  skilled, 
and  competent  in  every  respect,  properly  educated  for 
their  business,  and  of  good  character. 

The  defendant  offered  evidence,  tending  to  prove,  that 
the  said  Mason  engines  were  of  an  approved  character, 
and  had  been  in  common  use,  and  found  to  be  satisfactory; 
that  in  point  of  fact  the  side  bearing  engines  were  as  safe 
as  the  center  bearing  engines,  or  trucks,  and  had  so  prov- 
ed in  defendant's  service;  that  the  center  bearing  were  now 
in  use,  and  had  in  a  great  measure  superseded  the  side 
bearing,  and  that  the  company  had,  since  the  accident  oc- 
curred, the  engine,  No.  69,  to  be  made  center  bearing,  and 
that  the  alteration  was  made  because  the  center  bearing 
was  more  economical,  and  because  some  of  the  engineers 
of  the  company,  after  this  accident,  objected  to  running 
this  engine  without  such  alteration.     The  defendant  offer- 
ed evidence,  tending  to  prove,  that  the  center  bearing  en- 
gine was  less  complicated,  more  economical  and  durable 
than  the  side  bearing  engine.     This  was  testified  to  by 
competent  and  skillful  engineers.     The  defendant  also  in- 
troduced evidence,    tending    to  prove,  that  the  engine. 
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No.  69,  with  three  others  of  the  same  make,  had  been  in 
use  by  the  company  from  1859  or  1860,  and  had  been  found 
to  work  well ;  that,  however,  during  the  war  the  engine. 
No.  69,  had  been  so  much  used,  that  parts  of  it  had  been 
worn  out,  and  the  springs  under  the  side  supports  had 
been  worn  out ;  that  the  company  had  not  been  able  to 
procure  the  necessary  materials  for  its  repair  during  the 
war,  and  it  had  become  unfit  for  use  and  was  laid  aside ; 
that  after  the  war  was  over,  engines  were  very  scarce,  and 
that  this  engine  was  put  into  the  shop  at  Whistler,  and 
thoroughly  overhauled  and  repaired,  wherever  necessary, 
but  on  the  same  model  as  before ;  that  new  springs  and 
wheels  were  put  on  the  truck,  and  it  was,  under  the  super- 
intendence and  personal  attention  of  the  chief  machinist, 
put  in  complete  order,  and  pronouned  by  him  ready  for 
use,  but  there  was  no  other  proof,  that  in  making  the  re- 
pairs, any  particular  attention  was  paid  to  the  special  de- 
fect. Defendant's  witnesses  admitted  the  possibility,  but 
denied  the  probability,  that  such  a  defect  could  exist  as  to 
cause  the  tenons  to  jump  out  of  the  mortices  or  sockets, 
and  thereby  prevent  the  truck  from  yielding  to  the  curves 
in  the  road,  if  the  springs  were  in  good  order ;  that  the 
foreman  of  the  workshop,  an  experienced  engineer  and 
machinist,  pronounced  the  engine  ready,  and  on  the  morn- 
ing of  the  accident,  put  it  on  the  road  for  service  ;  before 
doing  so,  he  tried  it  by  running  it  up  and  down  the  road 
in  curves,  and  up  and  down  grades,  and  had  for  the  pur- 
poses of  trial,  run  it  at  the  utmost  speed  that  could  be  ob- 
tained— say  at  the  rate  of  sixty  miles  an  hour — and  found 
that  it  worked  well  in  all  respects,  and  therefore  had  put  it 
on  the  road.  There  was  no  proof  of  examination  of  the 
engine  or  truck  after  such  trial.  A  former  superintendent 
of  the  machine  shop,  under  whose  direction  the  repairs 
were  made,  testified  also  that  the  engine  and  truck  were 
fully  repaired,  complete  and  safe,  and  fit  to  be  used. 

Several  witnesses  were  examined  on  both  sides  as  to  the 
safety  of  the  side  bearing  truck,  and  the  evidence  was  con- 
flicting on  that  subject ;  the  officers  of  the  company  testify- 
ing that  the  engine  was  safe,  and  the  side  bearing  as  safe 
as  the  center  bearing;  that  the  side  bearing  could  not  jump 
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out  of  the  mortices,  when  the  truck  and  engine  were  in 
good  repair,  although  this  might  happen  when  the  springs 
were  worn  out,  so  that  they  could  not  act,  but  that  this 
engine  was  not  then  in  that  condition.  Some  witnesses 
considered  them  unsafe  at  all  times.  One  of  the  plaintiff's 
witnesses  testified,  he  had  formerly  run  said  engine  three 
or  four  trips,  and  that  it  had  not,  while  he  used  it,  jumped 
out  of  the  mortices.  A  witness  for  the  plaintiff,  who  was  a 
machinist  and  engineer  of  fourteen  years  experience,  and 
an  employee  of  defendant,  testified  that  he  had  observed 
the  pecuUar  construction  of  engine  No.  69  at  the  time  it 
was  first  put  on  the  road ;  that  he  closely  examined  it  and 
considered  it  then  unsafe. 

The  defendant  also  introduced  evidence  tending  to 
show,  that  it  happens  at  times  that  engines  do  run  off  the 
track,  and  that  it  can  not  always  be  prevented,  and  that  it 
happens  at  times  when  all  is  in  perfect  order,  and  there  is 
no  apparent  cause  for  it. 

Upon  the  foregoing  evidence  the  plaintiff  requested  the 
court  to  instruct  the  jury  as  follows : 

1.  It  was  the  duty  of  the  defendant  to  have  on  the  road 
suitable  and  proper  engines,  and  to  keep  them  in  such  con- 
dition, that  unusual  risks  would  not  attend  those  who  were 
employed  to  perform  service  on  them  ;  and  if  they  did  not 
in  this  case  have  such  an  engine,  and  the  plaintiff  was 
ignorant  of  any  defect  in  the  engine,  the  burden  is  on  the 
defendant  to  show  that  they  used  due  caution  and  dihgence 
in  the  matter. 

2.  If  the  jury  believe  this  engine  was  defective  and  was 
unsafe  from  the  liability  of  the  engine  to  fall  down  on  the 
truck,  and  that  thereby  the  wheels  would  not  yield  to  a 
curve  in  the  road,  thereby  forcing  the  engine  off  the  track, 
and  that  the  plaintiff  had  no  knowledge  of  the  defect  in  the 
engine,  and  that  those  servants  of  the  company  to  whom 
was  entrusted  the  supervision  and  care  and  repair  of  its 
machinery,  were  agents  of  the  company  to  receive  such 
information,  and  were  informed  by  the  engine  driver  of  that 
engine  of  the  deficiency,  and  that  the  engine  was  repaired 
by  said  servants  and  the  defect  was  not  remedied,  and  the 
engine,  from  said  defect,  ran  off  the  track  and  inflicted  on 
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the  plaintiff  the  injury  complained  of,  the  defendant  is 
liable  to  the  plaintiff  for  the  damages  by  him  so  sustained, 
notwithstanding  the  engine  was  in  other  respects  well  and 
sufficiently  repaired. 

3.  That  if  the  plaintiff  in  this  case,  was  by  reason  of  a 
defect  in  the  engine,  of  which  he  was  ignorant,  and  which 
defect  was  not  open  to  ordinary  observation,  exposed  to 
unusual  risks,  and  received  the  injuries  complained  of,  and 
the  master  might  have  known  of  such  defects  by  ordi- 
nary care,  or  if  the  agents  of  the  company  whose  business 
it  was  to  examine  and  keep  said  engines  in  order,  and  to 
receive  notice  of  such  defects,  were  duly  advised  of  the 
defects,  and  did  not  remedy  them,  and  by  reason  thereof, 
the  plaintiff  sustained  the  injury  complained  of,  defendant 
is  liable. 

4.  When  the  plaintiff  entered  the  employment  of  defend- 
ant as  fireman,  he  had  a  right  to  presume  that  the  engine 
on  which  he  was  put  to  work  was  free  from  defects  which 
would  render  the  service  unusually  hazardous,  and  if  such 
was  not  the  fact  in  respect  to  the  condition  of  the  engine, 
but  from  a  material  defect  in  it,  the  truck  was  subject  to 
become  bound,  so  that  the  engine  could  not  turn  a  curve  in 
the  road,  without  imminent  danger  of  running  off  the  track, 
and  if  such  defect  was  not  open  to  ordinary  observation, 
and  if  the  plaintiff  was  ignorant  of  the  defect,  and  if  the 
servants  of  the  company  whose  business  it  was  to  keep  the 
engines  in  order  and  receive  notice  of  such  defects,  were 
informed  of  such  defect,  and  did  not  remedy  it,  and  if  by 
reason  of  such  defect  the  engine  ran  off  the  track  at  a 
curve,  while  the  plaintiff  was  on  her  in  the  discharge  of  his 
duty,  and  that  he  thereby  received  the  injuries  complained 
of,  the  plaintiff  is  entitled  to  recover  in  this  action  such 
damages  as  he  sustained  by  reason  of  said  injuries. 

5.  That  if  the  defect  of  the  engine  was  made  known  to 
the  agent  of  the  defendant,  the  defendant  would  have 
notice,  although  he  himself  was  not  specially  informed  of 
the  same. 

6.  That  if  the  engines  of  the  kind  used  in  this  case 
were,  owing  to  their  work  of  construction,  unsafe,  and  de- 
fendant had  been  running  them  for  several  years,  they  may 
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be  supposed  to  have  known  that  they  were  unsafe,  and  if 
the  jury  believe  such  to  be  the  fact,  they  must  find  for 
plaintiff  if  they  believe  he  was  injured  by  the  running  off 
of  the  engine,  owing  to  unsafeness  for  such  reasons. 

7.  If  engines  of  the  make  of  the  one  in  question  were 
ordinarily  safe,  but  if  the  proof  shows  that  the  particular 
engine  used  in  this  case  was  unsafe,  owing  to  any  defect  in 
it,  and  if  defendant  knew  of  this  fact,  or  could  have  ascer- 
tained it  by  ordinary  diligence,  and  that  plaintiff  was  dam- 
aged by  reason  of  such  defect,  plaintiff  being  ignorant  of 
such  defect,  defendant  is  liable. 

8.  That  in  all  cases  when  one  person  has  received  per- 
sonal injury  and  mutilation  by  the  careless  or  negligent  act 
of  another,  the  bodily  pain  and  suffering  is  a  part  of  the 
actual  injury,  for  which  the  injured  party  is  as  much  en- 
titled to  compensation  in  damages  as  for  loss  of  time  or 
the  outlay  of  money. 

9.  That  the  physical  pain  and  suffering  ought  to  be  taken 
into  the  account  in  estimating  the  damages  in  any  action 
to  recover  for  a  personal  injury,  occasioned  by  negligence, 
irrespective  of  any  question  or  motive  whatever. 

Which  charges  so  asked  were  given,  and  to  each  and 
every  whereof  defendent  excepted. 

The  court  also  charged  the  jury,  that  if  there  was  a  de- 
fect in  the  engine,  causing  it  to  be  dangerous  to  use,  and 
the  company  had  notice  thereof,  it  was  the  duty  of  the 
company  to  take  steps  to  remedy  such  defect ;  and  that  if 
such  notice  was  communicated  to  proper  agents,  who  were 
authorized  to  receive  such  notice,  or  whose  duties  were 
such  that  authority  to  receive  such  notice  would  be  within 
the  proper  scope  of  their  duties  and  agency,  then  such  no- 
tice would  be  sufficient  to  charge  the  company  with  such 
notice.  To  this  charge  defendant  excepted.  Defendant 
requested  the  following  charges  : 

1.  That  in  order  to  charge  the  defendant  in  this  case,  the 
negligence,  if  any,  must  be  brought  home  to  the  defend- 
ants themselves,  that  is  to  say,  to  the  president,  directors, 
or  general  superintendent  of  their  working  operations. 

This  charge  the  court  gave,  but  with  the  qualification, 
43 
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"  that  if  notice  came  to  their  agents  authorized  to  receive 
such  notice  for  the  company,  that  it  was  notice  to  the 
company,  as  stated  in  the  previous  charge  given."  De- 
fendant excepted  to  this  quaHfication. 

2.  By  the  terms  of  the  issue,  which  is  to  be  tried,  it  is 
admitted  the  defendant  had  no  knowledge  of  any  deficiency 
in  the  vehicle  used,  and  the  question  is  confined  to  the  in- 
quiry, whether  or  not  the  defendant  was  negligent  in  not 
using  proper  diligence  in  respect  thereto  ;  and  that  for  the 
want  of  diligence,  or  by  reason  of  such  negligence,  they 
were  not  informed  of  the  deficiency,  if  any  there  was  ;  that 
the  question  is  one  of  diligence  or  not,  and  they  can  be 
charged,  if  at  all,  only  on  the  ground  of  their  own  negli- 
gence, or  want  of  diligence,  and  such  must  appear  in  order 
to  charge  them. 

3.  That  in  this  cause  the  plaintiff  is  to  be  considered  as 
a  fellow- servant  with  the  machinist  or  master  mechanic 
who  put  the  engine  on  the  road  after  its  repairs  and  trial, 
and  that  if  the  fault  be  in  said  master  mechanic,  or  his 
assistant  workmen,  the  defendants  can  not  be  charged  in 
this  action  for  such  fault,  if  any  there  be,  if  there  be  no 
negligence  of  their  own. 

4.  That  if  after  engine  No.  69  was  put  in  defendant's 
shop  for  repairs,  and  was  repaired  by  the  servants  of  the 
defendant,  who  were  competent,  skillful  and  careful  men, 
and  who  made  trial  of  her  and  reported  her  to  the  defend- 
ant to  be  safe  and  fit  for  running  with  safety  and  security 
upon  the  defendant's  road  in  the  defendant's  business,  and 
after  that  the  accident  and  injury  occurred,  by  reason  of 
defectiveness  of  the  engine,  from  the  neglect  of  the  me- 
chanics of  the  company,  the  defendant  can  not  be  held 
responsible  for  the  injury  to  the  plaintiff.  The  court  re- 
fused these  charges,  to  which  refusals  defendant  excepted." 

Argument  of  P.  Hamilton,  for  appellant. — Let  us  see' 
in  the  first  place,  precisely  the  gist  of  the  complaint.  The 
allegations  are  : 

1.  The  defendant  was  engaged  in  the  business  of  trans- 
porting freight  and  passengers  on  its  road. 
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2.  It  was  the  duty  of  defendant  to  use  in  this  business 
good  and  safe  engines  and  with  care, 

3.  Plaintiff  was  a  servant  of  defendant,  and  in  the  course 
of  that  service,  was  required  to  be  on  defendant's  engine. 

4.  That  while  in  performance  of  his  service,  the  engine 
on  which  he  was  serving  the  defendant,  ran  off  the  track, 
and  he  was  thereby  injured  and  disabled. 

5.  That  plaintiff  suffered  this  injury  because  of  the 
wrong  and  gross  negligence  of  defendant  in  running  this 
engine,  which  was  out  of  order,  and  unsafe  and  unfit  for 
this  business ;  and  that  defendant  would  have  known  of 
this  unfitness  of  the  engine  but  for  the  want  of  proper  care 
and  diligence. 

6.  That  plaintiff  was  ignorant  of  this,  and  therefore  he 
claims  damages  ;  in  other  words,  the  plaintiff  claims  dam- 
ages because — 1,  he  was  a  servant  of  the  defendant ;  2,  was 
injured  in  its  service  ;  3,  by  an  improper  machine  used  by 
the  defendant ;  4,  of  which  the  defendant  was  ignorant ; 
5,  but  would  have  known,  except  for  its  want  of  care  and 
diligence. 

The  reply  of  defendant  is,  it  is  not  guilty  of  the  wrongs 
complained. 

To  make  out  his  case,  plaintiff  must  make  out  the  affirm- 
ation of  his  allegations,  viz  :  that  he  was  a  servant  of  the 
defendant ;  was  injured  in  its  service  ;  was  injured  by  the 
use  of  an  improper  machine  ;  that  the  defendant  was  igno- 
rant of  such  improper  machine  being  used  ;  that  this  igno- 
rance proceeded  from  want  of  proper  care  and  diligence  by 
defendant. 

It  is  of  no  consequence  that  the  defendant  might  or  would 
be  liable,  if  other  and  different  allegations  had  been  made. 
This  liability  in  this  case  rests  on  the  allegations  as  made. 
These  furnish  the  guide  to  the  court  in  this  trial,  and  alone 
can  be  followed  ;  and  if  the  course  pointed  out  by  them  be 
not  followed,  error  has  been  committed.  It  was  the  duty 
of  the  court  below  to  have  followed  this  path,  and  to  have 
kept  the  jury  to  the  investigation  of  these  specific  allega- 
tions. They  were  what  the  defendant  was  called  to  meet ; 
to  force  it  to  meet  any  other  charge  was  an  act  of  injustice, 
and,  consequently,  a  clear  error,  and  injurious  to  defendant. 
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That  plaintiff  was  a  servant  of  defendant,  and  was  in- 
jured while  in  its  service,  was  alleged  and  is  not  disputed  ; 
no  difficulty  is  found  here ;  nor  that  he  was  ignorant  of  any 
defect.  That  he  was  injured  by  an  improper  machine,  then 
in  the  service  of  defendant,  was  to  be  proven  ;  and,  in  ad- 
dition, that  this  was  unknown  to  defendant,  but  would  have 
been  known  to  it  but  for  want  of  proper  care  and  diligence, 
was  also  to  be  proven.  These  are  the  propositions  of  fact 
that  were  in  issue  and  had  to  be  established,  and  to  these 
propositions  the  attention  of  the  jury  should  have  been 
confined. 

I.  And  it  is  right  here  that  the  defendant  complains  of 
the  action  of  the  court  below. 

Any  recovery  to  be  had  against  the  defendant  must  rest 
upon  its  personal  negligence  in  relation  to  the  matter  com- 
plained of.— 25  New  York  E.,  566 ;  37  Law  and  Eq.  E., 
28L 

This  personal  negligence  may  be  evidenced  in  sundry 
ways. 

The  plaintiff  has  chosen  to  rest  the  charge  of  negligence 
upon  the  allegation  that  his  right  of  action  arises  from  the 
use  injuriously  to  him  by  defendant  of  an  improper  machine, 
unknown  to  it,  but  which  would  have  been  known  to  it,  by 
the  use  of  proper  care  and  diligence. 

That  is  the  complaint,  and  the  only  complaint  that  was 
to  be  tried — whether  defendant  had  been  diligent  or  negligent 
in  its  action  about  the  matter  charged. 

The  court  below,  however,  refused  to  permit  the  case  to 
.  be  tried  on  that  allegation,  and  specifically  refused  a  charge 
asked  by  defendant  to  that  effect,  and  so  removed  the  whole 
case  from  the  pleadings  in  the  cause,  and  allowed  the  jury 
to  wander  unrestrained  through  the  testimony  in  the  cause, 
to  see  if  they  imagined  a  cause  of  complaint  that  could  be 
sustained. 

The  second  charge  asked  by  defendant  should  have  been 
given.  It  placed  the  case,  where  plaintiff  in  his  complaint 
had  placed  it,  upon  the  inquiry  of  the  diligence  of  the  de- 
fendant ;  "  that  the  question  is  one  of  diligence  or  not,  and  the 
defendant  can  be  charged,  if  at  all,  only  on  the  ground  of  its 
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otvn  negligence  or  loant  of  diligence,  and  szich  must  appear,  in 
order  to  charge  the  defendant." 

Certainly  this  charge  should  have  been  given — ^it  was  the 
law  of  the  case — and  should  have  governed  the  court  no 
less  than  the  jury. 

It  is  in  effect  simply  the  assertion  of  the  law  of  all  cases, 
and  becomes,  if  any  thing,  noiv  when  the  intelligence  of 
juries  is  lowered  still  more,  than  has  ever  before  been,  of 
the  supremest  importance. 

II.  The  first  charge  asked  by  defendant  should  also  have 
been  given  as  asked  ;  and  without  qualification. 

The  complaint  is  "  want  of  proper  care  and  diligence" 
by  the  defendant ;  then  the  fact  to  be  shown  is  such  absence 
of  care  and  diligence  by  the  party  sought  to  be  charged  ; 
and  the  instruction  asked,  was,  "  that  such  negligence  must 
be  brought  home  to  the  defendant,  themselves — that  is  to  say  to 
the  president,  directors  or  general  superintendent  of  its  toorking 
operations."  Of  course,  the  negligence  must  be  of  the 
party  to  be  charged.  It  is  true,  that  negligence  may  be 
shown  in  sundry  ways ;  but  the  legal  proposition  is  that  a 
right  of  recovery  must  rest  on  defendant's  negligence — it 
must  be  his  act,  which  creates  the  liability. 

The  proposition  asserted  in  this  instruction  is  only  the 
leading  proposition  of  the  complaint,  and  to  a  court  it  is 
deemed  most  self-evidently  correct.  This  defendant,  it  is 
judicially  known  to  the  court,  is  managed  by  officers  who, 
in  the  eye  of  the  law,  as  to  these  persons,  are  the  defendant. 
Hence,  to  make  the  matter  plain  to  the  jury,  these  officers 
were  named  as  being  for  the  purposes  of  the  trial  the  de- 
fendant. The  proposition  of  the  prayer,  is  that  the  defend- 
ant, through  its  legal  officers,  must  be  shown  to  be  guilty  of 
negligence. 

The  court,  however,  carried  off,  apparently,  by  some  fancy 
of  its  own,  qualified  the  charge  with  a  notion  of  notice. 
No  matter  of  notices  is  contained  in  the  prayer.  It  simply 
asserts  that  negligence  in  the  defendant  must  be  shown. 
The  court  says  yes,  true,  but  if  notice,  came  to  authorized 
agents,  it  was  notice  to  the  company  ;  and  so  the  court, 
laboring  under  the  confusion  of  principal  and  agent,  em- 
ployer and  employee,  but  misled  the  jury,  and  failed  to 
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confine  them  to  the  proper  point  of  investigation,  to-wit, 
the  question  of  negligence  by  defendant  about  the  perform- 
ance of  the  duty  resting  upon  it,  and  directing  them  to 
inquire  if  in  case  neghgence  were  found,  whether  that  neg- 
ligence lay  at  the  door  of  the  defendant,  or  if  its  employees, 
for  which  it  would  not  be  responsible,  and  there  we  say  the 
court  erred. 

III.  The  same  error  runs  through  all  the  action  and 
ruling  of  the  court  in  the  case.  The  court  at  all  times 
failed  to  present  to  the  jury,  the  true  point  for  their  inves- 
tigation, that  is,  the  question  of  negligence  or  diligence  of 
the  defendant ;  it  constantly  mixed  up  with  the  issue,  asser- 
tions of  agency  and  notice  to  agents  and  knowledge  by 
them  ;  thus  in  the  charge  given  by  the  court  on  its  own 
motion,  after  giving  an  unexceptionable  instruction  so  far 
as  it  went,  that  if  the  company  had  notice  of  defectiveness 
of  the  engine,  it  was  its  duty  to  remedy  it,  the  court  adds, 
"  if  such  notice  was  communicated  to  proper  agents  who 
were  authorized  to  receive  such  notice,  or  whose  duties 
were  such,  that  authority  to  receive  such  notice  would  be 
within  the  proper  scope  of  their  duties  and  agency,  then 
such  notice  would  be  suflScient,"  &c.  So  in  the  second 
charge  asked  by  the  plaintiff,  the  question  of  diligence,  or 
fault  on  the  part  of  the  defendant  is  ignored,  and  the  Ha- 
bility  is  made  to  turn  upon  the  conduct  of  servants  and 
agents  of  the  defendant. 

In  like  manner,  the  knowledge  and  acts  of  agents,  as 
equivalent  to  knowledge  and  acts  of  the  defendant,  is  es- 
pecially made  the  rule  and  guide  to  defendant's  liability, 
in  the  third,  fourth  and  fifth  charges  given  by  the  court 
upon  the  prayer  of  the  plaintiff. 

It  thus  plainly  appears  from  an  inspection  of  the  conduct 
of  the  court,  both  upon  the  charges  given  at  the  request  of 
the  plaintiff,  the  charge  given  by  the  court  of  its  own  mo- 
tion, and  its  refusal  to  respond  to  the  prayers  of  the  de- 
fendant, that  the  court  ignored  the  real  point  of  inquiry 
presented  by  the  pleadings,  and  authorized  an  examination 
and  a  decision  by  the  jury  upon  matters  collateral  which 
did  not  necessarily  settle  the  question  to  be  decided. 
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By  this  mode  of  proceeding,  injustice  has  been  dene  to 
the  defendant.  Its  liability  has  been  declared  not  upon 
proof  of  its  want  of  proper  care  and  diligence  in  the  duty 
resting  upon  it ;  noi  upon  proof  of  its  neglect  of  duty,  but 
upon  evidence  of  the  acts  of  its  employees,  for  whose  acts 
it  may  have  been  responsible,  and  for  which  again,  it  raay 
not  he  legally  responsible. 

It  may  be,  that  the  proof  perfectly  warranted  the  asser- 
tions of  fact,  assumed  in  these  proceedings,  and  yet  the 
inference  may  follow,  that  legal  liability  has  not  been  estab- 
lished. It  may  be,  that  the  assumptions  are  ingredients 
of  the  charge  to  estabhsh  the  Habihty,  but  they  are  not  all 
the  necessary  ingredients,  and  attention  being  directed  to 
them  alone,  the  essence  of  the  issue,  that  is,  the  question 
of  the  defendant's  diligence,  or  neghgence,  was,  in  truth, 
improperly  withdrawn  from  the  jury,  to  the  detriment  of 
the  defendant. 

IV.  The  error  pervading  the  case  is  exhibited  in  the  very 
first  charge  asked  by  the  plaintiff. 

The  court  declared  it  to  be  the  duty  of  the  defendant  to 
have  suitable  and  proper  engines,  &c.  Now,  the  effect  of 
this  instruction  to  the  jury  is  to  declare,  that  the  defendant 
guarantees  to  its  employees  the  security  of  its  engines.  This 
is  not  the  law.  We  are  not  considering  the  duty  of  this 
defendant  to  a  stranger  or  a  passenger. 

The  employee  contracts  with  a  railroad  company  in  re- 
lation to  that  particular  business.  He  knows  there  are 
dangers  attending  its  pursuit.  Both  parties  contract  in 
reference  to  those  dangers.  There  is  danger  attending  the 
road  ;  there  is  danger  attending  the  machinery  ;  there  is 
danger  attending  the  conduct  of  his  co-servants.  The 
employee  contracts  with  reference  to  these  things. 

The  company  contracts  that  it  will  use  all  proper  dili- 
gence and  care  to  obtain  and  employ  safe  and  suitable 
machinery.  That  loas  its  duty,  and  it  is  liable  for  breach  of 
that  duty.  "It  is  bound  to  exercise  proper  care  and  dili- 
gence in  the  selection  of  the  agencies  and  instruments  with 
or  upon  which  it  employs  its  servants  ;  and  if  it  fail  to  do 
so,  it  will  be  liable  to  the  servant  for  any  injuries  he  may 
sustain  therefrom."— i%e«  v.  Smith,  28  Vt.  E.,  69  ;  Seaver 
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V.  R.  R.  14  Gray  R.  46B  ;   Wright  v.  R.  R.  Co.,  23  Penn. 
385 ;  Gillman  v.  R.  R.  Co.,  10  Allen,  236. 

But  that  is  a  very  diflferent  piopositiou  from  the  assertion 
of  the  court,  which  declares  an  absolute  duty. 

It  is  true  some  qualification  is  introduced  at  the  close  of 
the  charge,  but  it  does  not  relieve  the  charge  of  its  error 
in  the  statement  of  the  duty,  to  add  that  some  excuse  might 
possibly  exist  for  a  failure  in  the  alleged  duty.  The  duty 
as  alleged  did  not  exist,  and  the  jury  were  misled  by  a  false 
assertion  of  law,  and  they  were  improperly  informed,  that 
to  relieve  defendant  of  this  alleged  duty,  the  burthen  of 
proof  was  on  defendant.  The  duty  is  wrongly  stated,  and 
the  burthen  of  proof  is  improperly  placed.  The  duty  of 
defendant  was  to  use  diligence,  and  it  was  equally  the  duty 
of  the  plaintiff  to  prove  that  that  duty  had  not  been  per- 
formed. The  plaintiff  must  establish  his  case,  and  even  in 
the  case  of  a  passenger. — 18  N.  Y.  R.  534 ;  40  Penn.  R. 
399. 

V.  The  second,  third  and  fourth  instructions  asked  by 
plaintiff,  and  given  by  the  court ;  the  charge  given  by  the 
court  of  its  own  motion  ;  the  qualification  to  the  first  charge 
asked  by  the  defendant,  and  the  refusal  by  the  court  to 
give  the  third  and  fourth  charges  asked  by  defendant,  show 
the  theory  adopted  by  the  court. 

We  have  already  remarked  upon  the  departure  by  the 
court,  in  these  proceedings,  from  the  true  issue  presented 
for  trial. 

The  rulings  of  the  court,  and  its  whole  proceedings,  pro- 
ceed from  one  and  the  same  error — it  is  presented  in  several 
aspects.  The  court  confounded  the  liability  of  the  de- 
fendant towards  this  plaintiff,  who  was  one  of  its  employees, 
with  its  liability  towards  a  passenger,  who  is  a  stranger  to 
the  company.  To  the  latter,  the  company  is  in  the  position 
of  a  sort  of  guarantor.  To  him  it  is  known,  and  becomes 
responsible  by  the  acts  of  its  servants  and  agents  in  their 
several  capacities.  In  the  line  of  their  several  duties,  these 
servants  or  employees  of  the  company,  as  relates  to  such 
stranger,  are  its  agents,  and  it  is  bound  by  their  acts. 

It  will  be  observed,  in  its  decisions  upon  these  several 
charges,  the  court  constantly  confound  the  company  with 
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its  servants,  and  held  their  acts  to  be  its  acts,  their  know- 
ledge its  knowledge,  their  negligence  its  negligence,  and 
their  duty  its  duty. 

The  plaintiff,  however,  is  not  a  stranger  to  the  company^ 
is  not  even  a  passenger  ;  he  occupies  no  such  position.  He 
is  himself  an  employee  or  servant  of  the  company.  He  is 
one. of  its  many  employees,  and  is,  of  necessity,  associated 
with  others.  He  is  a  co-employee  with  them,  and  this 
creates  a  very  different  relation  between  him  and  the  de- 
fendant from  that  held  by  a  passenger. 

This  court,  in  Cook,  dc,  v.  ParJiam,  24  Ala.,  page  36, 
held,  "  that  where  two  persons  are  employed  by  a  common 
employer  in  the  same  general  business,  and  one  of  them  is 
injured  by  the  negligence  of  the  other,  the  employer  is  not 
responsible  therefor  ;  as  a  general  proposition  we  all  yield 
our  assent  to.  It  is  too  well  estabhshed,  both  upon  Eng- 
lish and  American  authority,  to  be  now  controverted." 

And  the  principle  is  repeatedly  declared  in  all  the  lead- 
ing courts  of  this  country  and  of  England.— 25  N.  Y.  565  ; 
23  Penn.  385  ;  1  Law  Rep.  C.  B.  291 ;  1  Law  Rep.  Q. 
B.,  149. 

This  confusion  of  the  court,  and  confoundmg  the  posi- 
tion of  the  plaintiff  with  that  of  passengers,  towards  whom 
the  defendant  holds  fiduciary  relations  of  the  most  stringent 
kind,  deprived  the  defendant  of  a  consideration  of  the  real 
merits  of  his  defence,  and  so  wrought  great  injustice  in  the 

trial. 

VI.  The  line  of  defendant's  defence  is  readily  seen  by 
the  bill  of  exceptions.  It  asserted  that  its  duty  was  to  use 
proper  care  and  diligence  in  the  selection  and  use  of  ser- 
vants and  instrumentalities ;  that  it  had  performed  this 
duty  ;  that  the  accident  complained  of  did  not  proceed  from 
its  neghgence;  that  if  it  proceeded  from  negligence  at  all, 
it  was  the  negligence  of  the  plaintiff's  co-employees,  and 
for  which  the  defendant  was  in  no  way  responsible.  Now, 
it  is  very  evident,  that  under  the  charges  of  the  court,  the 
attention  of  the  jury  was  diverted  from  this  defense  alto- 
gether, and  their  consideration  was  directed  to  the  acts  of 
the  plaintiff's  co- employees,  as  if  their  acts  were  the  acts 
of  the  defendant  itself,  and  as  if  the  defendant  were,  under 
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the  circumstances,  responsible  for  their  knowledge  and  their 
acts. 

VII.  The  law  of  the  case,  it  is  conceived,  is  fairly  ex- 
pressed in  the  fourth  charge  asked  by  defendant,  viz  :  if  the 
instrument,  in  the  use  of  which  the  accident  happened, 
was  found  defective,  and  being  so  defective,  was  put  in  shop 
to  be  repaired,  and  was  repaired  by  the  servants  of  the 
defendant,  who  were  competent,  skillful  and  careful  men, 
and  was  made  trial  of  by  competent,  skilful  and  careful 
men,  and  was  thereupon  by  such  competent,  skillful  and 
careful  men,  reported  to  the  defendant,  to  be  safe  and  fit 
for  running  with  safety  and  security,  upon  the  defendant's 
road,  and  in  defendant's  business  ;  and  after  that,  the  ac- 
cident and  injury  happened  by  reason  of  defect  from  the 
neglect  of  the  mechanics,  servants  as  aforesaid,  then  the 
defendant  is  not  liable. 

Let  us  for  a  moment  look  at  the  ingredients  of  this  pro- 
position, as  connected  with  the  pleadings  and  proofs  in  the 
case. 

The  plaintiff  avers  that  the  business  of  the  defendant 
consisted  in  running  cars  on  its  road  for  the  transportation 
of  freight  and  passengers ;  that  he  entered  the  employment 
of  the  defendant  to  be  engaged  about  that  business,  and  it 
so  devolved  on  him  as  part  of  his  duty  to  be  on  the  engine 
and  tender  engaged  in  the  business  of  defendant.  He 
therefore  contracted  in  relation  to  that  business,  and  in 
view  of  the  risks  that  belonged  to  it,  including  the  careless- 
ness and  negligence  of  his  fellow-servants  in  the  same 
business. — 28  Vermont  E.  62. 

He  knew  perfectly  well  that  the  work  or  business  of  the 
defendant  had  to  be  performed  by  the  use  of  machinery 
more  or  less  dangerous ;  that  this  machinery  had  to  be 
managed  and  directed  by  men,  employed  like  himself  by 
this  defendant ;  that  the  defendant  of  and  by  itself  could 
take  no  control  or  direction  of  any  portion  of  this  business, 
that  it  was  to  be  ivholly  done  by  the  plaintiff's  co-employees. 

Now  on  this  evidently  correct  statement  of  the  case,  what 
was  the  duty  of  the  defendant  ? 

Plainly  its  duty  referred  to,  and  could  only  refer  to  the 
selection  of  these  employees.     Of  itself  the  defendant  could 
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make  no  choice  of  machinery — it  could  not  of  itself  run 
the  machinery,  nor  repair  the  machinery,  nor  take  any 
charge  of  it.  Of  necessity,  then,  its  duty  must  have  sole 
reference  to  its  employees  ;  and  this  duty  must  be  either 
an  absolute  guaranty  of  the  constant  and  uninterrupted 
and  perfect  conduct  of  its  employees,  or  must  be  limited 
to  some  lesser  amount  of  liability — to  some  smaller  amount 
of  duty. 

It  is  submitted  that  the  statement  of  the  case  furnishes 
the  answer.  Its  duty  is  the  use  of  diligence  ;  such  diligence 
as  is  possible  among  the  affairs  of  men,  and  consistent  with 
the  position  voluntarily  assumed  by  the  party  dealing  with 
it.  If  the  former  measure  of  duty  were  applied,  then  the 
employee  has  assumed  no  risk — has  entered  into  no  condi- 
tions— upon  this,  human  affairs  would  cease,  the  require- 
ment would  be  impossible  of  fulfilment. 

Then  the  duty  assumed  is  a  duty  of  conditions  and  not 
an  absolute  duty ;  it  is  diligence  that  is  required  of  it ; 
that  is,  care,  heed,  heedfulness.  This  is  what  it  must  exer- 
cise. But  this  can  be  exercised  only  in  one  way,  and  that 
is  in  relation  to  its  servants — what  and  whom  it  employs. 
If  that  be  exercised,  it  is  all  the  defendant  can  do.  Of  ne- 
cessity this  heed  and  heedfulness  must  have  reference  to 
the  fitness  of  the  employees  for  the  duty,  the  service  that 
is  to  be  performed  by  him.  His  fitness  is  a  question  of 
his  competence,  skillfulness,  and  carefulness.  If  he  has 
these,  he  has  fitness  for  his  duty  or  service,  and  the  re- 
quirement resting  upon  the  defendant,  as  the  general  em- 
ployer, has  been  met  and  performed. 

Now  this  is  precisely  the  charge  that  was  prayed  by  the 
defendant,  and  refused  by  the  court. 

It  is  contended  that  in  this  refusal,  the  court  greatly 
erred,  and  its  judgment  should  be  reversed  ;  that  the  re- 
quirements of  the  law  are  fully  met  by  the  prayer. 

VIII.  And  so  it  is  believed  are  all  the  authorities.  The 
duty  alleged  in  the  declaration,  viz  :  "  to  have  upon  said 
road  good  and  safe  engines  and  other  vehicles,  and  have 
them  run  with  care,"  is  not  sustained  by  the  decisions.  It 
is  the  statement  of  an  absolute,  unconditioned  duty.  If 
what  has  been  said  above  be  correct,  the  demurrer  should 
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have  been  sustained  ;  for  the  duty  of  the  defendant  was 
the  use  of  diligence,  and  not  the  absolute  duty  of  guaranty, 
as  in  eflFect  declared  by  the  court. 

In  28  Vermont  R.  59,  the  duty  was  alleged  that  "  it  was 
the  duty  of  defendant  to  furnish  an  engine  for  the  plaintiff 
to  run  (plaintiff  was  engine-driver,)  that  was  well  construct- 
ed and  safe  to  the  engineer,  with  the  use  of  proper  skill  on 
his  part." 

The  court  remark,  the  rule  is  settled  that  there  is  nothing 
growing  out  of  the  mere  relation  of  mastew  and  servant 
that  raises  the  duty  stated  in  the  declaration  ;  there  is  no 
implied  obligation,  in  the  absence  of  actual  knowledge,  and 
where  no  personal  blame  exists  on  the  part  of  the  master, 
that  the  engine  is  free  from  defects,  or  that  it  can  be  safely 
used  by  the  servant.  The  law  imposes  no  such  obligation. 
lb.  p.  62.  The  court  declares  the  rule  "the  master  is  bound 
to  exercise  care  and  diligence,  that  he  brings  into  his  ser- 
vice, only  such  servants  as  are  capable,  safe  and  trust 
worthy — and  for  neglect  in  exercising  that  diligence,  he  is 
liable  to  his  servant  for  injuries  sustained  by  that  neglect." 
And  cites,  8  M.  and  W.  1 ;  ib.  63  ;  5  Eng.  Law  and  Eq. 
265 ;  2i  ib.  77  ;  5  W.  H.,  and  Good.  352.  And  see 
U  Gray  R.  46ti ;  10  Allen  R.  233  ;  25  N.  Y.  R.  565  ;  29 
Conn.  R.  548. 

So  that  the  decisions,  and  they  might  be  indefinitely  mul- 
tipled,  declare  the  doctrine  we  contend  for. 

In  the  case  of  Heard  v.  Vermont  and  Ca.  R.  R.  Co.,  the 
plaintiff's  intestate  was  an  engineer  in  defendant's  service, 
and  was  killed  by  the  explosion  of  the  engine  he  was  run- 
ning ;  that  the  explosion  occurred  in  consequence  of  the 
defective  condition  of  the  fire  box,  which  had  become 
cracked,  and  had  not  been  repaired  by  defendant's  master 
mechanic,  and  that  he  was  guilty  of  negligence  in  not  re- 
pairing, he  having  full  charge  and  care  of  defendant's  loco- 
motives. It  was  also  in  proof  that  this  master  mechanic 
had  held  that  position  for  some  time,  and  was  a  skillful  and 
competent  man  for  that  purpose. 

The  defendant  requested  a  charge  of  the  court  below  on 
this  proof  similar  to  that  asked  in  this  case,  which  was  re- 
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^;;;^a7'The^upre^e^ourrof'Vermoiit  held  that  refusal 
to  be  error.— o2  Vermont  K  473. 

It  held  that  the  company  were  not  responsible  to  the 
plaintiff,  an  employee,  for  an  injury  occurring  to  a  co-em- 
ployee,andbythe  negligence  of  the  latter,  and  upholds 
the  general  principle  of  the  charge  asked  m  this  case  by 

the  defendant  below.  .      i      ,      i.,    ^  i. 

It  is  well  here  to  remark  upon  a  mistake  by  that  court 
in  its  reference  to  the  case  of  IVrigU  v.  R.  B.  Co.  They 
cite  the  case  as  decided  by  the  Court  of  Appea  s  of  N.  Y. 
Their  citation  is  of  i^he  case  as  decided,  28  Barbour  Eep. 
The  decision  of  that  case  was  reversed  by  the  Court  of  Ap- 
peals 25  N  Y.  E.  564,  and  reversed  precisely  on  the  point 
for  which  it  was  cited  by  the  counsel  for  the  plaintiff. 

IX  And  this  brings  us  to  the  general  principle  which 
we  consider  to  be  involved  in  the  case,  and  which  is  con- 
tained in  the  third  and  fourth  charges  asked  by  defendant. 
The  court  will  observe  that  this  engine  had  just  come 
out  of  the  company's  repair  shop,  and  testimony  was  pro- 
duced to  show  she  had  been  thoroughly  overhauled  and 
repaired  by  competent  and  skillful  men  ;  that  before  being 
put  on  duty  she  was  tried  by  competent  and  skillful  men, 
and  pronounced  secure  and  safe. 

If  that  were  the  character  of  these  mechanics,  our  pro- 
position is,  that  defendant  had   done  its  duty,  and  this  m- 
]W  great  though  it  was,  can  not  be   laid   to   defendants 
charge.    That  the  company,  the  master,  is  not  responsible 
to  one  employee  for  an  injury  arising  to  him  from  the  neg- 
ligence or  misconduct  of  his  co-employee.- Coo  ^^  v.  rar^ 
iL,  24  Ala.  E.  36  ;  1  Mees.  &  Welsb  1 ;  4  Me  c    R  49  ; 
5  Hill  E.  592 ;  1   Seld.  E.  492  ;  17  N.  Y  ^-  1^3  ;  18  ib. 
4S2-  25  ib    564:   3  Cush.   76;  9  ib.   112;  10  ib.   228; 
5  E;chq.  343  ;  2:^  Penn.  E.  386  ;  21  111.  E.  20  ;  22  BL  E. 
633 ;  10   Allen   E.  233  ;  5  H.  &  N.  E.  142  ;  28  Eng^  Law 
and  Eq.  48',  24  ib.   396  ;  9  Exchq.  223  ;  1  Ellis  B.  and 

"F   102 

The'rule  has  been  denied  in    a  few  cases,  but  the  vast 

weight  of  authority  sustains  it. 

The  rule  was  emphatically  denied  by  the  Scotch  courts, 
and  they  have  been  followed  by  one  or  two  of  the  Western 
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States.  But  more  lately  the  House  of  Lords,  on  appeal  from 
a  Scotch  case,  has  decided  that  the  rule  is  the  rule  of  the 
British  law,  without  exception. — Burtonshell  Coal  Co.  v.  Reid, 
3  Macquem  R.  266,  and  300 ;  see  GUman  v.  B.  R.  Co., 
10  Allen  R.  237. 

X.  An  exception  has  been  sought  to  be  made  where  the 
injury  arises  to  an  employee  by  the  act  of  one  in  a  superior 
grade  of  employment.  To  some  extent,  in  the  courts  of 
Indiana  and  Ohio,  che  distinction  has  been  sustained,  but 
it  has  been  to  a  very  limited  extent. 

The  rule  almost  universally  adopted  is,  that  if  the  ser- 
vants are  under  the  same  general  control,  and  working  to 
bring  about  the  same  result,  they  are  co-servants  within 
the  rule.— 32  Vermont  R.  473  ;  25  N.  Y.  R.  565  ;  5  H.  and 
N.  142 ;  Morgan  v.  Vale  R.  R.  Co.,  Law  Rep.  Q.  B.  149  ; 
Tunney  v.  Midland  R.  R.  Co.,  1  Law  Rep.  C.  B.  291. 

In  this  case,  if  any  negligence  existed  at  all,  it  was  in  the 
mechanics  of  the  defendant,  co- servants  of  the  plaintiff, 
who  were  employed  to  put  this  engine  in  repair,  and  they 
were  working  under  the  same  general  control  and  to  bring 
about  the  same  common  object,  to-wit :  the  running  of 
trains  on  the  railway  for  the  transportation  of  freight  and 
passengers.  The  case  falls  fully  within  the  authorities 
cited. 

VI.  The  result  of  the  rulings  of  the  court  resulted  in  a 
very  heavy  verdict — one  almost  unprecedented  in  the  his- 
tory of  such  litigation.  A  common  laboring  man  received 
at  the  hands  of  this  jury  $16,000.  In  our  judgment,  this 
verdict  and  the  judgment  upon  it  amounts  to  error.  A 
candid  examination  of  the  case,  we  think,  will  satisfactorily 
show,  that  the  whole  theory  of  the  court  in  this  case  is 
erroneous,  and  that,  acting  upon  it,  the  jury  were  palpably 
misled,  and  induced  to  apply  false  scales  to  weighing  the 
respective  merits  of  the  claim  and  defense,  without  stop- 
ping to  dwell  upon  all  the  details  of  the  propositions  pro- 
pounded by  the  court  to  the  jury.  We  believe  the  whole 
merits  of  the  case  are  reviewed  in  the  argument  here  ad- 
dressed to  the  court.  The  court  assumed  a  wrong  stand- 
point in  failing  to  recognize  any  distinction  between  the 
liability  of  this  defendant,  as  a  master  and  employer,  to  its 
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servants,  and  its  liability  as  a  carrier  to  its  passengers,  and 
thus,  not  only  committed  a  departure  from  the  true  issue  in 
the  case,  but  charged  a  duty  upon  the  defendant  in  favor  of 
the  plaintiff  that  is  not  warranted  by  the  law. 

Argument  of  George  N.  Stewart,  for  appellant. — In  ad- 
dition to  the  argument  of  Mr.  Hamilton,  although  it  would 
seem  the  grounds  therein  are  conclusive  to  show  error  in 
the  court  below,  I  beg  leave  to  add  the  following  remarks. 

To  entitle  the  plaintiff  to  maintain  the  judgment,  he  must 
be  able  to  show  thit  he  made,  in  the  court  below,  proper 
allegations  conforming  to  the  rules  of  the  pleading ;  that 
the  evidence  accorded  with  those  allegations,  and  warrant- 
ed the  recovery,  and  he  must  be  able  to  indicate  the  very 
point  which  created  the  liability,  and  that  it  rested  properly 
on  such  ground.  He  must  be  able  to  show,  also,  that  there 
was  no  uncertainty  in  the  issue  found,  and  no  misleading 
confusion  of  subjects  on  the  trial,  else  the  court  cannot  be 
certain  that  the  recovery  was  right  and  proper.  The  case 
before  us  cannot  stand  the  ♦^est  of  these  requirements. 

1.  The  declaration  was  not  a  proper  one.  It  puts  in 
issue  two  distinct  grounds,  resting  on  different  principles. 
It  first  alleges  "a  duty  of  the  defendant  to  have  on  the  road 
good  and  safe  engines  and  in  good  repair,"  and  afterwards 
it  charges  that  the  engine  ran  off  the  track  because  of  the 
negligence  of  the  defendant  in  running  the  engine,  which 
was  out  of  order  and  unsafe,  and  which,  but  for  the  want 
of  care,  would  have  been  known  to  the  defendant  to  be 
unfit." 

This  involves  two  distinct  complaints ;  one  ground  is 
charged  as  a  positive  duty,  and  makes  the  defendant  a 
guarantor  that  the  engine  was  safe,  whether  proper 
diligence  was  used  or  not ;  and  this  was  joined  with  the 
other  allegation  involving  only  the  requirement  of  care  and 
diligence.  These  distinct  grounds  are  joined  in  one  count. 
We  will  ask  on  which  of  these  two  did  the  recovery  rest  ? 
It  has  been  shown  by  the  argument  of  Mr.  Hamilton,  that 
no  such  duty  of  guaranty  exists.  It  is  clear  that  this  is  a 
defect  in  the  complaint.  It  was  demurred  to,  but  the  de- 
murrer  was  overruled.     If  the  ground  of  duty  can  be 
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maintained  as  a  warranty  in  favor  of  a  passenger  plaintiff, 
it  does  not  follow  that  it  can  in  favor  of  a  servant. 

All  that  the  servant  can  require  in  any  case  is  due  care  to 
provide  proper  vehicles ;  and  if  sufficient  and  reasonable  at- 
tempts and  endeavors  be  made  with  intent  to  provide  such, 
and  the  failure  to  attain  the  object  is  caused  by  the  fault 
of  a  fellow-servant  in  the  same  employment,  the  defendant 
is  not  liable  to  his  servant,  if  he  has  done  all  which  such 
reason  and  care  requires. 

The  attitude  of  the  employer  towards  an  employee  is 
properly  described  in  the  case  of  Hitchcock  vs.  Taylor,  in  4 
Porter's  Reports,  234.  This  decision  never  has  been  over- 
ruled, and  is  the  true  statement  of  the  principle.  If  the 
vehicle  is  defective  and  the  employee  knows  it,  and  can  see 
it  as  well  as  the  principal,  he  cannot  complain  of  it.  He 
engages  in  a  business  attended  with  some  danger.  The 
principal  does  not  warrant  its  safety,  and  if  he  has  used  all 
proper  care,  both  parties  are  on  the  same  footing.  If  a  de- 
fect exists  which  is  known  to  neither  of  them,  each  party 
must  exert  his  own  intelligence  and  care.  There  is  no 
guaranty  by  the  owner  of  a  vessel  that  she  is  seaworthy  in 
favor  of  a  seaman  employed  on  her. —  Couch  vs.  Steel,  24 
Eng.  Com.  Law  Hep.  77.  The  same  principle  is  decided 
in  Seymour  vs.  3Iaddox,  5  Eng.  Com.  Law  Rep.  265. 

There  is  another  defect  in  the  complaint.  It  is  impos- 
sible to  tell  whether  it  relies  on  a  defect  in  the  plan  and 
construction  of  thd  engine,  or  on  its  being  at  the  time  out 
of  repair.  In  this  the  declaration  is  uncertain.  It  maybe 
construed  either  way,  and  the  defendant  does  not  know 
on  which  ground  the  plaintiff  will  rely.  The  precise  ground 
is  not  set  forth  by  a  direct  allegation  pointing  it  out ;  in- 
deed, the  defectiveness  is  rather  stated  by  way  of  recital; 
which,  in  pleading,  is  insufficient.  It  is  clear  that  the  de- 
fendant is  entitled  to  an  allegation  which  is  certain,  so  that 
he  may  know  what  he  is  to  meet.  In  case  of  ambiguity, 
the  rule  is  that  such  construction  must  be  given  which  is 
most  strongly  against  the  pleader. — Stephens  on  Pleading, 
378.  We  see  the  consequence  of  this  uncertainty.  On  the 
trial  we  were  assailed  by  evidence  or  pretence  that  Mason 
engines  (side  bearing)  could  not  be  used  without  liability. 
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as  they  were  unsafe  ;  also,  instructions  to  the  jury  were  ask- 
ed on  the  ground  that  the  engine,  admitting  it  to  be  a  safe 
model,  was  not  fully  repaired  ;  besides  which  the  absolute 
duty  was  insisted  on  that  the  defendant  was  bound  to  have 
safe  engines  at  all  events.    We  thus  see  that  the  whole 
matter  was  confused  before  the  jury,  owing  to  the  looseness 
of  allegation,  against  which  we  sought  to  guard  by  a  de- 
murrer, but  we  were  overruled ;  and  this  flood  of  evidence 
was  let  in  which  misled  the  jury  and  confused  the  case. 
This,  with  the  aid  of  the  erroneous  instructions  of  the  court, 
presented  the  case  to  the  jury  so  that  no  one  can  tell  on 
what  ground  the  recovery  did  in  fact  rest,  and  the  court 
cannot  now  be  certain  that  it  was  founded  on  a  proper  or 
sufficient  ground. 

The  court,  therefore,  erred  in  overruling  the  demurrer  to 

the  complaint. 

2.  The  complaint  we  also  make  is,  that  on  the  trial, 
evidence  was  before  the  court,  owing  to  the  uncertainty 
of  the  count,  which,  with  the  charges  of  the  judge,  did 
confuse  the  case  and  mislead  the  jury. 

We  insist  that  the  sole  ground  on  which  we  could  prop- 
erly be  charged  was  by  evidence  establishing  neligence  in 
not  being  informed  that  the  engine  was  defective  at  the 
time  of  the  accident,  and  that  we  had  not  used  proper  and 
sufficient  diligence  in  order  to  be  informed  of  such  defect. 
This  is  by  a  proper  construction  of  the  court,  the  matter  of 
issue  which  we  had  to  meet,  and  nothing  more.  The 
plaintiff  was  bound  to  prove  three  things— 1.  That  the  en- 
gine was  deficient  at  the  time  of  the  injury.  2.  That  this 
defect  was  the  cause  of  the  injury.  3.  That  there  was 
neligence  in  the  defendant  in  not  having  knowledge  of  this 

defect. 

The  case  concedes  that  the  road  bed  was  in  good  order- 
that  there  was  no  improper  management  by  the  conductor 
of  the  engine  causing  it  to  run  off— and  it  also  admits 
that  the  defendant  did  not  know,  or  have  notice,  that  any 
defect  existed  in  the  vehicle,  since  it  rests  for  liability 
on  the  want  of  proper  care  and  dihgence  in  not  knowing 
of  the  defect. 
44 
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Nothing  is  more  clear  than  the  rule  that  an  admission 
in  pleading  is  conclusive  against  the  pleader,  and  that  he 
cannot  be  allowed  to  make  any  proof  which  controverts 
what  he  has  conceded  in  pleading. — Gould's  Pleading,  176. 
This  clear  rule  was  disregarded  in  the  whole  case,  and  it 
was  insisted  that  the  jury  should  consider  of  evidence  to 
establish  notice  to  the  defendant  of  deficiencies,  against  the 
parties'  own  admissions  in  the  pleading. 

This  makes  it  evident  that  all  the  pretence  of  notice  of 
the  defect  to  the  defendant  must  be  excluded,  and  that 
all  the  instjuctions  which  attempted  to  fasten  notice  of  the 
deficiency  of  the  engine  on  them,  either  directly  or  con- 
structively through  their  servants,  were  erroneous  and  mis- 
led the  jury.  This  matter  of  notice  was  made  to  play  a 
very  important  part  in  their  consideration. 

The  case  proved  on  the  trial,  made  formidable  by  the 
confusion  and  instructions  of  the  court,  was,  in  fact,  when 
stripped  of  mere  make  weights,  a  very  slim  one. 

First,  the  attempt  was  made  to  prove  that  the  Mason  en- 
gines (probably  the  best  in  the  country)  were  unsafe  from 
their  construction. 

Secondly,  a  defect  was  sought  to  be  shown  to  have  exis- 
ted in  the  engine  No.  69. 

Third,  a  charge  was  asked  founded  on  the  ground,  admit- 
ting the  construction  of  the  engine  to  be  proper,  that  the 
repair  was  imperfect. 

As  to  the  first  proposition,  we  insist  that  the  declaration 
is,  by  its  construction,  (most  favorable  to  us  as  the  law  re- 
quires), to  be  confined  to  the  charge  of  being  out  of  order, 
and  therefore  unsafe;  and  therefore,  as  the  duty  of  guaranty 
cannot  be  insisted  on,  the  plaintiff  must  be  confined  to  the 
ground  of  its  being  out  of  order  or  repair  merely,  which 
the  court  did  not  require  by  its  instructions. 

Secondly.  The  defendants  did  prove  that  the  engine 
was  fully  repaired  at  the  time  of  the  accident,  though  this 
was  not  necessary  for  them  to  do.  It  was  the  duty  of  the 
plaintiff  to  prove  the  defect  and  show  what  it  was.  How 
did  he  do  this?  And  here  we  deny  the  proposition 
charged,  that  it  was  the  duty  of  the  defendant  to  prove 
that  any  defect  was  remedied.     It  was  the  plaintiff's  duty 
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to  prove  a  defect  existing  at  the  time  of  disaster.    The 
burthen  of  proof  was  on  him. 

The  evidence  showed  that  the  engine  ran  off  the  track. 
But  this  naked  fact  does  not  of  itself  charge  the  defendant- 
The  proof  was  that  this  happens  sometimes  without  any 
perceivable  cause  or  default.  It  is  one  of  the  accidents  at- 
tending that  business,  and  the  employees  are  subject  to  it 
as  a  mariner  is  to  shipwreck.  It  is,  therefore,  necessary  to 
go  further  than  to  prove  the  mere  fact  of  running  off  of  the 
track,  particularly  to  charge  the  defendant,  by  relation  or 
operation  of  law,  as  liable  for  the  acts  of  others. 

The  running  off  may  occur  from  various  causes  :  1,  de- 
fect of  track  ;  2,  carelessness  or  want  of  skill  of  engineer  ; 
3,  criminal  intent  of  engineer ;  4,  accident  without  default 
or  want  of  care,  say  a  pebble,  fallen  limb,  rain  washing 
earth  on  a  slope  over  the  rail,  the  breaking  of  a  concealed 
bolt,  or  other  cause  which  the  usual  precautions  cannot 
guard  against ;  5,  defect  of  engine.  Our  case  rests  on  this 
last  ground  solely.  The  plaintiff  must,  therefore,  point 
out  and  prove  the  particular  defect  he  rehes  on— must  show 
its  existence,  as  above  stated,  at  the  time  of  the  occurrence, 
and  establish  that  the  running  off  was  from  that  cause. 
The  connection  of  the  accident  with  the  defect  is  necessary 
before  any  defense  is  called  for. 

What  is  the  proof  on  this  point?  It  appears  that  the 
engine  was  long  used  successfully  by  the  company  without 
accident ;  that  during  the  war  it  was  worn  out,  and  by 
reason  thereof,  and  for  want  of  proper  springs,  the  side 
supports  jumped  out  of  their  mortices,  which  prevented 
the  truck  from  turning ;  that  for  this  cause  it  was  laid 
aside  and  not  used  ;  that  after  the  war  it  was  fully  re- 
paired, put  in  complete  order,  fully  tried  and  tested  by 
careful  and  competent  men,  and  pronounced  complete  and 

It  must  be  noticed,  that  there  was  no  proof  that  there 
was  any  jumping  out  of  the  mortices  at  the  time  of  the 
occurrence ;  all  the  proof  of  what  happened  in  this  respect, 
while  it  was  out  of  repair,  and  not  used  for  that  reason,  was 
wholly  irrelevant  and  tended  only  to  prejudice.    The  issue 
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did  not  embrace  the  inquiry  of  what  the  condition  of  the 
engine  was  when  it  was  not  in  use  or  during  the  war.  The 
proof  of  repairs  complete  was  made,  and  there  was  no  proof 
that  the  repairs  were  insufficient  or  not  complete,  yet  a 
charge  was  given,  predicated  on  that  assumption. — (2d 
charge  asked  for  by  the  plaintiff.)  There  was,  indeed,  no 
evidence  whatever  of  insufficiency  of  the  track  in  respect 
to  its  not  being  in  good  order  of  repair  on  the  day  of  the 
occurrence. 

It  was  not  proved  what  caused  the  running  off  at  the 
time.  There  was  but  one  witness  examined  who  saw  it, 
and  he  stated  expressly,  when  asked  the  question,  that  he 
did  not  know  what  caused  it.  From  the  evidence  of  this 
witness  it  was  left  to  inference  what  the  cause  was,  and  it 
cannot  escape  criticism,  that  this  witness  observed  that 
which  it  does  not  appear  that  any  one  else  did.  He  says 
he  told  the  engineer  what  he  had  observed,  but  he  did  not 
tell  any  one  else,  and  the  plaintiff  took  good  care  to  prove 
that  he  did  not  tell  him.  The  engineer  not  being  in  life  at 
the  time  of  the  trial,  any  witness  could  safely  make  such 
a  statement  without  fear  or  possibility  of  contradiction. 
The  whole  case  evidently  turned  on  this,  and  still  this  very 
witness  could  point  out  no  defect  in  the  engine,  although 
he  was  an  engineer  ;  he  said  expressly  that  he  did  not  know 
what  caused  it  to  bind.  That  it  should  bind  on  one  side  in 
going  round  a  curve  must  be  true,  for  it  always  does  so 
bind  on  one  side  to  make  the  curve,  particularly  on  a  down 
grade.  So  far  as  we  can  have  the  evidence  of  the  engineer 
who  is  dead,  he  contradicted  the  evidence  of  this  witness 
by  his  acts,  as  he  stopped  at  Oitronelle  after  this  informa- 
tion, and  went  on  disregarding  it,  although  he  probably  had 
the  best  opportunity  of  knowing  the  truth ;  his  own  life 
was  at  stake  ;  therefore,  we  say  he  did  not  believe  a  word 
of  what  this  witness  says  he  observed,  whether  he  really 
was  told  so  or  not.  What  evidence  was  there  other  than 
this  to  the  point  ?  What  defect  in  the  engine  did  it  prove 
to  be  existing  at  the  time,  and  how  far  did  this  prove  that 
the  running  off  was  caused  by  a  defect,  and  what  defect  ? 

Nothing  remains  in  the  proof  bearing  really  on  the  issue, 
except  that  a  Mason  engine  is  not,  from  its  construction,  fit 
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to  be  used.  This,  to  us,  was  a  double  surprise ;  first,  because 
as  we  have  shown,  it  was  not  to  be  considered  as  averred  in 
the  declaration,  which,  under  the  proper  rule,  must  be  con- 
strued most  strongly  against  the  pleader;  and  secondly,  be- 
cause we  could  not  suppose  any  witness  could  be  found  to 
say  so.  True,  engineers  know  the  contrary,  and  we  sup- 
plied at  once  the  contrary  proof  by  the  experienced  engi- 
neers present;  still  this  evidence  was,  by  the  general  confu- 
sion of  the  proof  and  instructions  of  the  court,  with  the 
irrelevant  evidence  of  the  condition  of  the  engine  at  a  for- 
mer time,  made  to  tell  against  the  defendant. 

We  now  again  ask  the  question,  on  what  ground  does  it 
appear  that  the  judgment  was  authorized,  and  wherein  does 
it  appear  that  the  defendant  was  chargeable  with  want  of 
care.  Where  is  the  defendant  to  get  its  information  as  to 
where  the  engine  is  sufficient  and  where  not,  if  it  be  not 
from  experienced  workmen  who  report  it  safe,  after  full  re- 
pair and  trial.  What  proof  did  the  plaintiff  produce  of  any 
negligence  of  the  defendant  ? 

Another  point  arises  in  this  case,  where  want  of  care  is 
spoken  of.  Suppose  it  be  believed  by  all  that  the  engine 
ib  perfect  when  it  starts,  what  more  can  be  required  when 
the  defendant  is  not  a  guarantor  of  its  perfection.  Then 
suppose  that  on  the  first  trip  a  defect  is  discovered  on  the 
way.  Then '  suppose  the  engineer  in  charge  believes  the 
engine  still  sufficient,  and  he  proceeds  to  reach  the  end  of 
his  route,  and  the  accident  occurs  before  the  company  or 
its  general  superintendent  can  obtain  any  knowledge  of 
what  is  discovered,  or  be  called  on  to  provide  a  remedy. 
Can  negligence  in  such  case,  or  want  of  care,  be  asserted 
and  maintained  against  the  principal  ?  This  would  be  to 
require  impossibilities  and  make  them  guarantors.  The 
case  before  us  involves  these  circumstances,  and  the  de- 
fendant was  really  made  a  guarantor  that  the  engine  would 
not  run  off  of  the  track. 

The  court  instructed  the  jury  that  they  might  take  into 
consideration  the  pain  and  sufferings  of  the  plaintiff  in 
estimating  the  damages,  but  gave  the  jury  no  rule  to  go  by, 
and  put  no  limitation  on  their  authority  in  this  respect. 
The  consequence  was,  a  very  large  verdict,  probably  more 
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than  five  times  the  amount  of  such  pecuniary  damages,  as 
computation  would  arrive  at.  The  law  does  not  deal  in 
wild,  arbitrary,  unlimited  or  speculative  damages,  and  does 
not  undertake  to  renumerate  for  all  kinds  of  losses  or  in- 
juries, nor  allow  such  as  the  feelings  may  embrace  in  their 
scope.  The  idea  of  legal  damages,  in  general,  means  some- 
thing more  tangible,  which  can  be  admeasured  by  some 
sort  of  rule,  and  which  can  be  awarded  with  some  kind  of 
uniformity.  The  pride  of  the  common  law  is,  that  it  finds 
a  rule  for  everything,  and  leaves  nothing  to  caprice  or  un- 
certainty. The  term  legal  damages  has,  as  it  is  said  in  the 
books,  a  meaning  much  restricted.  There  are  decisions 
and  dicta  to  be  found  that  sufferings  and  pain  are  to  be 
estimated ;  but  this  is  not  in  accordance  with  legal  prin- 
ciples, and  the  law  is  not  settled  satisfactorily  on  that 
point.  The  difficulty  has  been  felt  of  the  want  of  a  rule. 
It  is  said  there  is  no  rule — 5  Wallace,  U.  S.,  105 — and  yet 
where  the  court  told  the  jury  that  there  was  no  rule,  the 
evil  effect  of  this  was  seen,  and  the  Supreme  Court  of 
Pennsylvania  said  that  such  instruction  was  wrong. — Heil 
vs.  Glandinq,  42  Penn.  493. 

No  money  can  be  a  compensation  for  pain  and  suffering. 
The  ordinary  means  of  parties  would  be  insufficient  for 
this  ;  which,  together  with  impossibility  to  admeasure  re- 
numeration  with  uniformity,  must  cause  the  effort  to  be 
abandoned.  The  human  race  is  subject  to  suffering  daily, 
without  hope  or  possibility  of  remuneration,  and,  con- 
sequently, such  sufferings  must  be  placed  to  the  account 
of  human  misfortune,  as  said  by  Mr.  Justice  Pollock  in  26 
English  Law  and  Equity  Reports,  page  438. 

In  the  present  case,  when  we  applied  to  the  court  to  set 
aside  the  verdict,  the  answer  was,  that  we  could  point  to 
no  rule  to  guide  the  court  in  respect  to  the  amount,  where- 
fore it  could  not  interfere  with  it.  Thus  we  have  no  means 
of  revision  or  redress.  If  there  be  no  rule,  it  is  high  time 
there  was  one. 

In  the  recent  statutes  giving  actions  for  damages  where 
death  is  caused,  we  see  the  damages  allowed  generally  have 
p,  limitation  of  amount,  or  are  confined  to  pecuniary  con- 
sideration.   In  our  statute,  the  limit  was  three  years  in- 
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come,  or  $3,000.  This,  however,  has  been  repealed,  per- 
haps unwisely. 

There  is  a  clear  demarkation  in  the  decisions.  Yindictive 
damages  are  given  in  cases  of  injuries,  where  there  is  fraud, 
malice  or  intentional  wrong  and  evil ;  but  this  rule  never 
can  apply  to  cases  like  this  of  liability  by  relation  or  opera- 
tion of  law.— 13  Howard,  U.  S.,  371. 

The  rule  that  pain  and  suffering  can  be  estimated  as  a 
ground  of  damage  has  gained  ground,  but  it  will  always  be 
a  cause  of  embarrassment ;  and  not  being  in  conformity 
with  the  sound  principles  of  the  common  law,  will  neces- 
sarily be  abandoned,  as  the  evils  of  it  in  practice  will  be 
multiplied  ;  and  in  cases  where  there  is  no  intent  of  wrong, 
will  produce  verdicts  oppressive,  without  means  of  redress. 

Pecuniary  damages — those  which  the  lawcan  ad  judge 
with  some  kind  of  certainty  and  uniformity — are  proper  for 
courts  to  allow.  In  the  present  case,  for  instance,  a  brakes- 
man earns,  say  S40  per  month,  at  the  present  high  rates  of 
wages ;  allow  in  deduction  for  lost  time,  sickness,  want  of 
place,  &c.,  say  $4.00  per  annum ;  compute  the  loss  of  an 
arm  as  an  incapacity  for  employment  equal  to  half  this 
value,  $200  per  annum.  Then  a  sum  which  would  pur- 
chase an  annuity  of  $200  during  life,  would  be  a  measure 
of  damages  according  to  the  rule.  This  could  be  purchas- 
ed, probably  for  $3,000 ;  but  here  the  verdict  is  for  more 
than  five  times  this  sum.  Such  a  rule  as  this,  however, 
was  rejected  in  Bapson  vs.  Cubitt,  41  Com.  Law  Rep.,  p.  41, 
as  being  speculative. 

It  is  time,  we  say,  that  this  subject  be  seriously  con- 
sidered. These  large  verdicts  are  becoming  common,  given 
recklessly,  often  from  local  jealousy  and  passion,  without 
care  or  responsibility,  injuriously  affecting  railroads,  oper- 
ating to  impair  their  usefulness  so  as  to  affect  the  interests 
of  the  whole  community,  and  thus  creating  a  serious  evil. 
The  Supreme  Court  of  Illinois  so  considered  it,  and  in 
B.  B.  Co.  vs.  Parks,  18  Illinois,  460,  we  find  that  a  judg- 
ment in  a  case  of  tort,  wherein  $1,000  had  been  given  by 
the  verdict,  was  reversed  on  error  on  the  sole  ground  that 
the  damages  were  excessive.     They  considered  it  their  duty 
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to  protect  parties  against  the  abberration  of  juries.     Other 
courts  have  exercised  the  same  power  on  error. 

If  the  rule  of  damages  was  confined  to  those  of  a  pecu- 
niary character,  at  least  in  cases  where  there  is  no  pretence 
of  wilful  wrong,  we  think  public  policy  would,  be  better 
subserved,  and  the  principles  of  the  common  law  main- 
tained. 

Argument  of  Robert  H.  Smith,  for  appellee. — The  de- 
claration in  this  case  is  drawn  on  the  authority  of  Noyes 
vs.  Smith,  28  Vermont,  (2  Wilhams')  59,  and  is  good. — See 
26  Barb.  S.  C.  39. 

Before  considering  the  charges  given  and  refused,  it  is 
proper  to  consider  the  case  as  presented  by  proof.  This  is 
necessary  in  order  that  we  may  correctly  understand  the 
meaning  of  these  charges. 

There  was  evidence  tending  to  prove  : 

1.  That  the  injury  to  appellee  resulted  from  an  engine 
not  only  of  unsafe  construction  or  pattern,  but  that  it  had 
a  specific  defect  from  which  the  injury  resulted. 

2.  That  these  defects  were  discovered  by  appellant's 
employees,  engineers  and  others,  many  years  before  the 
injury. 

3.  That  specific  evidences  of  the  defects  had,  many  years 
before  the  wrong,  been  exhibited  by  actual  occurrences, 
such  as  running  off  the  track,  breaking  down  and  smashing 
up  of  the  engine. 

4.  That  the  engine  had  for  a  long  time  been  thrown 
aside  by  the  company  as  unfit  for  use. 

5.  That  appellee  only  entered  appellant's  employment 
(and  as  fireman)  on  the  day  of  the  wrong ;  that  he  was 
ignorant  of  any  of  the  facts  connected  with  the  history  of 
the  engine  ;  was  ignorant  of  any  defects  in  the  engine,  and 
believed  it  to  be  good  and  safe. 

6.  That  by  appellant's  rules,  a  report  of  all  accidents 
occurring  on  the  road  are  ordered  to  be  made  in  writing, 
with  all  particulars  of  such  occurrence,  and  a  record  is  kept 
by  the  company,  though  it  was  not  shown  that  any  such 
reports  had  been  made  of  this  engine,  (nor  is  it  shown  that 
such  reports  of  this  engine  were  not  made.)     As  before 
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said,  the  company  had  thrown  the  engine  aside  for  some 
time  as  unfit  for  use,  and  this  took  place  just  after  it  had 
run  off  the  track.  "Whether  it  was  laid  aside  because  of 
these  reports  having  been  made,  or  of  appellant's  having 
otherwise  acquired  knowledge  of  the  defect,  is  not  shown, 
except  as  might  be  inferred  from  taking  the  foregoing  facts 
together. 

7.  That  the  assistant  general  superintendent  and  master 
mechanics  and  foreman  of  the  shop,  were  informed  of  the 
various  disasters  occurring  from  the  defects  of  the  engine 
at  the  time  they  took  place. 

8.  That  after  the  wrongs  to  appellee,  the  model  of  the 
engine  was  radically  changed  and  the  defect  remedied. 

9.  That  in  repairing  the  engine,  just  before  the  injury 
to  appellee,  its  model  was  not  changed,  nor  was  any  par- 
ticular attention  paid  to  the  special  defect. 

Appellant  gave  evidence  which,  in  some  respects,  con- 
flicted with  the  foregoing,  but  that  is  immaterial.  The 
jury  have  solved  which  way  the  truth  was,  and  there  was 
evidence  tending  as  above. 

The  foregoing  survey  is  made  to  show  that  by  the 
four  charges  asked,  appellant  skillfully  sought  to  exclude 
from  the  jury  the  consideration  of  the  foregoing  evidence, 
as  effectually  as  if  it  had  been  ruled  out  on  motion.  If  so, 
of  course  for  that  cause  alone  they  should  have  been  re- 
fused, even  though  correct  as  abstract  propositions  of  law  ; 
and  the  charges  are  open  to  the  further  objection  that  the 
plaintiff  sought  to  require  knowledge  of  the  defect  to  be 
brought  home  "to  the  defendants  themselves — that  is  to  say, 
to  the  president,  directors,  or  general  superintendent  of 
their  working  operations." 

Appellant  sought,  by  its  charge  first  asked,  to  exclude 
from  the  jury  the  fact  of  notice  having  been  given  to  the 
assistant  general  superintendent  engineer,  who,  by  its  own 
evidence,  was  one  of  its  officers,  and  who,  as  shown  by  the 
evidence,  did  have  notice.  In  other  words,  there  was 
evidence  of  positive  notice  of  the  defects  "  to  the  assistant 
general  superintendent." 

Appellant  proved  that  he  loas  one  of  itself,  one  of  its 
officers,  and  yet  asked  the  court  to  assume  (contrary  to 


706  ALABAMA. 


Mobile  &  Ohio  R.  K.  Co.  v.  Westley  Thomas. 


its  own  proof)  that  appellants  consisted  only  of  "  a 
president,  directors  and  general  superintendent  of  their 
working  operations,"  thus  artfully  seeking  to  exclude 
from  the  jury  the  facts  of  actual  notice  to  this  "  assistant 
general  superintendent,"  and  further  seeking  to  exclude 
the  effect  of  evidence  of  notice  to  other  agents,  though  they 
might  be  authorized  to  receive  such  notice,  and  though 
appellants  failed  to  introduce  any  proof  tending  to  show 
that  such  agents,  who  received  notice,  failed  to  communi- 
cate it  to  appellants,  as  they  defined  themselves  in  the 
charge  asked. 

Appellant  having  obtained  from  the  court  the  erroneous 
charge,  contrary  to  the  evidence,  that  it  consisted  of  its 
"  president,  directors  and  general  superintendent  of  its 
working  operations,"  proceeds  to  request  charges,  ingenious- 
ly repeating  the  idea,  which  the  court,  by  its  qualification 
to  the  former  charge  asked,  had  refused :  that  appellant 
can  only  be  charged  on  the  ground  of  its  own  negligence  or 
want  of  diligence,  meaning  to  exclude  liability  unless  neg- 
ligence was  the  result  of  want  of  personal  diligence  of  the 
president,  directors  or  general  superintendent,  without  re- 
gard to  the  negligence  or  want  of  diligence  of  any  other 
agent,  and  without  regard  to  the  powers  or  duties  of  such 
other  agent ;  and  the  second  charge  asked  by  appellant 
embodied  the  proposition  that  such  was  the  issue. 

The  third  charge  asked  by  appellant  asserts  : 

Ist.  Abstractly,  that  the  machinist  and  master  mechanic, 
and  not  appellant,  "put  the  engine  on  the  road." 

2d.  If  the  fault  was  in  the  master  mechanic  or  his  assist- 
ant workmen,  the  appellant  is  not  liable,  if  there  be  no 
negligence  of  their  oivn,  meaning  the  president,  directors 
and  general  superintendent. 

These  three  charges  asked  were  all  repetitions  of  the  idea 
set  forth  by  fuller  expression  in  the  first  charge  asked  by 
appellant.  They  aimed  to  confine  the  jury,  absolutely,  to 
the  consideration,  first,  of  negligence,  secondly,  to  the  con- 
sideration of  negligence  of  themselves,  as  defined  by  them- 
selves, and  to  destroy  the  effect  of  the  qualification  given  by 
the  court  to  the  first  charge  asked  by  appellant,  respecting 
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its  liability  for  the  acts  of  its  agents  within  the  scope  of 
their  delegated  powers. 

The  fourth  charge  asked  by  appellant  calls  on  the  court 
to  exculpate  the  company,  if  it  placed  the  engine  in  the 
shop  for  repairs,  and  if  the  workmen  were  competent,  skill- 
ful and  careful  men,  who  made  trial  of  the  engine  and  re- 
ported her  to  appellant  as  safe  and  fit  for  running  with 
safety  and  security,  and  if  the  injury  occurred  by  reason 
of  defectiveness  of  the  engine  from  the  neglect  of  the 
mechanics,  meaning,  of  course,  not  had  work,  but  neglect  to 
do  something  that  was  required  to  be  done— neglect  or 
omission  to  repair  the  prior  existing  defects,  of  which  the 
evidence  speaks. 

This,  and  all  the  other  charges  of  appellant  assert,  in 
effect,  that  the  jury  should  find  for  appellant  upon  certain 
stated  facts,  notwithstanding  they  should  believe  that  the 
engine  was  of  an  unsafe  kind;  notwithstanding  it  had  a 
radical  specific  defect ;  notwithstanding  appellant  itself,  as 
defined  by  itself,  had  every  reason  to  know  of  the  defect, 
and,  in  fact,  knew  of  such  defect;  notwithstanding  its  assist- 
ant general  superintendent  knew  of  the  defect ;  notwith- 
standing it  was  known  to  agents  authorized  to  receive  such 
notice  for  the  company,  and  which  stated  facts  exclude  all 
consideration  of  the  foregoing  matters ;  and  notwithstand- 
ing appellant  failed  to  call  the  attention  of  its  workmen  to 
the  known  defect. 

Suppose  the  third  charge  asked  by  appellant  had  been 
given,  would  it  not,  with  intendments  supplied,  have  run 
thus:  "I  have,  at  the  request  of  appellant,  told  you,  gentle- 
men of  the  jury,  that  the  defendants,  themselves,  are  the 
*  president,  directors  and  general  superintendent  of  their 
working  operations,'  and  I  now  tell  you,  that  if  the  fault 
be  in  the  master  mechanic  or  his  assistant  workmen,  the 
defendant  cannot  be  charged  if  there  be  no  negligence  of 
its  own — that  is,  of  the  president,  directors  and  general 
superintendent;  though  such  master  mechanic  was  the 
proper  agent  of  the  company  to  receive  notice  of  the 
defect,  and  though  he  and  other  proper  agents  of  the 
company  had  notice  of  the  defect,  and  though  it  was  not 
remedied." 
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Appellant  says  that  appellee  must  make  out  the  ajQSrma- 
tion  of  his  allegations ;  one  of  which  allegations  is,  that 
appellant  was  ignorant  that  an  improper  machine  was 
used.  He  assumes  that  there  is,  therefore,  an  onus  on 
appellee  to  show  that  appellant  was  ignorant  of  the  defect. 
The  allegation  in  the  declaration  on  which  this  objection 
rests,  is,  that  "the  engine  was  out  of  order  and  unsafe, 
and  unfit  to  be  used  in  said  business,  and  which,  but  for 
the  want  of  proper  care  and  diligence,  would  have  been 
known  to  defendant," 

Appellant  distinctly  embodied  this  idea  in  his  third 
charge  asked,  and,  in  effect,  in  the  several  charges  asked 
by  him. 

The  proposition  is,  that  the  following  matter,  if  put  in 
the  form  of  plea,  would  be  good  : 

"  It  is  true  defendant  was  guilty  of  all  wrongs  and  omis- 
sions complained  of,  except  it  is  not  true  that  he  was  igno- 
rant of  the  defect  in  the  engine;  on  the  contrary,  he  knew 
of  the  defect  and  wiKuUy  disregarded  it,  and,  thereupon, 
he  calls  on  the  court  to  pronounce  for  him  !" 

The  proposition  is,  that  he  not  only  should  have  known 
of  the  defect,  but  did  know  it.  If  his  knowledge  had 
been  alledged  and  proven,  it  would  have  aggravated  his 
offense ;  not  being  alleged,  but  being  proven,  it  acquits 
him !  The  allegation  of  the  declaration,  in  effect,  is,  that  he 
had  reason  to  know  of  the  defect,  and  by  proper  care  and 
diligence  would  have  known  it.  The  proof  shows  he  not 
only  ought  to  have  known  it,  but  did  know  it.  Appellant 
says  this  acquits  him ;  that  we  have  said  he  did  not  know 
it,  and  he  did  know  it !  Appellee  says  the  proof  more  than 
establishes  the  allegation.  Besides,  the  mode  of  raising  the 
question  should  have  been  by  objection  to  the  introduction 
of  evidence  tending  to  prove  knowledge ;  and  appellant 
having  admitted  the  evidence  without  objection,  and  not 
having  moved  to  exclude  it  as  injurious  to  him,  cannot,  by 
a  charge,  not  only  disarm  it  of  injury  to  him,  but  make  it 
work  his  acquittal. 

II.  The  charge  given  by  the  court  and  excepted  to, 
and  the  charges  given  at  the  request  of  appellee,  are 
correct,   and    those    asked    by    appellant   were   properly 
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refused,   and   this   irrespective   of  the   objections  before 
urged. 

The  propositions  of  appellant  are,  that  a  corporation,  act- 
ing over  a  vast  field,  through  various  agents,  with  powers 
and  duties  commensurate  with  their  agencies,  can  only  be 
charged  on  the  personal  neglect  and  personal  knowledge  of 
the  president  and  directors,  or  of  its  general  agent ;  that 
the  corporation  may  so  commit  its  matters  to  various  agents 
that  it  will  have  no  personal  knowledge  of  what  transpires 
in  any  department,  and  thus  acquit  itself  of  every  liability 
to  its  employees  for  the  acts  or  neglects  of  these  agents. 
If  appellant's  proposition  did  not  mean  to  assert  this,  but 
meant^to  admit  that  knowledge  to  the  corporation's  agents 
was  knowledge  to  it,  then  the  language  used  was  inappro- 
priate to  convey  the  idea  and  the  charges  asked,  but  asserted 
in  this  respect  what  had  before  been  given  to  the  jury  in 
much  clearer  language. 

The  first  charge  asked  by  appellant  related  to  the  liability 
of  the  company  for  failing  to  have  the  defects  in  the  engine 
repaired.  This  appears  by  reference  to  the  evidence  set 
out.  The  appellant  evidently  sought  to  defend  itself  by 
insisting  on  want  of  knowledge  or  notice  in  the  president, 
directors  or  general  superintendent,  and  the  court  having 
immediately  before  charged  on  the  point  as  to  notice,  and 
having  told  the  jury,  in  effect,  that  notice  to  the  company's 
agent  was  notice  to  it,  the  request  comes  seeking  to  confine 
the  notice  to  appellant  as  defined  by  it  in  this  charge.  It  is 
but  the  antithesis  of  the  charge  preceding  it.  If  that  given 
was  right,  this  asked  was  wrong.  That  the  charge  given 
was  right,  is  too  clear  for  argument. 

The  second  charge  asked  by  appellant  has  before  been 
sufficiently  commented  on,  and  the  third  and  fourth  charges 
asked,  which  have  also  been  commented  on,  will  be  further 
embraced  by  the  propositions  which  follow,  as  will  the 
charges  given  by  the  court. 

As  to  the  law  of  liability  of  the  master  for  injuries  stistained 
by  servants  in  the  course  of  his  employment. 

The  doctrine  of  England,  New  York,  South  Carolina  and 
Massachusetts,  for  which  appellant  contends,  is  not  the  law 
of  Scotland,  but  by  its  wiser  and  more  humane  doctrine. 
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the  master  is  liable  to  an  employee  for  injuries  received  in 
his  service  by  the  neglect  of  another  employee. — See  Dixon 
V.  Rankin,  1  American  Eailway  Cases,  p.  569  to  571.  Nor 
is  it  the  law  of  Ohio,  of  Kentucky,  or  of  Alabama,  or  of 
Georgia. — Little  Miami  Railroad  v.  Stevens,  20  Ohio,  415 ; 
Scudder  v.  Woodbridge,  1  Kelly,  (Geo.)  195,  though  this  case 
is  put  on  special  grounds  ;  5  Law  Register,  N.  S.,  p.  265, 
in  which  the  Kentucky  case,  in  accord  with  20  Ohio,  is  re- 
ported ;  and  see  approving  comments  of  Judge  Eedfield  in 
a  note  ;  see  last  Ed.  of  Redfield  on  Railroads,  p.  520,  §  131, 
&c. ;  Noyes  v.  Smith,  28  Vermont,  69  ;  see  reservation  in 
the  latter  part  of  the  opinion  of  Shaw,  C.  J.,  in  Farmvdl  v. 
Boston  and  Worcester  Railroad,  4  Met.  36  ;  Redfield  on 
Railroads,  Ed.  in  Sup.  Ct.  Library,  sec.  3,  p.  386  to  390, 
and  notes,  pages  389  and  390  ;  Perry  v.  Marsh,  25  Ala. 
659 ;  Cooh  v.  Parham,  24  Ala.  21 ;  Walker  v.  Boiling,  22 
Ala.  294 ;  Revised  Code  of  Ala.,  p.  474,  §  2300. 

This  act  of  the  legislature  expressly  creates  a  liability  on 
a  chartered  company  for  death  caused  by  the  wrongful  act, 
omission  or  culpable  negligence  of  any  officer  or  agent  of 
the  company.  This  portion  of  the  act  was  entirely  unneces- 
sary to  establish  a  liability  for  the  wrong  to  any  one  but 
its  employees.  The  common  law  certainly  established  such 
liability,  though  by  the  death  the  remedy  died.  The  act 
extended  the  liability  to  the  death  of  all  persons,  and  then 
made  the  remedy  survive.  It  can  not  be  supposed  that 
the  legislature  thought  one  rule  of  liabilty  should  exist 
when  death  ensues,  and  a  different  one  when  the  party  is 
mangled  and  disabled  but  does  not  die.  The  legislation 
must  be  taken  as  a  strong  expression  of  intention  to  adopt 
into  our  jurisprudence  the  Scotch  rule,  before  approached 
in  Perry  v.  Marsh,  and  other  cases,  supra. 

Appellant  attempts  to  predicate  error  on  the  assertion  of 
the  proposition  by  the  court  in  the  charges  given,  that  it 
was  the  duty  of  appellants  to  have  suitable  and  proper  en- 
gines, and  to  keep  them  in  such  condition  that  unusual  risk 
would  not  attend  those  who  were  employed  to  perform  ser- 
vice on  them  ;  and  if  it  did  not  in  this  case  have  such  an 
engine,  and  the  plaintiff  was  ignorant  of  any  defect  in  it, 
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the  burden  is  on  the  defendant  (appellant)  to  show  that  it 
used  due  caution  and  diligence  in  the  matter. 

The  appellant's  proposition  is,  that  it  is  not  the  duty  of 
appellant  to  have  such  suitable  and  proper  engines  ;  that 
his  duty  is  to  employ  proper  agents  to  provide  such,  and 
then  he  is  absolved  from  all  further  duty  in  the  matter. 

Appellee's  proposition  is,  that  it  is  the  duty  of  appellant 
to  have  such  engines,  and  if  he  fails  in  performing  it,  he 
may  excuse  himself  from  liability  by  showing  that  he  used 
all  proper  care  in  the  performance  of  the  dutj,  and  that  he 
was  without  fault  or  neglect.  His  proposition  is,  that  when 
he  makes  out  a  case  of  failure  to  have  suitable  and  safe 
engines,  it  devolves  on  appellant  to  show  that  he  used  pro- 
per diligence. — Buzzell  v.  Laconia  Manufacturing  Co.,  48 
Maine,  113  ;  Keegan  v.  Western  R.  R.,  4  Selden,  175  ;  Noyes 
V.  Smith,  2  Williams,  (28  Vermont,)  59  ;  Farioell  v.  Boston 
and  Worcester  R.  R.,  4  Met.  60,  61 ;  Marshall  v.  Stewart, 
33  Eug.  Law  and  Eq.,  p.  1 ;  Byron  v.  N.  Y.  Printing  Tel, 
Co.,  26  Barb.  S.  C.  39 ;  4  Ohio  State,  575 ;  25  Ala."  659 '; 
24  Ala.  21;  22  Ala.  297;  see  35  Barb.  S.  C.  198,  as  to 
the  inference  to  be  drawn  from  the  engines  running  off. 

It  is  manifest  throughout  the  record  that  the  leading 
proposition  pervading  the  case  was,  was  appellant  liable  for 
the  neglects  and  wrongs  of  its  servants — that  is,  did  they 
represent  it  in  the  matter  ?  For  appellant  it  was  contended 
that  notice  of  the  defective  machinery  to  the  assistant  gene- 
ral engineer  and  head  mechanics,  and  neglect  of  the  latter 
in  not  remedying  the  defects,  was  not  notice  to  and  neglect 
by  the  corporation.  That  the  corporation  was  liable  only 
on  knowledge  or  notice  of  the  defects  to  the  president, 
directors  and  chief  engineer ;  that  these,  and  these  only, 
represented  the  corporation.  This  appellant  assumes  as  a 
matter  of  law,  irrespective  of  the  facts  proven  as  to  agen- 
cies. Hence,  the  question  of  notice  became  the  most  prom- 
inent one  in  the  cause,  and  appellant  framed  his  charges  so 
as  to  confine  his  liability  for  acts  done  and  notice  had,  to 
the  president,  directors  and  general  superintendent,  exclud- 
ing all  others  from  being  its  agents,  for  whose  acts  or 
omissions  it  could  be  held  liable. 
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The  duty  required  of  railways  towards  those  who  are 
at  the  time  in  the  exercise  of  their  legal  rights,  is  the  pos- 
session of  the  most  approved  machinery,  and  such  care, 
diligence  and  skill  in  using  it,  as  skillful,  prudent  and  dis- 
creet persons  would  be  expected  to  put  forth.  A  master  is 
bound  to  provide  for  the  safety  of  his  servants  in  his  em- 
ployment to  the  best  of  his  judgment,  information  and 
belief. — Keegan  v.  Western  R.  R.  Co.,  4  Selden,  175  ;  Colum- 
bus R.  R.  Co.  V.  Webb,  12  Ohio,  (N.  S.)  475  ;  Little  Miami 
R.  R.  Co.  V.  Stevens,  20  Ohio,  432 ;  C.  C.  and  Cincinnati  R. 
R.  V.  Keary,  3  Ohio  S.  R.  201. 

The  only  mode  in  which  a  corporation  can  act  is  through 
the  intervention  of  agents,  and  it  is  liable  for  the  neglects 
and  omissions  of  duty  of  its  servants  and  agents  on  the 
same  grounds,  in  the  same  manner,  and  to  the  same  extent 
as  natural  persons. — Angell  <fe  Ames  on  Corporations,  sec- 
tions 276,  310,  311,  382 ;  Story  on  Agency,  sections,  308, 
452,  453. 

A  railroad  company  acts  through  its  officers,  and  their 
carelessness  is  the  carelessness  of  the  company. — Frazier 
V.  The  Pennsylvania  R.  R.  Co.,  38  Penn.  State  R.  104. 

The  power  to  employ  servants,  and  to  select  the  agencies 
and  instruments  upon  which  the  servants  are  to  be  employ- 
ed, being  delegated  by  the  corporation,  and  the  corporation, 
thus  acting  by  an  agent,  will  be  liable  for  the  negligence  of 
the  agent.  Such  agent  will  not  be  regarded  simply  as  a 
fellow-servant  of  those  who  are  employed  in  the  general 
business.—  Wriglit  v.  N.  Y.  Central  R.  R.  Co.,  28  Barb.  (N. 
Y.)  80. 

A  "  managing  agent"  or  superintendent  of  a  railroad 
company  is  to  be  regarded  as  the  agent  of  the  company, 
and  not  the  fellow- servant  of  the  men  employed  on  the 
road,  and  the  company  is  liable  for  the  negligence  of  such 
agent.— 28  Barb.  (N.  Y.)  80  ;  22  Ala.  294,  (Judge  Phelan's 
opinion.) 

It  is  no  defense  that  the  defendant  employed  proper  ser- 
vants, if  they  did  not  accomplish  what  they  should  have 
accomplished. — Brehm  v.  Great  Western  Rilway  Co.,  34 
Barb.  (N.  Y.)  256. 
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The  cases  cited  by  appellant,  relating  to  injuries  to  one 
servant  by  the  negligence  of  another,  go  no  further  than  to 
deny  that  the  principal  is  liable  to  one  servant  for  an  injury 
sustained  by  the  mere  negligence  of  another,  while  both  are 
engaged  in  the  same  service,  the  principal  not  being  in  fault 
All  of  them  concede  that  the  principal  would  be  liable  if 
he  was  in  fault,  as  well  as  the  servant. — 4  Metcalf,  49,  62. 

The  employer  is  liable  to  one  servant  for  injuries  caused 
by  the  carelessness  of  another.  The  servant  assumes  the 
risks  necessarily  incident  to  the  employment,  but  the  em- 
ployer must  see  to  it  that  all  his  servants  are  careful  and 
vigilant.  It  is  immaterial  whether  the  negligent  person 
was  a  co-servant  of  the  injured  person,  or  a  servant  in 
another  department,  or  a  superintendent. — Chamberlain  v. 
Milwmikie  B.  R.,  11  Wis.  238. 

As  to  the  question  of  damages,  see  Redfield  on  Railways, 
p.  337,  note  3,  and  345 ;  10  Barb.  (N.  Y.)  623 ;  1  Gushing 
R.  451.  The  charge  on  this  subject  is  in  harmony  with 
these  authorities. 

A.  J.  WALKER,  C.  J.— The  first  ground  of  demurrer 
amounts  to  nothing  more  than  a  general  demurrer,  and 
there  could  be  no  error  in  overruling  it— Bobbins  v.  Men- 
denhdl,  35  Ala.  722 ;  Helvenstein  v.  Higgason,  ib.  259 ;  Burns 
V.  Mayor  of  Mobile,  34  Ala.  485. 

The  complaint  is  not  obnoxious  to  the  objection  for  un- 
certainty made  by  the  second  and  seventh  assignments  of 
demurrer.  It  was  not  incumbent  upon  the  plaintiff  to 
specify  the  place  where  the  injury  alleged  was  sustained, 
and,  therefore,  the  third  assignment  of  demurrer  was  not 
well  taken. 

The  sixth  assignment  of  demurrer  is  as  follows :  "  It 
appears  that  plaintiff  was  an  employee  of  the  company,  and 
the  matters  alleged  do  not  make  such  a  case  as  will  charge 
defendant."  The  specified  fault  imputed  by  the  complaint 
in  this  assignment,  is,  that  the  plaintiff  was  an  employee  of 
the  company.  Forbearing  verbal  criticism,  we  understand 
the  objection  to  raise  the  question,  whether  the  condition 
of  employee  of  the  defendant  corporation,  at  the  time  of 
the  alleged  injury  averred  by  the  plaintiff,  is  a  legal  reason 
45 
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why  liability  should  not  result  from  the  cause  alleged  in 
the  complaint.  The  cause,  from  which  the  defendant's 
liability  is  attempted  to  be  deduced  in  the  complaint,  is 
that  the  plaintiff  was  injured  by  an  engine's  running  off 
the  track  of  defendant's  road,  and  that  the  engine  ran  off 
the  track,  and  the  injury  was  suffered  "  because  of  the 
wrong  and  gross  negligence  of  defendant  in  running  on 
said  road  such  engine,  which  was  out  of  order  and  unsafe, 
and  unfit  to  be  in  said  business,  and  which,  but  for  the 
want  of  proper  care  and  diligence,  would  have  been  known 
to  defendant,  and  all  of  which  was  unknown  to  plaintiff." 
The  injury  is,  in  this  allegation,  attributed  to  the  gross  neg- 
ligence of  the  defendant  in  running  an  engine  out  of  order, 
unsafe,  and  unfit,  and  it  is  averred  that  the  condition  and 
character  of  the  engine  were  unknown  to  the  plaintiff,  and 
would  have  been  known  to  the  defendant  but  for  the  want 
of  proper  care  and  diligence.  There  can  be  no  doubt  that 
a  railroad  company  is  responsible  for  injuries  to  their  ser- 
vants resulting  from  its  negligence.  If  the  defendant  was 
negligent  in  putting  the  engine  upon  the  track,  and  if,  in 
addition  thereto,  it  would,  but  for  the  want  of  proper  care 
and  diligence,  have  known  the  deficiency  of  the  engine, 
they  are  liable. —  Williams  v.  Taylor,  4  Porter,  234  ;  Walker 
V.  Boiling,  22  Ala.  294 ;  Cook  &  Scott  v.  Parham,  24  Ala. 
21 ;  Perry  v.  Marsh,  25  Ala.  659.  The  case  of  Williams  v. 
Taylor,  supra,  lays  down  a  rule  which  would  make  the  de- 
fendant liable  only  where  the  negligence  was  gross.  The 
two  later  cases  of  Walker  v.  Boiling,  and  Cook  &  Scott  v. 
Parham,  exact,  for  the  absolution  of  the  master  from  liabil- 
ity, only  ordinary  diligence.  The  latter  rule  is  the  true 
one.  The  courts  are  now  inclined  to  abandon  the  distinc- 
tion between  negligence,  or  want  of  reasonable  care  and 
diligence,  and  gross  negligence,  as  too  fine  for  practical  ap- 
plication.— 2  Redfield  on  Railways,  201,  §  211.  The  com- 
plaint seems  to  have  been  framed  to  meet  the  more  stringent 
rule.  The  complaint  was  not  obnoxious  to  any  of  the  ob- 
jections made  in  the  assignments  of  grounds  of  demurrer. 
See  Noyes  v.  Smith,  28  Vermont,  59  ;  Buzzed  v.  Laconia 
Manufacturing  Co.,  48  Maine,  113  ;  Bryon  v.  N.  Y.  S.  P.  T. 
Co.,  26,  Barbour,  39. 
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The  court  gave,  at  the  request  of  the  plaintiff,  nine  sev- 
eral charges,  and  gave  one  charge  besides,  and  imposed  a 
qualification  upon  a  charge  given  upon  the  defendant's  re- 
quest, and  refused  three  charges  requested  by  the  defend- 
ant, which  are  numbered  two,  three  and  four.  These  four- 
teen rulings  we  proceed  to  consider  separately  in  the  order 
in  which  they  are  named  above. 

1.  The  first  charge  given  was  as  follows :  "  It  was  the 
duty  of  the  defendant  to  have  on  the  road  suitable  and 
proper  engines,  and  to  keep  them  in  such  condition,  that 
unusual  risks  would  not  attend  those  who  were  employed 
to  perform  service  on  them  ;  and  if  they  did  not  in  this 
case  have  such  an  engine,  and  the  plaintiff  was  ignorant  of 
any  defect  in  the  engine,  the  burden  is  on  the  defendant  to 
show  that  they  used   due  caution   and  diligence  in  the 

matter." 

The  defendant  was  liable  to  its  servants  for  injuries  re- 
sulting from  its  negligence.  When  passengers  on  a  rail- 
road are  injured  in  consequence  of  a  defect  in  any  instru- 
ment employed  by  it,  it  is  a  presumption,  disputable  but 
not  conclusive,  that  the  injury  resulted  from  neghgence. 
2  Redfield  on  Railways,  190,  §11;  Hand  S,  B.  R.  Co.  v. 
Higgins,  5  Am.  Law  Reg.  715  ;  S.  C,  Redfield  on  Railways, 
633,  §  131 ;  S.  C,  36  Mo.  418 ;  Edgerton  v.  N.  Y.  &  H.  R. 
Co.,  35  Barb.  193  ;  Curtis  v.  R.  &  S.  R.  Co.,  18  N.  Y.  534. 

But  the  same  principle  does  not  prevail  in  reference  to 
servants  of  a  railroad,  as  we  shall  s^e.  The  established 
doctrine  of  the  law  unquestionably  is,  that  the  onus  of  pro- 
ving negligence  is  upon  the  injured  servant.— 2  Redfield  on 
Railways,  200,  §  15  ;  Perkins  v.  K  R.  Co.  &  B.  M.  R.  Co., 
ii9  Maine,  307  ;  ;S'.  C,  1  Am.  Railway  Cases,  144. 

Our  own  decisions  in  M.  &  0.  R.  Go.  v.  Jarhoe,  ^ss. 
(1  Div..  30th  April,  1868,)  and  Steel  &  Burgess  v.  Townsend, 
37  Ala.  247,  are  not  opposed  to  that  proposition.  In  those 
cases  the  question  was,  whether  a  loss  of  goods,  or  mjury 
to  them,  was  within  an  exception  to  a  contract  of  affreight- 
ment ;  and  it  was  held  that  the  onm  of  proving  that  the 
loss  or  injury  came  within  the  exception  was  upon  the  com- 
mon carrier  ;  that  it  did  not  fall  within  the  exception,  unless 
due  care  and  diligence  had  been  used,  and  that  therefore 
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the  onus  of  proving  such  care  and  diligence  was  upon  the 
carrier. 

The  charge  here,  however,  was  not  that  the  onus  of  proof 
of  care  and  diligence  was  upon  the  defendant,  but  that  it 
was  cast  upon  it  by  a  failure  to  have  a  suitable  and  proper 
engine.  It  bases  the  proposition  that  the  onus  of  proof  is 
shifted  to  the  defendant  upon  the  assumption  of  its  absolute 
duty  to  have  a  suitable  and  proper  engine,  as  contradis- 
tingushed  from  its  duty  to  use  due  and  proper  care  and 
diligence  to  have  such  engine.  Does  the  law  impose  upon 
a  railroad  corporation  such  absolute  duty  to  its  servants, 
or  does  it  only  impose  the  duty  of  using  due  diligence  to 
have  a  suitable  and  proper  engine  ?  If  the  former  ques- 
tion be  answered  in  the  affirmative,  then  the  defendant 
guarantees  absolutely  to  its  servants  the  proper  quality  of 
all  its  engines,  and  it  is  liable,  notwithstanding  the  utmost 
care  and  diligence  is  used.  We  can  perceive  no  reason  to 
support  the  conclusion,  that  the  badness  of  the  engine 
could  create  the  presumption  of  negligence,  and  have  the 
effect  of  shifting  the  onus  of  proof  from  the  servant  to  the 
carrier.  If  the  assumption  that  it  was  the  absolute  duty 
of  the  defendant  to  have  a  suitable  and  proper  engine  Jbe 
correct,  then  the  court  has  made  an  unmerited  concession 
to  the  defendant  in  only  deducing  the  inference  that  the 
onu^  of  proof  was  changed.  Upon  that  assumption  he 
should  have  drawn  the  inference  of  an  unqualified  liability, 
and  in  that  view  the  charge  would  be  too  favorable  to  the 
defendant,  and  he  would  not  object  to  it. 

Error,  therefore,  in  the  charge  is  shown,  and  shown  only 
by  maintaining  the  proposition  that  the  defendant's  obliga- 
tion or  duty  to  its  servants  was  discharged  by  the  exercise 
of  due  and  proper  diligence  to  have  and  keep  suitable  and 
proper  engines.  To  impose  upon  the  master  a  liability  for 
injuries  to  the  servant  resulting  from  causes,  against  which 
due  care  and  diligence  fail  to  provide,  absolves  the  servant 
from  the  risks  necessarily  incident  to  the  business  in  which 
he  is  engaged.  There  are  perils  incident  to  the  servant's 
employment  against  which  caution  and  prudence  can  not 
perfectly  guard.  Those  perils  and  risks  the  servant  must 
be  presumed  to  know  as  well  as  the  master,  and  when  he 
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contracts,  he  must  be   understood  to   assume   them   and 
stipulate  for  a  compensation  apportioned  thereto.     It  is  in 
this  that  the  relation  of  a  railroad  corporation  to  passen- 
gers differs  from  its  relation  to  servants.     The  principle  has 
been  so  often  declared  both  in  England  and  in  this  country, 
that  it  has  ceased  to  be  disputable.— Prtes^fei/  v.  Fowkr, 
3  M.  &  W.  1.    The  leading  case  upon  the  subject  is  in  refer- 
ence to  the  liability  of  a  master  to  his  servant  for  an  injury 
received  during  his  transportation  upon  the  master's  wagon. 
Lord  Abinger,  in  deciding  the  case,  omitting  a  quahfication 
which  seems  to  have  been  since  engrafted  upon  the  rule, 
said :     "  No  duty  can  be  imp.ied  upon  the  part  of  the  mas- 
ter to  cause  the  servant  to  be  safely  and  securely  carried, 
or  to  make  the  master  liable  for   damage   to   the   servant, 
arising  from   any  vice   or  imperfection,  unknown   to   the 
master  in  the  carriage  or  in  the  mode  of  loading  and  con- 
ducting it."     The  later  EngUsh  cases  of  Seymour  v.  Maddox, 
5  English  Law  &  Eq.  265,  and  Cough  v.  Steel,  24  ib.,  are  to 
the  same  effect.     In  the  latter  of  those  cases  it  was  decided 
that  the  owner  of  a  ship  was  under  no  obligation  to  a  sea- 
man serving  on  board  for  the  seaworthiness  of  the  vessel, 
and  was  not  liable  to  the  seaman  in  the  absence  of  any 
knowledge  of  the  defect  or  personal  blame  of  the  master. 
Marshall  v.  Stewart,  33  English  Law  &  Eq.  1,  distinctly  re- 
cognises neglect   as   the  ground.     In   the   recent  case  of 
Wiggett  v.  Fox,  36  English  Law  &  Eq.  486,  we  infer,  that 
the  doctrine  in  Priestley  v.  Foivler,  supra,  as  above  stated, 
was  recognized. 

In  America,  the  earliest  case  touching  the  subject  is 
Munday  v.  B.  Co.,  1  McMullen,  386,  where  the  Hability  of  a 
railroad  corporation  to  a  servant  for  an  injury  received 
when  on  its  cars  was  denied,  unless  there  was  fault  in  the 
master.  In  Farwell  v.  R.  &  W.  R.  Corporation,  2  Metcalf, 
49,  which  is  the  leading  American  case  in  reference  to  the 
relation  of  railroads  to  their  servants,  the  precise  question 
of  the  liability  of  a  railroad  to  its  servant  for  an  injury 
arising  from  a  defective  locomotive,  did  not  arise,  and  Chief 
Justice  Shaw,  who  delivered  the  opinion,  withheld  any  ex- 
pression upon  the  subject.  In  the  later  Massachusetts  case 
of  Seaver  v.  Bond  M.  R.,  14  Gray,  466,  the  question  arose, 
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and  was  decided  in  a  per  curiam  by  a  court  over  which  the 
same  learned  judge  presided.  The  court  below  had  ruled, 
that  a  railroad  was  not  responsible  for  an  injury  to  a  ser- 
vant, resulting  from  a  defect  in  a  locomotive,  unless  there 
was  a  want  of  due  and  reasonable  care  to  provide  a  safe 
and  suitable  engine.  The  appellate  court  aflBrmed,  remark- 
ing, that  the  instructions  to  the  jury  were  sufficiently 
favorable  to  the  plaintiff. — Redfield  on  Railways,  530,  §  10. 
This  case  arrays  the  authority  of  the  highest  court  of  Mas- 
sachusetts, including  the  great  name  of  Chief  Justice  Shaw, 
in  favor  of  the  proposition  that  the  railroad  is  not  liable 
in  such  case,  unless  there  was  a  want  of  reasonable  care. 
In  Buzzdl  V.  Laconia  3Ianufacturing  Co.,  48  Maine,  113,  it 
was  ruled  (a  servant  having  been  injured  in  consequence  of 
a  defective  bridge,)  that  the  master's  liability  depended 
upon  negligence  and  want  of  care,  and  the  declaration  was 
held  defective  for  lack  of  an  averment  that  the  insufficiency 
of  the  bridge  was  known  to  the  defendant,  or  would  have 
been  known  but  for  the  want  of  proper  care  and  diligence. 
In  Noyes  v.  Smith  (k  Lee,  28  Vermont,  59,  there  was  an  in- 
jury to  an  engineer  resulting  from  defect  in  an  engine.  It 
was  decided  that  there  does  not  arise  from  the  relation  of 
master  and  servant  the  du*^y  of  furnishing  an  engine,  well 
constructed  and  safe  to  the  engineer,  and  that  when  there 
was  no  actual  notice  of  defects  in  an  engine,  and  no  per- 
sonal blame  exists  on  the  part  of  the  master,  there  is  no 
implied  obligation  on  his  part  that  the  engine  is  free  from 
defect,  or  that  it  can  safely  be  used  by  the  servant.  See, 
also,  to  the  same  effect.  Hard  v.  V.  &  C.  R.  Co.,  32  Vermont, 
473.  In  Keegan  v.  W.  R.  Corporation,  4  Selden,  175,  the 
liability  for  injury  to  a  servant  caused  by  a  fault  in  an  en- 
gine was  placed,  upon  the  established  fact  of  negligence 
and  misfeasance^  and  the  distinction  herein  before  stated 
between  passengers  and  servants  is  declared.  There  are  a 
number  of  other  decisions  in  New  York  to  the  same  effect. 
Wright  V.  N.  Y.  C.  R.  Co.,  25  N.  Y.  562,  reviewing  the  de- 
cision of  the  supreme  court,  reported  in  28  Barbour,  80, 
refers  the  master's  liability  to  his  misconduct  or  negligence, 
and  in  relation  to  defects  of  machinery,  says,  knowledge 
must  be  brought  home  to  the  master,  and  proof  given  that 
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he  was  ignorant  of  the  same  through  his   own  negUgence 
and  want  of  proper  care  ;  in  other  words,  it  must  be  shown 
that  he  either  knew  or  ought   to   have   known   the   defect 
which  caused  the  injury.— See,  also,  Bryon  v.  N.  Y.  Lt.  P. 
S.  Co.,  26  Barb.  39.     In  Ohio,  the  rule  is  that  the  master  is 
liable',  on  the  ground  of  neglect  or  want  of  care  and  dili- 
gence.—McGastrick  V.  Wason,  4  Ohio   St.   566,   575.    In 
Pennsylvania,  the  proposition  that  there  is  a  duty  or  impHed 
warranty  of  the  master  to  the  servant  of  the  suitabldhess 
and  safety  of  the  instruments  furnished,  is  denied.— Byan 
V.  G.  V.  B.,  23  Penn.  384.     And  lastly,  this  court  itself  has 
decided  the  question  in  hand ;  in  Perry  v.  Marsh,  25  Ala. 
659,  it  announced  its  opinion   as  follows :     "  In   ordinary 
cases,  where  a  workman  is  employed  to  do  a  dangerous 
job,  or  to  work  in  a  service  of  peril,  if  the  danger  belongs 
to  the  work  he  undertakes,  or  the  service  in  which  he  en- 
gages, he  will  be  held  to  all  the  risks  which  belong  either 
to  the  one  or  the  other ;  but  where  there  is  no  danger  m 
the  work  or  service  by  itself,  and  the  peril  grows  out  of 
extrinsic  causes,  or  circumstances,  which  can  not  be  discov- 
ered by  the  use  of  ordinary  precaution  and  prudence,  the 
employer  would  be  answerable  precisely  as  a  third  person, 
if  the  injury  or  loss  was  occasioned  by  his  neglect  or  want 
of  care."     The  perils  of  service  are  in  this  extract  divided 
into  two  classes,  for  one  of  which  the  master  is  not  respon- 
sible at  all,  while  for  the  other  class  in  which  the  peril  from 
a  defective  engine  may  be  reckoned,  he  is  responsible  in 
the  absence  of  ordinary  precaution   and  prudence.     This 
decision  is  also  supported  by  the  statement  of  the  law  in 
the  older  case  of   Walker  v.  Boiling,  22  Ala.  294. 

We  attain  the  following  conclusions,  from  the  foregoing 
collation  of  authorities  :  It  is  not  an  absolute  duty  of  a 
railroad  to  furnish  a  suitable  and  safe  engine.  It  is  its 
duty  to  use  due  care  and  diligence  to  furnish  such  engine. 
When  an  injury  has  occurred  to  a  servant  in  consequence 
of  a  defect  in  an  engine,  the  burden  is  upon  the  plaintiff  to 
show  negligence,  or  the  want  of  care  and  diligence  in  the 
defendant  corporation.  The  onus  of  proof  is  not  shifted 
to  the  defendant,  by  the  fact  that  an  injury  has  resulted 
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from  the  defect.  The  first  charge  being  inconsistent  with 
these  propositions,  is  erroneous. 

The  proposition  of  the  second  charge  is,  that  if  the 
plaintiff's  injury  was  caused  by  a  defect  in  the  engine,  not 
known  to  him,  of  which  defendant's  servants  charged  with 
the  duty  of  receiving  notice  of  such  defects,  and  remedying 
the  same  previously,  had  notice,  and  if  such  servants  being 
so  notified  had  previously  repaired  the  engine,  but  failed 
to  remedy  the  particular  defect  above  stated,  the  defendant 
would  be  liable.  This  charge  is  obviously  correct  in  as- 
suming that  notice  to  the  servants,  who  were  agents  of  the 
defendant  to  receive  notice  of  defects  in  the  engine,  would 
affect  it  with  notice.  If  it  designated  one  or  more  servants 
to  receive  such  notice  for  itself  upon  an  established  princi- 
ple of  law,  notice  within  the  scope  of  the  agency  to  the 
agent  would  be  equivalent  to  notice  to  the  principal. — 
Smith  V.  Oliver,  31  Ala.  39 ;  Wiley,  Banks  &  Co.  v.  Knight^ 
27  Ala.  336  ;  Mundine  v.  Pitts,  34  Ala.  84.  The  propriety 
of  this  portion  of  the  charge  is  also  questioned  in  reference 
to  the  allegations  of  the  complaint.  It  is  contended,  that 
under  the  complaint,  the  defendant  can  only  be  charged  on 
account  of  a  neglect,  which  consisted  of  a  failure  to  remedy 
a  defect  which  it  ivould  have  known,  hut  for  the  tvant  of  prop- 
er care  and  diligence,  and  not  on  account  of  negligence  con- 
sisting in  a  failure  to  remedy  a  defect  of  ivhich  it  was  legal- 
ly informed.  This  question  we  leave  undecided,  because  we 
doubt  in  reference  to  it,  and  on  another  trial  it  can  be  easily 
avoided  by  adding  another  count  to  the  complaint. 

Another  objection  made  to  this  charge,  is,  that  it  sub- 
jects the  defendant  to  liability  for  a  failure  of  its  servants, 
who  repaired  the  engine  to  remedy  the  defect.  The  in- 
ference of  the  defendant's  liability  from  such  failure  of  its 
servant  can  only  be  sustained  by  the  maintenance  of  the 
two  propositions,  that  negligence  of  the  servant  is  a  legal 
conclusion  from  such  failure,  and  that  the  master  is 
responsible  for  the  negligence  of  the  servant.  If  the 
failure  to  remedy  the  defect  does  not  conclusively  de- 
monstrate negligence,  the  proposition  of  the  charge  is  not 
correct.  If  it  does  demonstrate  negligence,  still,  the 
proposition  of  the  charge  is  erroneous,  unless  the  master 
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is  answerable  for  the  servant's  negligence  which  has  caus- 
ed an  injury  to  another  servant.  We  consider  the  charge 
incorrect  in  both  respects. 

An  artisan  charged  with  a  duty  of  repairing  within  the 
scope  of  his  handicraft,  is  not  conclusively  shown  to  have 
been  negligent  by  a  failure  to  remedy  some  defect  specific- 
ally, pointed  out  to  him.  He  may  have  attempted  to 
remedy  it,  and  exhausted  the  skill  and  care  of  his  art,  and 
yet  from  some  defect  in  material,  or  some  other  cause, 
beyond  the  detection  of  ordinary  caution  and  care,  may 
have  failed  to  altogether  cure  the  defect.  The  question  of 
negligence  in  the  mechanic,  if  material  at  all,  was  for  the 
jury,  upon  the  indeterminate  fact  presented  by  the 
hypothesis  of  the  charge. 

The  question  remains,  whether,  if  the  mechanic  charged 
with  repairing  the  engine  was  negligent  in  failing  to 
remedy  the  defect,  the  defendant  is  liable  for  the  injury 
alleged  to  have  resulted  therefrom  to  the  plaintiff.  This 
question  will  arise  upon  another  trial,  and  must  be  decided. 
Is  a  railroad  responsible  to  one  of  its  servants,  employed 
on  a  locomotive  for  an  injury  occasioned  by  the  negligence 
of  others  employed  in  its  machine  shop  ? 

This  court  has  twice  decided  that,  "  when  two  persons 
are  employed  by  a  common  employer  in  the  same  general 
business,  and  one  of  them  is  injured  by  the  negligence  of 
the  other,  the  employer  is  not  responsible  therefor." — 
Cook  (k  Scott  V.  Parliam,  2i  Ala.  21  ;  fValker  v.  Boiling, 
22  Ala.  294.  Of  this  doctrine  it  is  said  in  the  former  case, 
that  "  it  is  too  well  established,  both  upon  English  and 
American  authority,  to  be  now  controverted.' '  The  English 
authorities,  without  exception,  support  this  ruling,  and 
Judge  Redfield,  in  whose  mind  some  difficulty  as  to  its 
justice  and  policy  was  produced  by  the  reasoning  of  a 
Scotch  judge,  withdraws  serious  objection  to  it  if  taken 
with  the  qualification  prescribed  in  Wit/gett  v.  Fox,  36  Eng. 
Law  &  Eq.  486 ;  1  Redfield  on  Railways,  525,  §  5,  No.  16. 
That  qualification  is,  that  the  master  is  answerable  that 
the  servants  shall  be  persons  of  ordinary  skill  and  care. 
That  qualification  has  been  twice  announced  in  this  state. 
The  precise  shape  of  its  statement  is,  that  it  is  the  master's 


722  ALABAMA. 


Mobile  &  Ohio  R.  R.  Co.  v.  Westley  Thomas. 


duty  to  use  due  care  in  procuriDg  competent  servants  or 
officers,  and  he  is  responsible  for  a  failure  to  discharge  that 
duty. — Cook  v.  Parham,  24  Ala.  21 ;  Walker  v.  Boiling, 
22  Ala.  294.  With  this  qualification  the  rule  above  stated, 
which  prevails  in  England,  must  be  regarded  as  established 
in  this  State.  This  rule  is  supported  by  all  the  English 
cases,  and  all  the  American,  with  a  few  exceptions. 

Finding  the  question  a  res  ad  judicata  in  this  court,  and 
the  rule  thus  supported  by  authority,  we  might  here  stop 
the  discussion  of  the  subject,  but  it  will  perhaps  be  more 
satisfactory  to  notice  the  meagre  array  of  adverse  authority. 
In  Scotland,  the  rule  is  the  opposite  of  that  which  prevails 
in  England.  That  rule  imposes  upon  the  master  a  duty  to 
his  servant,  not  only  of  furnishing  "  good  and  sufficient 
machinery",  but  of  having  "  all  acts  by  others,  whom  he 
employs,  done  properly  and  carefully". — See  Dixon  v. 
Ranken,  in  the  Court  of  Quarter  Sessions,  1  American  Rail- 
way Cases,  569.  In  point  of  authority,  we  must  prefer  the 
adjudications  of  the  English  to  the  Scotch  courts,  if  their 
reasons  were  in  equilibrium  ;  but  on  account  of  the  reason- 
ing and  principle,  which  underlie  the  English  rule,  we  re- 
gard it  as  much  more  consonant  with  justice  and  public 
policy  than  the  Scotch  rule,  which  is  built  up  upon  the  idea 
of  a  partial  absolution  of  a  servant  from  the  risks  incident, 
in  the  very  nature  of  things,  to  his  employment.  In  Ohio 
and  Kentucky,  the  courts  have  engrafted  upon  the  rule 
prevalent  in  England,  and  in  most  of  our  States  an  excep- 
tion of  the  cases  where  the  injured  servant  was  subordinate 
in  grade  to,  and  subject  to  the  authority  of  the  servant 
from  whose  negligence  the  injury  resulted. — L.  M.  R.  Co 
V.  Stevens,  20  Ohio,  415 ;  L.  &  N.  R.  R.  Co.  v.  Collins, 
5  American  Law  Reg.  265  ;  S.  C,  I  Redfield  on  Railways,. 
627,  n.  Judge  Redfield,  in  a  note  to  his  work  on  Railways, 
(1  Vol.  532),  remarks  in  reference  to  that  rule,  that  he 
should  regard  it  as  more  salutary  than  the  present,  but  ad- 
mits that  the  general  current  of  authority  is  in  the  opposite 
direction  ;  yet,  in  a  previous  note,  p.  525,  the  learned 
author  had  said  that  there  seemed  to  be  no  serious  objec- 
tion to  the  English  rule,  with  the  qualification  stated  in 
Wiggett  v.  Fox,  36  E.  L.  &  E.  486. 
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In  Indiana,  the  rule  has  been  adopted,  that  the  railroad 
is  liable  to  a  servant  for  an  injury  by  his  fellow  servant, 
when  they  are  employed  in  different  departments.— G^iTfew- 
water  v.  M.  &  I.  B.  Co.,  5  Ind.  (Post)  339 ;  Fitzpatrick  v. 
N.  A.  dc  S.  R.  Co.,  7  Ind.  (Post)  436. 

In  Wisconsin,  the  distinctions  made  in  Ohio,  Kentucky 
and  Indiana,  are  repudiated,  and  the  court  boldly  con- 
fiding in  its  own  convictions  with  the  encouragement  given 
by  the  Scotch  authority,  applies  the  doctrine  of  respondeat 
superior  to  the  railroad  company,  one  of  whose  servants 
had  been  injured  by  the  negligence  of  another.— CAamfter- 
lain  V.  M.  d  M.  B.  B.  Co.,  11  Wis.  238.  Sendder  v.  Wood- 
bridge,  Kelly  s  (Ga.)  R  195,  is  not  authority  against  the 
English  rule,  which,  as  we  have  seen,  is  adopted  in  this 
State.  On  the  contrary,  it  recognises  the  rule,  but 
establishes,  upon  principles  of  humanity  and  of  policy 
peculiar  to  the  state  of  slavery,  an  exception  of  cases  of  in- 
jury to  slaves. 

The  proposition,  which  bases  the  liability  on  the  super- 
iority of  grade  of  the  negligent  servant,  and  the  subordina- 
tion to  him  of  the  injured  servant,  is,  in  our  judgment,  not 
founded  in  adequate  reason.  It  can  make  no  difference  to 
the  breakman  whether  he  is  injured  by  the  carelessness  of 
another  breakman,  in  some  remote  part  of  the  train,  or  of 
the  engineer  or  conductor,  nor  can  it  make  any  difference 
whether  a  fireman  is  injured  by  the  negligence  of  the  en- 
gineer who  directs  him,  or  of  the  machinist  who  is  charged 
with  fitting  the  engine  for  the  road.  Protection  is  equally 
difficult  to  the  injured  party  in  all  of  the  cases.  There  can 
be  no  reason  for  distinction  in  the  nature  of  the  employer's 
duty,  dependent  upon  the  relation  of  the  injured  and 
negligent  parties.  The  employer's  obligation  to  his  servant 
in  reference  to  fellow  servants  must  be  the  same  in  all  the 
cases.  If  the  corporation  is  regarded  by  the  law  as  present, 
and  doing  what  its  servant  does  in  one  case,  it  should  be 
so  regarded  in  every  other ;  quifadt  per  aliumfacit  per  se, 
can  be  applied  with  no  greater  propriety  in  one  case  than 
another. 

The  maxim,  respondeat  superior,  applied  in  favor  of  a 
servant  injured  by  a  fellow  servant  in  Priestly  v.  Fowler, 
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supra,  is  shown  to  be  unreasonable  by  an  irresistible  array  of 
its  absurd  consequences.  We  need  riot  reproduce  them. 
The  reasoning  is  conclusive,  without  the  aid  of  the  reduciio 
ad  absurdnm.  The  servant  pays  nothing  for  his  transporta- 
tion. He  is  compensated  for  his  service  according  to  an 
agreed  estimate  of  its  value,  in  which  the  element  of  its 
perils  is  considered.  The  master  can  do  nothing  more  for 
the  safety  of  himself,  or  his  family  and  property,  than  to 
be  careful  to  select  competent  and  fit  servants.  To  inflict 
a  penalty  upon  him  for  not  doing  more  for  his  servant, 
is  unreasonable.  As  long  as  human  agencies  shall  be  im- 
perfect, accidents  must  be  incident  to  every  business  re- 
quiring caution  and  diligence.  When  the  master  has 
selected  competent  and  fit  agencies,  those  negligencies  are 
but  risks  of  the  business,  which  the  servant  himself  must 
take,  as  the  master  is  bound  to  do.  After  the  employer 
has  furnished  competent  and  fit  employees,  the  prevention 
of  negligence  on  the  part  of  any  one  of  them  is  certainly 
as  much  within  the  power  of  the  others  as  in  that  of  the 
employer.  Why  then  should  the  employer  be  responsible 
to  one  for  the  negligence  of  another  ? 

Besides,  there  is  a  principle  of  public  policy  which  under- 
lies the  rule.  The  tendency  of  the  rule  is  to  quicken  the 
zeal  and  vigilance  of  servants,  to  prevent  the  negligence  of 
their  fellow  servants,  and  avoid  the  consequences  of  it. 
The  doctrine  of  respondeat  superior  rests  upon  principles  of 
public  policy  which  have  no  application  here.  Indeed,  the 
rule  of  policy  is  reversed.  The  safety  of  the  public,  which 
musl  trust  to  the  employees  of  railroads,  is  best  consulted 
by  impressing  upon  each,  that  his  own  interest  is  insepa- 
rably blended  with  the  safety  of  the  passengers ;  and  he  is 
best  stimulated  to  the  utmost  effort  to  prevent  negligence 
in  others,  and  obviate  their  destructive  consequences  by  the 
knowledge  that,  for  injury  sustained,  he  has  no  redress 
save  against  the  wrong  doer.  He  would  be  an  unwise 
guardian  of  the  public  weal,  who  would  relinquish  any 
guaranty,  however  slight,  of  the  fidelity  and  diligence  of 
those  agents,  who,  beyond  the  sight  of  their  employers, 
guide  the  perilous  and  powerful  machinery  of  railroad 
transportation.     It  is  impossible  for  those  who  represent 
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the  legal  personality  of  a  corporation  to  otherwise  secure 
complete  and  safe  repairs  of  engines  than  through  the 
agency  of  competent  and  proper  mechanics.  If  it  has  em- 
ployed the  agency  of  such  mechanics  in  that  duty,  and  no 
personal  blame  attaches  to  it,  it  will  not  be  responsible,  if 
a  defect  not  remedied  in  consequence  of  the  negligence  of 
such  mechanic  shall  have  caused  an  injury  to  another 
servant.  Without  commenting  upon  them,  we  refer  to  the 
authorities  collected  by  Judge  Redfield,  in  his  work  on 
Railways,  vol.  1,  §  8,  pp.  520,  543,  and  in  the  briefs  of 
counsel. 

We  conclude  that  the  second  charge  was  erroneous,  in 
deducing  the  liability  of  the  defendant  from  the  failure  of 
its  servants  to  effectually  repair  the  engine  and  remedy  a 
known  defect,  although  there  may  have  been  no  want  of 
proper  care  and  diligence  on  the  part  of  the  defendant. 

3.  The  third  charge  given  upon  the  plaintiff's  request  lays 
down  alternative  hypotheses,  upon  each  of  which  it  asserts 
the  defendant's  liability.  The  charge  upon  the  former 
hypothesis  is,  that  if  the  plaintiff  was  by  reason  of  a  defect 
in  the  engine,  neither  known  to  him  nor  open  to  ordinary 
observation,  exposed  to  unusual  risks,  and  received  the  in- 
juries complained  of,  and  the  defendant  might  have  known 
of  such  defect  by  ordinary  care,  then  the  defendant  is 
liable.  Whether  this  charge,  as  an  abstract  proposition, 
would  be  correct,  if  there  were  no  other  facts  in  the  case 
than  those  which  it  brings  to  view,  it  is  not  necessary  for 
us  to  decide.  A  charge  in  a  suit  on  a  promissory  note 
that  the  defendant  is  liable,  if  he  executed  the  note,  may 
be  very  correct  if  there  is  no  other  evidence,  but  it  would 
be  very  incorrect  if  there  were  evidence  conducing  to  show 
a  payment.  If  the  charge  here  were  otherwise  correct,  it 
is  fatally  defective,  because  it  excludes  from  the  jury  en- 
tirely the  defensive  matter  in  the  case.  If  the  engine  was 
defective,  and  it  was  placed  in  the  hands  of  competent  and 
fit  mechanics  to  repair,  and  the  use  of  the  engine,  without 
a  cure  of  the  defect,  when  the  plaintiff  was  injured,  was  the 
result  of  the  negligence  of  such  mechanics,  the  defendant 
would  not  be  liable.  The  court  could  not  properly  take 
from  the  jury  the  consideration  of  the  defense  set  up,  in 
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reference  to  which  there  was  evidence.     For  a  like  reason 
the  latter  proposition  of  the  charge  is  erroneous. 

4.  The  fourth  charge  is  erroneous  for  reasons  obvious 
from  our  comments  upon  the  third. 

5.  The  fifth  charge  given  made  notice  of  a  defect  in  the 
engine  to  any  agent  of  the  defendant,  no  matter  what 
might  be  the  scope  of  his  agency,  notice  to  the  defendant. 
This  charge  was  obviously  erroneous.  The  principle, 
which  should  govern  in  reference  to  this  subject,  is  in- 
dicated in  our  remarks  upon  the  first  charge. 

6.  The  sixth  charge,  given  upon  the  plaintiff's  request, 
presents  the  fact  of  the  engines  being  unsafe  on  account  of 
its  make  and  construction,  and  of  injury  to  the  plaintiff, 
caused  by  the  want  of  safety  resulting  from  that  cause* 
No  steam  engine  can,  in  strictness  of  language,  be  abso- 
lutely safe,  but  the  expression  in  the  charge  is  to  be  con- 
sidered in  reference  to  the  nature  of  the  subject.  If  the 
defendant  employed  an  engine  from  its  make  and  con- 
struction, unsafe  in  that  sense,  and  knew  thereof,  or  would 
have  known  thereof  by  the  exercise  of  reasonable  care  and 
diligence,  it  would  be  responsible  to  one  of  its  servants  for 
injuries  caused  by  such  defect  in  make  and  construction, 
after  it  was  known,  or  ought  to  have  been  known,  to  the  de- 
fendant, if  the  defect  was  not  known  to  plaintiff.  But  the 
charge  infers  a  knowledge  of  the  unsafeness  growing  out 
of  the  make  and  construction  from  the  use  of  such  engines 
for  several  years.  Certainly  such  use  would  be  a  cir- 
cumstance which  might  be  argued  to  the  jury  on  the 
question  of  notice,  but  the  charge  cannot  be  correct,  unless 
notice  is  a  legal  presumption  from  such  use.  We  do  not 
think  it  is,  and  the  charge  is  therefore  erroneous.  It 
might  be,  per  adventure,  that  in  the  use  of  the  engines  the 
unsafeness  had  never  been  developed,  and  if  so,  the  force 
of  the  fact  would  be  lessened,  if  not  destroyed. 

7.  The  seventh  charge  given  is  erroneous  for  reasons 
apparent  from  application  of  our  remarks  upon  the  third 
and  fourth  charges. 

8  and  9.  The  proposition  of  law  involved  in  the  eighth  and 
ninth  charges  are  correct. — 1  Eedfield  on  Railways,  625 ; 
2  ib.  220,  226. 
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The  nine  charges  herein  before  noticed,  were  given  by 
the  court  upon  the  plaintiff's  request.  The  court  seems, 
from  the  bill  of  exceptions,  to  have  given,  mero  motu,  an 
additional  charge.  That  charge  a  majority  of  the  court 
deem  a  fair  and  correct  statement  of  the  law,  except  in  so 
far  as  it  directs  that  notice  to  persons,  whose  duties  were 
such  that  authority  to  receive  such  notice  would  be  with- 
in the  proper  scope  of  their  agency,  is  notice  to  the  de- 
fendant. The  question  whether  authority  to  receive  notice 
of  a  fact  was  within  the  scope  of  the  duties  of  an  agency, 
must  be,  upon  ascertained  facts,  a  question  of  law,  and 
should  not  be  referred  to  the  jury.  The  principle  which 
should  govern  this  question  is  discussed  in  our  remarks 
upon  the  second  charge  given  by  the  courc  upon  the 
plaintiff's  request. — See,  also.  Angel  &  Ames  on  Corpora- 
tions, §  b05  ;  Story  on  Agency,  §  140. 

Judge,  J.,  thinks  the  entire  charge  unobjectionable  ;  the 
other  judges  regard  it  as  objectionable  for  the  reason 
above  stated.  To  the  qualifications  of  the  first  charge 
given  upon  defendant's  request,  there  can  be  no  objection, 
unless  it  be  understood  to  affirm  what  is  objected  to  in  the 
charge  last  above  noticed. 

The  second  charge  requested  by  the  defendant,  involves 
a  question  of  pleading,  which  we  do  not  decide,  because 
it  can  be  obviated  on  another  trial. 

The  court  erred  in  the  refusal  of  the  third  and  fourth 
charges  requested  by  the  defendant ;  it  should  have  given 
them  both. 

Beversed  and  remanded. 
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ACTION. 

1.  Damages;  action  for. — Before  "head  of  a  family"  can  bring  an 
action  for  damages  against  the  sheriff,  for  selling  property  exempt 
by  law,  it  must  be  shown  that  the  affidavit  prescribed  by  the  statute, 
had  been  duly  made  by  him  and  exhibited  to  the  officer. — Gamble  v. 
Reynolds 236 

2.  Lease  ;  when  assumpsit  for  use  and  occupation  will  lie. — Where  a  ten- 
ant for  a  term,  under  an  agreement,  has  once  entered  upon  the  de- 
mised premises  and  become  vested  with  the  term,  a  recovery  of  the 
rent  for  the  entire  term  may  be  had,  without  any  other  proof  of 
use  and  occupation,  than  such  entry  by  him,  although  it  may  ap- 
pear that  he  afterwards  quitted  the  premises  long  before  his  term 
expired.— Zm%  c.  Dunn 262 

3.  Same. — Where  the  tenant  has  not  entered  into  possession  at  all 
under  the  lease  or  agreement,  either  in  person  or  by  an  under- 
tenant or  agent,  assumpsit  for  use  and  occupation  will  not  lie,  but 
the  remedy,  generally,  is  upon  the  lease  or  agreement. — S.  G 262 

4.  Adionfor  conversion  will  not  He  in  this  case. — The  written  instru- 
ment, and  the  evidence  adduced  in  this  case,  do  not  so  identify 
thirty  bales,  or  fifteen  thousand  pounds  of  cotton,  as  to  invest  the 
appellee  with  a  title,  under  which  he  can  maintain  an  action  for  their 
conversion. — Browning  v.  Hamilton,  use,  ^c 484 

6.  Accounts  to  be  created,  not  svhject  of  valid  sale.— A  mere  possibility, 
or  expectancy  in,  or  growing  out  of  property,  can  not  be  the  subject 
of  a  valid  sale,  and  the  transfer  of  accounts  to  be  made  in  the  prac- 
tice of  medicine,  in  certain  specified  years,  by  a  physician  to  A.,  does 
not  convey  to  A.  such  a  title  or  interest  in  the  accounts  when  cre- 
ated, as  would  enable  A.  to  maintain  an  action  thereon  in  his  own 
name. — Skipper  v.  Stokes 255 

ADMIRALTY. 

1.  Jurisdiction  admiralty  courts  U.  8.— Where  the  admiralty  courts  of 
the  United  States  have  jurisdiction  over  the  subject-matter,  their 
jurisdiction  is  exclusive.— ,S<ea«ter  Rio  Grande  v.  Rawson 133 

AGREEMENT  OF  COUNSEL. 

1.  Agreement  of  counsel;  oonstruction  o/.— The  written  agreement  of 
the  counsel  set  out  in  the  record  is  valid  ;  and  properly  coxistrued, 
46 
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requires  that  the  court  at  the  trial  should  consider  as  duly  inter- 
posed every  plea  and  replication  that  could  be  available  to  either  of 
the  parties,  according  to  the  nature  of  the  case,  as  shown  by  the 
evidence. — Bradford  v.  Barclay,  Adm'x. 375 

AMENDMENT. 

1.  Of  clerical  misprision  on  error. — "Where,  in  the  initial  sentence  in  a 
petition  in  the  probate  coxirt,  the  petitioner,  being  a  corporation, 
denominates  itself  as  "  The  Alahama  Conference  of  the  Methodist 
Episcopal  Church  South,"  and  in  another  part  of  the  same  petition, 
as  the  "  Annual  Alabama  Conference  of  the  Methodist  Episcopal 
Church  South  ;"  and  the  latter  name  being  the  correct  one,  is  used 
throughout  the  record,  even  in  the  defendant's  demurrer  and  plea, 
this  will  be  presumed  to  be  a  clerical  error,  and  amended  on  error  ; 
and  the  petitioner,  as  correctly  denominated,  will  be  regarded  as  the 
plaintiff  iu  interest,  and  this  after  a  demurrer  to  said  petition  has 
been  overnaled  ;  especially  when  there  are  grave  doubts  whether 
the  demurrer  raises  the  question,  and  when  it  shows  that  it  was  not 
designed  to  present  the  point,  and  the  question  is  for  the  first  time 
raised  on  appeal. — Ala.  Conference  M.  E.  Church  v.  Price,  E£r 39 

2.  Allouoance  of  amendment  not  revisable  on  error,  unless  reserved  iy 
exception. — The  allowance  of  an  amendment  of  the  complaint,  is 
not  revisable  on  error,  unless  the  point  is  duly  reserved  by  bill  of 
exceptions  in  the  primary  court. — Mock  v.  Walker 669 

ATTACHMET. 

1.  Special  damages  ;  when  must  be  averred. — A  complaint  in  a  suit  for 
damages  for  the  wrongful  and  vexatious  suing  out  of  an  attachment, 
must  aver  special  damages,  in  order  to  authorize  proof,  and  a  recov- 
ery of  such  special  damages.  — Letcis  v.  Paul! 136 

2.  Writ  of. — It  is  not  essential  to  the  validity  of  a  writ  of  attachment, 
that  the  term  of  the  court  to  which  it  is  returnable,  should  be  in- 
serted therein. — Blair  v.  Miller 308 

3.  Same.  — A  direction  in  a  writ  of  attachment  as  follows  :  "To  any 
lawful  sheriff  of  said  county,  (Dale,)  greeting,"  is  a  defect  which 
would  only  become  essential,  if  the  attachment  should  be  levied  in 
another  county  than  Dale.-^-Blair  v.  Miller 308 

4.  Writ  of ;  form  of;  substantially  good. — The  writ  of  attachment  set 
out  in  this  case,  substantially  good,  under  §§  2562  and  2849  of  the 
Code  ;  and  it  was  error  in  the  circuit  court  to  quash  the  same. — 
Bruner  v.  Kirusd 493 

5.  The  refusal  to  quash  an  attachment  is  not  revisable  on  error. — 
Penn  v.  Edwards 655 

6.  Complaint  must  be  filed. — The  plaintiff  in  attachment  is  required 
(Kevised  Code,  §  2998,)  to  file  a  complaint,  and  it  is  error  to 
render  judgment  by  default  without  a  complaint. — S.  C 655 
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1.  Trover;  when  it  mil  not  lie.— Trover  wHl  not  lie  where  goods  are 
taken  by  an  armed  force,  without  any  negligence  or  complicity  on 
the  part  of  the  bailee,— ^6m/iaju  ^-  Bro.  v,  :N^unn 51 

2.  Bailee;  liability  of. — A  pawnee  is  bound  for  ordinary  care  and  an- 
swerable for  ordinary  neglect,  with  the  goods  pawned  ;  if  they  are 
stolen  through  his  negligence,  he  is  responsible  ;  if  without  any 
negligence,  he  is  discharged.— Pe«y  v.    Overall  ^  Movlton 145 

BILL  OF  EXCEPTIONS. 

1.  Talcen  moat  strongly  against  party  excepting. — A  bill  of  exceptions 
is  taken  most  strongly  against  the  party  excepting,  and  it  devolves 
on  him  to  show  error  afBrmatively,  and  to  do  so,  he  must  state  the 
point  sought  to  be  revised  with  clearness  and  precision,  and  leave 
nothing  to  surmise  and  conjecture. — Lewis  v.  Paull 136 

2.  Whe7i  not  required. — The  effect  of  the  act  of  the  12th  December, 
1857,  (Revised  Code,  $  2250, )  is  to  secure  a  revision  on  appeal,  with- 
out bill  of  exceptions,  of  any  action  of  the  probate  court  excepted 
to,  and  not  appearing  upon  the  face, of  the  decree,  provided  the 
matter  excepted  to,  together  with  the  exception,  appear  upon  the 
record.  —Jones'  Heirs  v.  Jones'  Adm'r. 218 

3.  Construction  of. — Where  a  bill  of  exceptions  states,  that  "upon 
the  foregoing  evidence,  and  admissions,  the  written  vouchers  on 
file,  and  on  no  other  evidence,"  the  court  rendered  its  final  decree  ; 
and  only  the  evidence  in  relation  to  the  contested  vouchers  is  set 
out,  and  there  were  other  vouchers,  uncontested,  which  are  not  set 
out,  and  it  is  objected  that  this  court  can  not  review  the  decree  of 
the  court  below,  because  all  the  evidence  is  not  set  out, — held,  that 
as  the  bill  of  exceptions  sufficiently  shows,  that  all  the  evidence 
upon  which  the  court  acted,  having  relation  to  the  contested  items, 

is  set  out,  the  objection  is  not  well  taken. — Ivey  v.  Coleman,  jExe'r.   409 

4.  What  required  to  make  it  part  of  the  ricord. — Where  a  bill  of 
exceptions  is  without  date,  and  the  record  contains  no  evidence 
that  it  was  signed  in  term  time,  or  within  ten  days  thereafter,  pur- 
suant to  the  written  consent  of  the  parties,  for  that  purpose,  it  can 
not  be  looked  to  by  the  appellate  court  as  a  part  of  the  record  for 
any  purpose. — Maddox  r.  Broyles 436 

5.  Bill  of  exceptions ;  charge  of  the  court  on  the  evidence. — Where  the 
?;ourt  below  charges  the  jury,  "  that  if  they  believe  the  evidence, 
they  should  find  for  the  defendant"  ;  and  the  bill  of  exceptions  does 
not  set  out  all  the  e\idence,  this  court  will  not  reverse. —  Owens  v. 
Calloway 301 

6.  Appellate  court ;  bill  of  exceptions,  hotc  construed. — The  appellate 
court  will  make  every  reasonable  intendment  to  sustain  the  ruling 
of  the  court  below,  and  will  construe  a  bill  of  exceptions  most 
strongly  against  the  party  taking  it. — Thomasson  v.  Groce 431 

7.  Exception;  how  reserved. — To  reserve  an  exception  to  the  introduc- 
tion of  certain  proof,  it  must  not  only  appear  from  the  bill  of  excep- 
tions that  an  objection  was  made  to  the  introduction  of  the  proof, 
but  that  the  party  excepted  to  the  ruling  of  the  court  thereon. — 
Spear  4"  Thomasson  v.  Lomax 576 
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1.  A  bank  check  payable  in  Confederate  currency ;  not  an  inntrnment 
payable  in  money. — A  bauk  check  drawn  by  a  bank  in  Mobile,  on  a 
bank  in  New  Orleans,  on  the  23d  April,  1862,  payable  in  currency, 
is  not  an  instrument  j)oi/a&/e  in  money,  and  is  not  negotiable  paper, 
within  the  meaning  of  the  law  merchant. — Bank  of  Mobile  v.  Brown  108 

2.  Same;  protest  not  necessary  to  fix  liability  of  dratce)'. — A  protest  was 
not  necessary  to  fix  the  liability  of  the  drawer  of  such  an  instru- 
ment, but  the  check  shoiald  have  been  presented  for  payment  within 
a  reasonable  time  after  it  was  drawn  and  delivered,  and  prompt 
notice  of  its  non-payment  given  to  the  drawer. — S.  C 108 

3.  Ad  of  November  I7ih,  1862,  applicable  only  to  contracts  for  payment 
of  money. — The  act  "to  regulate  the  interest  upon  debts  in  payment 
of  which  Confederate  treasury-notes  may  be  tendered  and  refused," 
approved  November  i7th,  1862,  is  applicable  only  to  contracts  for 
the  payment  of  money,  and  has  no  application  to  promissory  notes 
payable  in  Confederate  treasury-notes. — Toulmin  and  Wife  v.  Sager, 
Guardian 127 

4.  When  sale  by  order  of  probate  court  is  void. — Where  property  of  a 
decedent  is  sold  by  his  administrator,  by  an  order  of  the  probate 
court,  and  no  valid  ground  is  stated  in  the  application  for  sale,  and 
no  ground  or  reason  whatever  for  the  sale  stated  by  the  court  in  its 
order  of  sale,  such  sale  is  void  and  the  administrator  can  not  re- 
cover on  a  promissory  note  given  for  the  purchase-money  of  pro- 
perty thus  sold. —  Wilson,  Adm'r,  v.  Armstrong 168 

5.  Bill  of  exchange ;  drawer  personally  liable. — There  being  nothing 
on  the  face  of  a  draft,  nor  any  evidence  in  the  record  to  show  that 
it  was  the  intention  of  the  parties,  in  the  execution  of  the  draft,  not 
to  bind  the  drawer  personally,  but  the  drawee  alone  ;  there  is  no 
error  in  a  charge,  that  in  determining  whether  the  drawer  (defend- 
ant) acted  for  himself,  or  as  the  agent  of  the  drawee,  "  nothing 
could  be  looked  to  but  the  draft  itself,  and  the  legal  eftect  of  the 
draft  was,  that  the  defendant  (the  drawer)  was  personally  bound." 
Knottv.  Venable 186 

6.  Same  ;  payable  at  sight,  entitled  to  grace. — A  bill  of  exchange,  payable 
at  sight,  whether  foreign  or  inland,  is  entitled  to  days  of  grace,  and 
must  be  presented  for  acceptance  within  a  reasonable  time,  before 
payment  thereof  can  be  demanded,  and  what  is  reasonable  time 
depends  upon  the  circumstances  of  each  particular  case. — S.  C. . . .  186 

7.  Same ;  protest-not  necessary  to  fix  liability  of  parties  to  an  inland 
bill. — A  protest  is  not  necessary  by  the  law  merchant  to  fix  the 
liability  of  the  parties  to  an  inland  bill  ;  a  demand  of  acceptance, 
or  payment  and  notice  of  refusal,  is  sufficient  ;  but  to  recover  dam- 
ages on  such  a  bill,  it  must  be  protested,  and  the  fact  averred  in  the 
declaration. — S.  C. 1^6 

8.  Same;  forwarding  notice  by  general  post. — Where  the  parties  to  a 
bill  of  exchange  reside  at  a  distance,  and  the  ordinary  mode  of  com- 
munication is  by  general  post,  the  holder  or  party  to  give  notice  of 
its  non-acceptance,  or  non-payment,  must  forward  notice,  by  the 
post  of  the  next  day,  after  the  dishonor,  or  after  he  received  notice 
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of  such  dishonor  ;  and  if  there  be  no  post  on  the  next  day,  then 
he  must  send  off  notice  by  the  very  next  post  that  occurs  after  that 
day  ;  but  he  is  not  legally  bound,  on  account  of  there  being  no 
post  on  the  day  after  he  receives  notice,  to  forward  it  on  the  very 
day  he  receives  it. — S.   G 186 

9.  Same  ;  legal  diligence  in  giving  notice  of  non-acceptance  or  non-pay- 
ment.— If  such  notice  be  placed  in  the  proper  post-office  in  due  time, 
it  is  legal  diligence,  the  holder  or  party  to  give  the  notice  not  being 
responsible  for  irregularities  of  the  mails. — S.  C 186 

10.  Same. — The  holder  of  an  inland  bill  of  exchange  has  a  legal  right 
to  have  it  protested,  and  if  the  notice  of  protest  has  been  placed 
in  the  post-office,  properly  directed,  on  the  same  day  that  the  notice 
of  dishonor  without  protest  would  have  been  required  to  be  mailed, 
this  is  legal  diligence  in  giving  notice. — *Si.  C 186 

11.  Promissory  note;  special  endorsement  on. — An  endorsement  on  a 
note,  as  follows :  "I  endorse  the  within  note,  January  3d,  1859, 
T.  B.  ;  but  must  try  Adams  first.  T.  B.  ;"  construed  to  impose 
the  duty  upon  the  endorsee  of  trying  by  suit  to  make  the  note  of 
Adams,  who  was  one  of  the  makers,  as  a  pre-requisite  to  the 
liability  of  the  endorser. — Brown  v.  Johnson 208 

12.  Same. — The  endorsee  of  the  note,  in  a  reasonable  time,  institut- 
ed a  suit  on  the  note,  for  his  own  benefit  in  the  State  of  Georgia, 
against  Adams,  but  by  a  mistake  the  suit  was  brought  in  the  name 
of  "  Etheldred"  J.,  instead  of  the  correct  name,  "  Eldred"  J. ,  and 
no  objection  being  made  to  the  misnomer,  prosecuted  his  suit  to 
judgment  against  Adams,  and  fully  tested  his  solvency, — held,  that 
this  preceeding  in  Georgia  was  conclusive  that  _the  plaintiff  had 
tried  Adams,  and  thus  fulfilled  the  duty  imposed  by  the  special  en- 
dorsement.—«.  C 208 

13.  Same;  interest  on. — There  being  no  evidence  that  the  endorsee  of 
a  note  (plaintiff)  was  not  a  citizen  of  Alabama,  during  the  late  civil 
war,  and  no  evidence  at  what  time  the  note  was  endorsed  to  him, 
(the  note  being  made  on  the  14th  May,  1861,  payable  to  a  citizen  of 
Kentucky, )  the  defendant,  who  was  the  maker  of  the  note  and  a 
citizen  of  Alabama,  could  not  defeat  a  recovery  of  the  interest  on 
the  note,  during  the  existence  of  the  war. — Weaver  v.  Shropshire. . .  230 

14.  The  war  between  tJi^  United  States  and  Alabama,  not  a  public  tear, 
on  the  lith  May,  1861. — At  the  date  of  said  note,  there  was  no  such 
public  war  between  the  State  of  Kentucky  and  the  State  of  Alabama, 
or  between  the  latter  and  the  United  States,  as  would  affect  a  con- 
tract made  between  a  citizen  of  Kentucky  and  this  State. — S.  C. . . .  230 

15.  Charge  that  invades  province  of  fury,  erroneous. — In  an  action  on 
promissory  note,  given  for  the  purchase-money  of  mules,  warranted 
to  be  sound  by  the  payee,  by  an  endorsee  against  the  maker,  in 
which  there  was  some  slight  evidence  tending  to  show  a  breach  of 
the  warranty,  a  charge  to  the  jury,  "that  if  they  believed  the 
evidence,  they  must  find  for  the  plaintiff,  and  asses  his  damages  to 
the  face  of  the  note,  and  interest  from  the  day  it  was  due, "  is 
erroneous,  as  it  invades  the  province  of  the  jury. — S.  C. 230 

16.  When  defendant  may  recoup  damages  in  action  on  promissory  note.— 
In  an  action  on  such  a  note,  under  the  above  facts,  the  purchaser 
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may  recoup  the  damages  he  may  have  sustained  by  a  breach  of  the 
warranty,  which  the  law  is  capable  of  measuring  by  a  pecuniary 
standard.—*,  C 230 

17.  Promissory  note  given  in  compromise  of  hasturdy  proceeding,  re- 
coverable.— A  promissory  note  executed^ by  one,  in  compromise  of 
proceedings  against  him,  for  bastardy,  is  valid,  and  of  sufficient 
consideration  to  sustain  a  recovery  at  law.  The  fact,  that  the  note 
was  made  payable  to  the  mother  of  the  plaintiff  in  the  bastardy 
proceeding,  and  the  offspring  of  the  illicit  intercourse  comes  into 
the  world,  still-born,  after  the  compromise  has  been  effected,  can 
not  defeat  a  recovery  on  such  a  note. — Merritt  v.  Flemming 234 

18.  Final  settlement;  transfer  of  a  noteto  a  legatee  on. — On  final  settle- 
ment in  probate  court,  the  executor  set  apart  the  share  of  two  in- 
fant legatees  of  the  estate,  consisting  of  notes,  bonds  and  stocks, 
in  which  were  included  two  notes  of  T.  "W.,  given  for  the  purchase- 
money  of  land  sold  by  the  testator  ;  the  court  thereupon  entered  a 
monied  decree  against  the  executor,  in  favor  of  the  infants,  and 
entered  satisfaction  thereof  on  the  guardian  of  said  infants,  (who 
was  a  non-resident,)  receiving  the  amount  of  the  decree  in  the 
aforesaid  notes,  bonds  and  stocks,  which  had  been  set  apart  to  his 
wards,  as  their  share  of  the  estate, — held,  the  final  settlement  re- 
maining in  force,  the  wards  were  invested  with  the  title  to  the 
notes  of  T.  W. ,  and  could  enforce  their  collection,  and  that  the 
vendor's  lien  accompanied  their  transfer. — Offutt  v.    Vance 243 

19.  Custom  ;  proof  of,  in  giving  notice  of  protest  of  bill  of  exchange. — 
Held,  upon  the  authority  of  the  case  of  Gindrat  et  al.  v.  The 
Mechanic's  Bank  of  Augusta,  7  Ala.  324,  that  it  is  permissible  to 
prove  a  custom,  or  usage  at  a  particular  place,  where  the  parties  to 
a  bill  of  exchange  reside,  as  to  the  mode  of  giving  notice  of  the 
protest  of  the  non-payment  of  the  bill. — Hay  v.  Porter 327 

20.  Promissory  note — war  contract. — The  collection  of  a  note  given 
for  the  purchase-money  of  a  horse,  which  was  purchased  for,  and 
used  in  the  service  of  the  Confederate  States,  in  the  war  between 
the  Confederate  States  and  the  United  States,  cannot  now  be  en- 
forced in  the  courts  of  this  State. — Shepherd  v.  Reese 329 

21.  Bill  of  exchange;  manner  of  giving  notice  of  protest. — "Where  the 
drawer  of  a  biU  of  exchange,  at  the  time  of  its  maturity,  resides  in 
the  city  of  Montgomery,  Alabama,  and  the  holder  (payee)  in  the 
State  of  Florida,  notice  of  the  dishonor  of  the  bill,  sent  by  post  to 
the  drawer,  is  sufficient,  and  it  is  unnecessary  to  establish  any 
usage  or  custom  of  a  bank  to  sustain  the  sufficiency  of  a  notice  so 
sent. — Bibb  v.  McQueen 408 

22.  Same;  holder  mtist  present  for  payment  at  place  designated. — The 
holder  of  a  bill  of  exchange  is  only  bound  to  present  the  bill  at  the 
place  designated  for  payment. — Eason  v.  Isbell 456 

23.  Promissory  note;  when  maker  icill  be  protected  in  payment  of  the 
noteto  payee  after  endorsement.— The  maker  of  a  promissory  note, 

.  not  negotiable,  may  pay  the  same  to  the  payee,  after  its  maturity, 
even  though  the  note  be  not  produced  and  delivered  at  the  time  of 
payment ,  provided  the  maker  has  had  no  notice  of  the  endorse- 
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ment  or  transfer  of  the  note  to  a  third  person  ;  and  such  payment 
would  be  a  valid  and  competent  defense  against  the  note,  should 
it  afterwards  appear,  and  suit  be  brought  thereon  against  the  maker 
by  another  holder. — HaH  v.  Freeman 567 

24.  Same ;  same. — If  payment  is  made  by  the  maker  to  the  payee, 
and  the  note  be  not  delivered  up  at  the  time  of  payment,  and  suit 
is  afterwards  brought  thereon  against  the  maker  by  another  holder 
claiming  to  be  the  endorsee  or  transferee  of  the  note,  the  burden  of 
proof  rests  upon  the  plaintiff  in  the  action — the  defendant  having 
proved  the  payment— to  show  that  the  defendant  had  notice  of  the 
transfer,  or  endorsement,  before  the  payment  was  made. — S.  C 567 

25.  Same ;  notice  of  endorsement,  question  for  the  jury. — The  sufficiency 
of  the  evidence  to  prove  the  facts  relied  upon  to  constitute  notice, 

is  a  question  lor  the  jury. — S.  C 567 

26.  Promissory  note,  payable  in  gold;  legal  tender  act. — Where  the 
plaintiff  sues  on  a  promissory  note,  made  since  the  passage  of  the 
legal-tender  act,  payable  in  a  specified  number  of  dollars,  in  gold, 
he  is  entitled  to  recover  only  the  amount  sijecified  in  his  note,  with 
interest ;  the  judgment  would  be  solvable  in  legal  tender-treasury 
notes,  if  the  legal-tender  act  is  constitutional.  Upon  the  hypothesis 
of  the  unconstitutionality  of  the  said  act,  the  plaintiff"  is  entitled  to 
the  same  recovery,  and  the  judgment  would  only  be  solvable  in 
coin. — Spear  et  at.  v.  Jlexander,  Exe'r 572 

27.  Eerenue  act  of  congress;  what  is  a  sufficient  cancellation.— Vfhere 
a  promissory  note,  made  by  three  or  more,  has  the  requisite  stamps 
upon  it,  and  is  cancelled  only  by  ihe  initials  of  the  first  in  order  of 
the  signers,  with  the  date  of  the  instrument,  this  is  a  sufficient 
cancellation,  ^vithin  the  meaning  of  the  revenue  act  of  congress.— 

S.  C 572 

28.  When  a  note,  with  condition,  may  he  declared  on  as  an  absolute  pro- 
mise to  pay  money.— li  is  a  sufficient  description  of  a  note  sued  on, 
to  omit  to  set  forth  the  manner  of  payment  prescribed  in  the  note, 
unless  the  omission  can  be  taken  advantage  of  as  a  variance  ;  and 
when  the  stipulation,  as  to  the  manner  of  payment  is  for  the  benefit 
of  the  defendant,  it  is  the  settled  law  of  this  State,  that  if,  in  such 
case,  the  maker  neglects  to  avail  himself  of  the  privilege  inserted 
tor  his  benefit,  according  to  its  terms,  the  note  becomes  an  absolute 
promise  to  pay  money. — Weave)'  v.  Lapsley 601 

29.  Promissory  note;  party  having  equitable  title  may  maintain  action  at 
laip—W.  and  P.  were  joint  administrators  of  an  estate,  having  given 
joint  administration  bond;  P.  and  others  executed  a  note  for 
purchase-money  of  land  of  the  estate,  payable  to  '' W.  and  P.,  ad- 
ministrators," &c.  W.  took  upon  himself  the  sole  administration, 
and  upon  final  settlement  was  charged  with  the  amount  of  the  note 
as  cash.  Some  of  tha  decrees  rendered  on  this  final  settlement 
were  paid,  others  remained  unpaid.  P.  has  not  settled  his  ad- 
ministration ;  W.  brought  his  suit  at  law  on  said  note  in  his  in- 
dividual name,— 7j€M,  that  under  this  state  of  facts,  the  sole  equit- 
able title  to  the  note  vested  in  W. ,  and  that  he  could  maintain  the 
action. — •  Waldrop  v.  Pearson  d  <d "^° 
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1.  When  an  administrator  may  purchase  at  his  own  sale. — An  Ad- 
ministrator may  purchase  at  his  own  sale,  if  he  has  an  interest  in 
the  estate,  provided  the  sale  is  fairly  condncted  ;  but  if  he  has  no 
interest  in  the  estate,  he  stands  merely  as  an  ordinary  trustee, 
and  his  purchase  is  liable  to  be  set  aside  at  the  option  of  the  ben- 
eficiaries seasonably  expressed. — Frazer'a  Exe'ra  v.  Lee 25 

2.  Parol  trust— The  provisions  of  the  statute,  Code,  (1852,)  §  1320, 
(Revised  Code,  §  1590,)  were  intended  to  prevent  fraud,  and  in 
avoidance  of  fraud,  a  parol  trust  may  be  engrafted  upon  an  instru- 
ment which  purports  to  be  absolute  on  its  face,  notwithstanding 
the  prohibition  of  the  statute  ;  and  in  order  to  constitute  fraud, 
and  suspend  the  operation  of  the  statute,  there  need  not  be  deceit, 
or  misrepresentation,  or  evidence  that  the  subsequent  failure  to 
fulfil  the  trust  was  the  result  of  an  original  fraudulent  design  ;  and 
the  failure  to  execute  such  a  trust,  from  whatever  cause,  is  a  con- 
structive fraud  against  which  equity  will  grant  relief, — Barrell  v. 
Hanrick,  Adm'r  et  al 60 

3.  On  transitory  seizin  in  trust;  no  lien  attaches. — D.  became  the 
purchaser  of  certain  real  estate  at  public  sale,  as  highest  bidder, 
but  paid  no  part  of  the  purchase-money  ;  by  agreement  wi  th  A.  he 
re-sold  the  same  property  to  A.  at  an  advance  ;  at  this  time  C.  held 
a  judgment  against  D.  The  payment  of  the  purchase-money  by  A. 
to  D,  on  his  purchase,  and  of  D.  to  C,  as  agent  of  the  vendor,  on 
the  first  purchase,  was  one  transaction ;  the  monies  being  paid, 
and  the  several  deeds  duly  executed  and  delivered  at  the  same 
time,  and  it  being  understood  that  A.  paid  the  money  to  D.  to  en- 
able him  to  pay  his  vendor,  so  as  to  obtain  a  title,  by  which  he 
would  be  enabled  immediately  to  convey  title  to  A.  ,—held,  that  un- 
der such  a  state  of  the  case,  a  court  of  equity  must  regard  the 
transitory  seizin  of  D.  as  being  in  trust  for  A. ,  and  that  the  prior 
equity  of  A.  prevented  the  lien  of  the  judgment  against  D.  from  at- 
taching to  the  land. — Aicardi  v.  Craig 311 

4.  Estate  of  intestate;  may  be  divided  without  an  administration, 
when. — Although  the  legal  title  to  a  distributive  share  of  the  estate 
of  an  intestate  can  only  be  acquired  through  an  administration  ; 
yet,  where  the  distributees  are  all  adults,  and  there  are  no  creditors, 
and  the  distributees,  by  agreement,  divide  the  estate,  and  there  is 
no  unfairness,  a  court  of  equity  will  uphold  such  voluntary  di- 
vision.— Mc  Caa,  Adm'x,  v.  Woolf  et  al.  Exe^rs 389 

5.  Voluntary  division;  title  of  husband  to  wife's  share,  nature  of. — 
Where  the  husband  acquires  the  possession  of  the  wife's  chattels 
under  such  voluntary  division,  although  he  does  not  acquire  a 
legal,  he  does  acquire  an  equitable  title,  whiph  a  court  of  chancery 
will  uphold  and  enforce. — S.  C 389 

6.  Seduction  into  possession  by  husband;  and  bar  of  wife's  right  qfsur- 
visorship  ;  case  of. — Scriven  Cox,  a  single  woman,  dies  after  mak- 
ing a  verbal  bequest  of  her  slaves  to  her  two  brothers,  Robert  and 
Joseph.    There  were  no  creditors,   and  her  heirs  and  next  of  kin. 
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these  two  brothers,  and  two  married  sisters,  being  all  adults,  agreed 
to  carry  out  their  deceased  sister's  bequest,  without  administra- 
tion, and  divided  the  slaves  between  Robert  and  Joseph,  who  took 
them  into  possession.  Robert  afterwards  died,  and  bequeathed  by- 
will,  his  property,  including  these  slaves,  one-half  to  the  children 
of  his  brother  Joseph,  and  the  other  half,  in  equal  parts,  to  the 
children  of  his  two  married  sisters.  His  property  was  also  divided 
without  letters  testamentary,  but  according  to  his  will,  by  agree- 
ment between  the  children  of  Joseph  and  the  children  of  his  two 
named  sisters,  the  husbands  concurring  as  before.  Three  of  the 
slaves  acquired  by  Joseph,  from  his  sister  Scriven,  after  this,  and 
after  being  in  his  possession  for  several  years,  were  sold  under  an 
execution  against  him,  and  were  purchased  by  McKinney,  the  hus- 
bands of  the  two  married  sisters  being  present  at  the  sale  and  en- 
couraging McKinney  to  become  the  purchaser,  assuring  him  that 
his  title  would  be  good.  The  husband  of  one  of  the  sisters,  many 
years  after,  died,  and  his  wife  having  been  made  administratrix  of 
the  estate  of  her  sister  Scriven,  brought  trover,  as  such,  for  these 
slaves, — held,  that,  under  such  a  state  of  facts,  the  husband  had, 
in  equity,  reduced  the  property  into  possession,  and  so  barred  the 
wife's  right  of  survivorship  ;  that  the  equitable  title  of  the  purchaser 
was  complete,  and  that  a  court  of  equity  will  perpetually  enjoin  a 
suit  at  law  to  recover  them,  resting  merely  on  the  legal  title, — S.  C.  389 

7.  In  settlement  of  guardianship. — The  jurisdiction  of  the  chancery 
court  is  concurrent  with  that  of  the  probate  court  in  the  settlement 
of  a  guardianship,  and  where  a  bill  has  been  filed  in  the  chancery 
court  to  compel  such  a  settlement,  before  the  commencement  of 
any  proceedings  thereon  in  the  probate  court,  it  is  not  necessary  to 
allege  any  special  equity  to  sustain  the  chancery  jurisdiction. — 
Campbell,  Guardian,  v.  Conner  and  Wife 131 

8.  Same;  when  distributees  may  represent  deceased  infant  ward's  inter- 
est.— Upon  such  a  settlement,  the  interest  of  a  deceased  ward,  who 
has  died  in  infancy  without  debts,  may  be  represented  by  the 
distributees  of  his  estate  without  an  administration. — S.  C 131 

9.  Equity  will  grant  relief  against  a  statutory  award. — A  party  is  not 
precluded  by  the  provisions  of  section  3160,  (2721,)  Revised  Code, 
from  going  into  equity  for  any  relief  which  that  court  is  authorized 
to  grant.  That  section  gives  to  an  award  no  more  conclusive  or 
final  effect,  than  to  a  judgment  in  the  court  of  common  law,  and 
any  relief  which  a  court  of  equity  will  grant  against  a  judgment, 
will  be  granted  against  an  award,  and  a  statutory  judgment  there- 
on.— Chambers  v.  Crook 17 1 

10.  Same. — A  party  who  obtains  an  award  by  fraudulent  means,  can 
be  restrained  in  a  court  of  equity  after  the  rendition  of  a  statutory 
judgment  upon  it,  from  collecting  it,  when  the  opposite  party  could 
not  have  made  a  successful  defense  in  a  court  of  law. — S.  C 171 

11.  Judgment  on  award,  and  its  affirmance  by  supreme  court,  no  bar  to 
equitable  relief  on  ground  of  fraud. — The  fact  that  the  award  and 
judgment  thereon  in  the  circuit  court  was  affirmed  by  the  supreme 
court,  does  not  affect  the  right  of  the  party  to  come  into  equity  to 
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enjoin  the  judgment  for  the  frAud  of  the  person  procuring  it.    The 
party  had  a  right  to  exhaust  his  legal  remedies  before  resorting  to 
his  equitable  ones,  so  he  acted  in  a  reasonable  time. — S.  C 171 

12.  In  enforcing  equitable  liens.— R.  being  indebted  to  M.  by  two 
promissory  notes,  secured  by  deed  of  trust  on  certain  lands,  in  con- 
sideration of  M.'s  forbearance  in  foreclosing,  made  a  contract  with 
M. ,  by  which  E.  was  to  cultivate  the  land  in  cotton  for  one  year, 
and  to  give  M.  one-half  of  the  cotton  raised  on  the  land,  the  same 
to  be  credited  on  the  notes,  giving  a  lien  on  the  whole  crop  for  the 
payment  of  the  one-half  ;  R.  died  during  the  year,  and  his  estate 
declared  insolvent, — held,  that  M.  obtained  an  equitable  lien  on  the 
cotton,  which  he  could  enforce  in  a  court  of  equity,  and  that  as 
between  M.  and  the  creditors  of  R.,  the  former  had  the  superior 
lien. — Eirksey,  Adm'r,  v.  Means 426 

II.  Pleading  and  Pbactice. 

1.  When  answer  to  bill  in  chancery  will  be  taken  as  true. — When  an 
answer  on  oath  is  not  waived  by  the  plaintiflf,  and  the  cause  is 
heard  on  bill  and  answer,  the  responsive  allegations  of  the  answer 
are  to  be  taken  as  true. — Frazer's  Exe'r»  v.  Lee 25 

2.  Multifariousness;  instance  of . — Where  difficult  matters  having  no 
connection  with  each  other,  are  joined  in  a  bill  against  several  de- 
fendants, a  part  of  whom  have  no  interest  in,  or  connection  with, 
some  of  the  distinct  matters  for  which  the  suit  is  brought,  a  de- 
murrer to  the  bill  will  lie  for  multifariousness,  and  the  bill  be  dis- 
missed, but  without  prejudice. —  Waller  etal.  v.  Taylor,  Adm'x  etal.  287 

3.  Special  and  general  prayer  of  a  bill. — Although  the  special  prayer 
of  a  bill  is  for  a  specific  performance  of  a  contract,  yet  under  the 
general  prayer,  a  lien,  created  bj'  the  contract,  may  be  declared  and 
enforced. — Kirksey,  A  dm'r,  v.  Means 426 

4.  Bill  to  enforce  vendor's  lien,  must  contain  certain  description  of  the 
land. — Where  a  bill  in  chancery,  to  enforce  a  vendor's  lien,  fails  to 
give  such  a  description  of  the  land  as  will  inform  the  defendant 
what  he  has  to  defend,  and  the  court  for  what  particular  land  it  is 
to  render  a  decree  of  sale,  it  is  error  to  render  any  decree  in  the 
case. — Long  v.  Pace 495 

5.  Decree  pr»  confesso;  untimely  taken, — The  order  of  the  register  re- 
quired, (Code,  §  13  ;  section  30,  article  4,  Constitution  of  Alabama,) 
that  the  defendant  should  answer,  or  demur,  on  or  before  the  8th 
day  of  May,  1866  ;  on  the  14th  day  of  May,  1866— less  than  thirty 
days  from  the  last  date — the  complainant  asked,  and  obtained  a 
decree  pro  confesso  ;   this  was  error. — Act  of  8th  February,  1858, 

p.  2i^0.— Walker  V.  Walker 489 

6.  Bills  for  specific  performance. — Under  bills  for  specific  performance 
of  a  contract,  the  rule  is  strictly  enforced,  that  the  proofs  must 
correspond  with  the  case  made  by  the  h'lW.—Ellerbe  v.  Ellerbe 643 

7.  Same;  chancery  court  exercises  a  discretion. — In  such  cases,  the 
chancery  court  exercises  a  discretion,  in  refusing,  or  granting  its 
aid,  not  an  arbitary  discretion,  but  one  governed  by  well  defined 
general  rules  and  principles.— 5.  C 643 
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8.  Chancery  practice,  on  motion  to  dismiss  far  want  of  equity. — Where 
a  defendant,  in  his  answer,  has  demurred  to  the  bill  for  want 
of  equity,  he  has  no  right,  under  the  rules  in  chancery,  to 
make  a  motion  to  dismiss  the  bill  for  want  of  equity,  at  least 
before  the  final  hearing. — Calhoun  v.  Powell 645 

CHAEGE  OF  COURT. 

1.  A  charge  calculated  1o  mislead,  not  reversible  error.-A  case  will  not  be 
reversed  in  this  court  because  the  charge  of  the  court  below  may 
have  misled  the  jury,  and  such  was  its  tendency,  because  the  party 
excepting  could  have  asked  a  charge  which  would  have  explained 
or  qualified  the  charge  given,  so  as  to  have  obviated  its  tendency. — 
Abraham  &  Bro.  v.  Nunn 51 

2.  Questions  raised  by  the  charge  in  court  below  only,  noticed  on  appeal. 
A  charge  that '  'if  the  check  was  paid  for  in  Confederate  money, 
and  the  liability  on  the  check  did  not  arise,  until  after  Confederate 
money  ceased  to  be  of  value,  the  plaintiff  can  only  recover  nominal 
damages,  if  he  can  recover  anything,"  does  not  raise  the  question, 
and  the  main  one,  whether  the  check  was  to  be  paid  in  Confederate 
money,  and  this  latter  question  can  not  be  raised  for  the  first  time 

on  appeal, — Bank  of  Mobile  ii.  Brown 108 

3.  C  harge  on  jyartof  evidence. — Such  a  charge  would  have  authorized 
the  jury  to  give  the  plaintiff'  nominal  damages  only,  in  the  event  of 
their  finding  that  the  check  was  paid  for,  in  Confederate  money, 
irrespective  of  the  question  as  to  whether  it  was  understood  or 
agreed,  when  the  check  was  drawn,  that  it  should  be  discharged  by 
a  payment  in  Confederate  money,  and  would  have,  in  effect,  with- 
drawn from  them  the  latter  question,  and  for  this  reason,  if  for  no 
other,  the  charge  was  properly  refused. — S.  C 108 

4.  Bill  of  exchange  ;  drawer  personally  liable. — There  being  nothing 
ou  the  face  of  a  draft,  nor  any  evidence  in  the  record  to  show  that 
it  was  the  intention  of  the  parties,  in  the  execution  of  the  draft,  not 
to  bind  the  drawer  personally,  but  the  drawee  alone  ;  there  is  no 
error  in  a  charge,  that  in  determining  whether  the  drawer  (defend- 
ant) acted  for  himself,  or  as  the  agent  of  the  drawee,  "nothing 
could  be  looked  to  but  the  draft  itself,  and  that  the  legal  effect  of  the 
draft  was,  that  the  defendant  (the  drawer)  was  personally  bound." — 
Knoti  V.  Venahle 186 

B.  Charge  that  invades  province  of  jury,  erroneous.— In  an  action  on 
promissory  note,  given  for  the  purchase-money  of  mules,  warranted 
to  be  sound  by  the  payee,  by  an  endorsee  against  the  maker,  in 
which  there  was  some  sUght  evidence  tending  to  show  a  breach  of 
the  warranty,  a  charge  to  the  jury,  "that  if  they  believed  the  evi- 
dence, they  must  find  for  the  plaintiff,  and  assess  his  damages  to 
the  face  of  the  note,  and  interest  from  the  day  it  was  due,"  is  erro- 
neous, as  it  invades  the  province  of  the  jury. —  Weaver  v.  Shropshire  230 

6.  Charge;  to  be  given  must  be  applicable  to  the  evidence. — The  court 
may  properly  reluse  to  give  a  charge,  which  is  not  a  correct  legal 
proposition,  applicable  to  the  evidence. — Martin  v.  Hill 275 
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7.  Unlawful  detainer  ;  general  charge. — Where  the  evidence  in  an  ac- 
tion of  unlawful  detainer,  conduces  to  show  an  actual  previous 
possession  on  the  part  of  the  plaintiff,  and  the  relation  of  landlord 
and  tenant  between  him  and  the  defendant,  a  charge  "that  if  the 
jury  believe  the  evidence,  they  must  find  for  the  defendant,"  is 
erroneous,  as  it  invades  the  province  of  the  jury. — Waugh  v.  Ridge- 
way  368 

8.  General  affirmative  charge. — Where  the  facts  are  clear  and  undis- 
puted, there  is  no  error  in  a  charge  to  the  jury,  "that  under  this 
evidence  they  should  find  for  the  plaintiff  the  amount  of  the  princi- 
pal of  said  note,  vrith  interest  from  its  maturity." — Tlwviasaon  v. 
Groce 431 

9.  Abstract  charge. — A  charge  which,  in  the  abstract,  asserts  a  correct 
proposition  of  law,  but  entirely  excludes  from  the  consideration  of 
the  jury  the  defensive  matter  of  the  case,  is  defective. — Molnle  ^ 
Ohio  B.  B.  Co.  V.  Thomas C72 

CODE  (REVISED)  OF  ALABAMA. 

1.  §  635.  Interest  which  will  disqualify  a  judge. — Ellis  v.  Smith 349 

2.  §758.  Proceeding,  when  presiding  judge  is  disqualified.— J Zaftama 

&  FloridaB.  B.  Co.  v.  Biirkeit 83 

3.  §  795.  Orders  which  are  grantable  as  matter  of  course  by  probate 
court-  Arrington  v.  Boach,  Adm'r 155 

4.  §  1609.  Powers  of  executors,  &c. — Anderson,  A  dm'r,  v.  McGowan 
etal 280 

5.  §§  1 838  &  2523.  Who  is  proper  party  plaintiff.— PAj7Zip8  r.  Sellers.  658 

6.  §  1851  (1543).  Nota  statute  of  limitation,  or  non-claim. — McDaniel 

V.  Dougherty... 506 

7.  §  2061.  Homestead  exemption  to  widow  and  children. — Jordan  v. 

Strickland,  Adm^r 315 

Johnston  r.  Davenport,  Adm'r 317 

8.  §  2077.  Liability  of  administrator  for  failing  to  take  security., — 
Walls  and  Wife  v.  Grigsby,  Adm'r 473 

9.  §  2148.  Affidavit,  to  exempt  representative  from  payment  of  inter- 
est.— Irey  v.  Coleman,  ExeW 408 

10.  2250.  Bills  of  exceptions  from  probate  court. — Jones'  Heirs  v. 
Jones'  Adm'r 218 

11.  §§  2280,  '81.  Homestead  exemption. — Pomroy  v.  Bunting 250 

Bell  V.  Davis. 460 

12.  §  2427.  Liability  of  guardian  for  compound  interest. — Brand, 
Guardian,  v.  Abbott 499 

13.  §  2569.  Proof  of  service  on  agent  of  corporation. — Southern  Ex- 
press Co.  V.  Carroll 437 

14.*  §  2642.  Transferred  judgment — sett  off. — Skipper  v.  Stokes 255 

15.  §  2686.  Composition  of  debts. — Hart  v.  Freeman 568 

16.  §  2704.  Competency  of   parties  as  witnesses  for  themselves. — 

O'Neal  V.  Reynolds 197 

Walihallv.  Walthall 450 

Brand,  Guardian,  v.  Abbott 499 
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CODE  (KEVISED)  OF  ALABAMA-CoNTiNUEn. 

JElston  V.  Wiley,  Guardian g40 

Patton,  Governor  v.  Gilmer  etal 549 

Mayor,  <^c.  of  Mobile  v.  Jones 630 

17.  §  2794.  Kemedies  defect  in  §  2389  Code,  in  relation  to  costs 
against  plaintiff  in  certain  cases.— PresM^e,  Exe'x  v.    Officers  of 

Court 4Qg 

18.  §§  2814, 15.  Rehearings  at  l&w.— Callahan  v.  Lott 167 

19.  3160.   An  award  no  bar  to  equitable  relief.— C/tamfters  v.  Crook. . .   171 

20.  §  3602.  Not  in  conflict  with  civil  rights  bill.— J^His  et  al.  v.  State.  525 

21.  §  3657.  Jury  find  the  degree  of  mm-A&x.—Bohertsonv.  State 509 

22.  $§  3708  &  3783.  Power  of  imprisonment  vested  in  judge. — Moses 

V.  State 546 

23.  §  4343.  Solicitor's  tax  {ee.—Dent  &  Magruder  v.  State 514 

COMMON  LAW. 

1.  Deed  of  gift,  construction  of . — A  gift  to  "O.  and  her  bodily  heirs, 
forever,"  uncontrolled  by  any  other  words,  in  the  conveyance,  by 
the  common  law,  vests  an  absolute  estate  in  the  subject  of  the  gift 
in  O.  ;  and  that,  whether  the  estate  of  O.  is  limited  expressly  or  by 
implication,  to  an  estate  for  her  own  life. — Bradford  v.  Howell 422 

2.  Same;  proper  party  to  bring  suit  for  conversion  of  wife's  property. 
Upon  the  death  of  O.,  and  the  conversion  of  the  property  conveyed  by 
said  deed  of  gift,  an  action  for  its  recovery  would  have  to  be  brought 
by  the  husband  of  O.  in  case  his  marital  rights  attached,  during 
the  coverture  ;  or  if  not,  then  by  her  personal  representative,  or 
alienee,  if  she  conveyed  her  interest,  or  title  to  another.— S^.  C 422 

3.  Statutory  right  and  common  law  remedy. — Where  a  purely  statutory 
right  is  asserted,  and  there  is  no  statutory  provisions  giving  any 
specific  remedy,  the  courts  will  adopt  analogous  common-law 
remedies  to  forward  the  ends  of  justice. — Ilightoicer  v.  Fitzpatrick's 
Seirs 597 

CONFEDERATE  STATES. 

1.  Confiscation  acts. — This  court  being  a  co-ordinate  branch  of  the 
rightful  State  government  of  Alabama,  forming  apart  of  the  United 
States,  can  not  entertain  such  an  objection  as  this  :  "  That  the  bill 
can  not  be  entertained,  as  it  sets  out  on  its  face  that  the  agreement 
from  which  springs  the  trust  was  made  with  a  view  to  evade  the 
confiscation  acts  of  the  government  of  the  Confederate  States,  and 
that  therefore  the  appellant  does  not  come  into  equity  with  clean 
hands. " — Barrell  v.  Uarrick,  A  dm'r 60 

2.  Status  of  Confederate  and  State  governments  in  1862. — On  the  8th 
day  of  April,  1862,  the  governments  of  the  Confederate  States,  and 
of  the  State  of  Alabama,  were  de  facto  governments. — Shepherd  v. 
Reese...'. , 329 

CONSTITUTIONAL  LAW. 

1.  Constitutionality  of  §  758  Revised  Code.— Section  758  Revised  Code 
does  not  contravene  the  provisions  of  the  Revised  Constitution, 
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(Article  vi.,  §§  1,  11,)  and  is  constitutional,  and  this  cotirt  ■will  re- 
vise the  action  of  a  special  judge,  selected  by  the  parties  under  said 
section  of  the  Code.  (Byrd,  J.,  dissenting.) — Ala.  &  Fla.  B.  R. 
Co.  V.  Burkett 83 

2.  Parties  and  persons  interested,  competent  to  testify. — The  act  of  Feb- 
ruary 14th,  1867,  Revised  Code,  §  2704,  (2302a, )  allowing  a  party  or 
person  interested  to  testify,  held  to  be  valid,  and  not  violative  of 
any  constitutional  provision. —  Walthall  v.  Walthall 450 

3.  Contracts  violative  of  constitution,  void.-k\\  laws  and  contracts  which 
are  hostile  to,  or  violative  of  the  constitution  of  the  United  States, 
whether  made  by  the  United  States,  the  States,  or  individuals,  are 
invalid. — Patton,  Governor,  v.  Gilmer  et  al 548 

CONTEACTS. 

1.  Validity  of,  on  demurrer. — The  contract  as  set  out  in  the  complaint 
between  H.  andF.  H.  C.  &  Co..  does  not  show  on  its  face,  that  it 
was  made  either  to  violate  the  laws  and  policy  of  the  country,  or 
for  an  illegal  consideration,  consequently  there  was  no  error  in 
overruling  a  demurrer  to  the  complaint,  those  being  the  grounds 
of  demurrer  assigned.     (Same  point  decided  in  Patton  (Governor) 

V.  Gilmer,  41  Ala.  176. ) — Chamberlain  v.  Ililton 101 

2.  Partperfonnanceof. — Where  a  party  to  a  contract  performs  ser- 
vices which  he  is  bound  by  it  to  perform,  and  the  contract  is  aban- 
doned, or  rescinded,  by  the  consent  of  the  parties  to  it,  before  the 
entire  services  stipulated  to  be  performed  are  completed,  and  the 
contract  fixes  the  compensation  for  the  entire  services  to  be  per- 
formed, the  party  may  recover  a  proportional  part  of  the  compen- 
sation, in  the  absence  of  any  agreement  to  the  contrary,  or  any 
damage  which  the  other  party  is  entitled  to  recoup. — S.   C 101 

3.  Parol  evidence  admissible  to  shoio  consideration. — Parol  evidence  is 
admissible  to  show  that  the  consideration  of  a  contract  is 
illegal,  and  if  the  consideration  is  illegal  in  part,  it  vitiates  the 
whole  contract,  where  it  is  an  entirety  and  not  severable. — Patlon, 
Governor,  v.  Gilmer  et  al 548 

4.  By  artificial  person. — A  contract  made  by  an  artificial  person  is 
void,  if  the  consideration  is  illegal,  or  the  subject  matter  of  the 
contract  is  against  public  policy  ;  in  this  respect,  it  stands  on  the 
same  ground  as  a  natural  person. — S.  C 548 

5.  Money  paid  on  illegal  contract,  hoio  recovered. — ^If  a  party  pays 
money  on  an  illegal  contract,  he  can  not  recover  it  back,  in  a  suit, 
in  which  he  insists  on  the  existing  validity  of  the  contract ;  but  to 
do  so.  must,  before  it  is  fully  executed,  rescind  it,  or  do  some  act 
which,  in  law,  is  equivalent  to  a  rescission. — S.  C. 548 

6.  When  consideration  is  legal,  and  acts  to  be  done  are  in  part  legal  and 
illegal. — Where  the  consideration  is  legal,  and  the  acts  to  be  per- 
formed by  the  contract  are  in  part  legal,  and  in  part  illegal,  it  may 
be  enforced  as  to  the  acts  which  are  legal,  if  capable  of  separation 
from  theiUegal.— 5.  C 548 
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7.  Violative  of  the  constitution,  void. — All  laws  and  contracts,  which 
are  hostile  to,  or  violative  of  the  constitution  of  the  United  States, 
whether  made  by  the  United  States,  the  States,  or  individuals,  are 
invalid. — S.   C 543 

8.  To  aid  the  Confederate  States. — A  contract  made  and  entered  into 
during  the  existence  of  the  late  de  facto  government  of  the  State  of 
Alabama,  between  it  and  some  of  its  citizens,  with  the  intention  to 
aid  the  Confederate  States,  in  the  war  with  the  general  government, 
is  void,  and  can  not  now  be  enforced  in  the  courts  of  the  country. 

S-  C .'548 

9.  Same  ;  intention  of  the  State  ascertained  by  acts  of  its  agents. — The 
intention  of  a  State,  like  that  of  a  corporation,  must  be  ascertained 
by  the  acts  and  declarations  of  its  constituted  authorities  and 
agents,  within  the  scope  of  their  duties,  and  the  question  of  intent 

is  one  peculiarly  within  the  province  of  a  jury. — (S.  C 548 

10.  State  can  claim  no  exemption  from  rules  of  law  applicable  to  con- 
tracts between  individuals. — A  State,  when  it  enters  into  a  contract 
with  its  citizens,  can  claim  no  exemijtion  from  the  rules  of  law  ap- 
plicable to  contracts  between  individuals  ;  and  all  acts  which  relate 
to  the  contract,  and  all  declarations  of  agents,  which  in  the  case  of 
a  citizen  would  affect  the  contract,  held,  in  like  manner  to  affect  a 
contract  made  by  the  State. — S.  C 543 

11.  Intention  of  State;  what  may  be  looked  to,  in  arriving  at. — In  ar- 
riving at  what  was  the  intention  of  the  State,  in  making  a  contract, 
the  acts  and  resolutions  of  the  legislature,  'and  the  official  acts  of 
the  officers  of  the  State,  may  be  looked  to  by  the  jury. — S.  C 548 

CORPORATION. 

1.  What  will  sustain  judgment  by  default  against. — In  an  action 
against  a  corporation,  a  return  by  the  sheriff  on  the  summons  and 
complaint,  that  he  had  executed  the  same  ' '  by  delivering  a  copy  to 
G.  A.,  managing  agent  for  the  defendant,"  is  not  sufficient  to 
sustain  a  judgment  by  default.— Ox/or<^  Iron  Co.  v.  Spradley 24 

2.  Proof  required  of  its  corporate  capacity  ;  question  of  its  power  to  take 
legacy  can  not  he  raised  for  first  time  on  appeal. — The  charter  of  a 
corporation  is  a  private  act,  of  which  judicial  notice  can  not  be 
taken,  and  it  has  no  right  to  a  decree  without  proof  of  its  corporate 
capacity,  if  the  issues  require  such  proof  ;  this  may  be  joroved  by 
parol  evidence,  when  received  without  objection,  and  where  the 
pleas  failed  to  put  in  issue  either  the  corporate  capacity  of  the  peti- 
tioner, or  its  capacity  to  take  a  legacy  bequeathed  it,  by  will  ;  and 
its  corporate  capacity  having  been  proved  by  parol,  without  ob- 
jection, and  the  question  of  its  capacity  to  take  the  legacy  under 
the  will  was  not  raised  in  the  court  below,  the  defendant  must  be 
deemed  to  have  waived  the  question. — Ala.  Conference  M.  E.  Church 

V.  Price,  Exc'r 36 

3.  Plaintiff  a  competent  witness  in  a  suit  against  a  corporation. — In  a 
suit  against  a  railroad  company,  the  plaintiff  is  a  competent  witness 
for  himself  under  the  act  14th  February,    1867,  (Revised  Code, 

§  2704.)— J/fl.  4-  Fla.  B.  R.  Co.  v.  liurkett 75 
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4.  Proof  of  service  to  sustain  judgment  hy  default— To  sustain  a  judg- 
ment by  default  against  a  corporation,  it  is  requisite  that  it  should 
appear  otherwise  than  by  the  sheriff's  return,  or  the  clerk's  state- 
ment, that  the  person  upon  whom  the  summons  and  complaint 
were  served,  occupied  such  relation  to  the  defendant,  that  the  de- 
fendant could  legally  be  made  a  party  by  service  on  such  person. 
Section  2569,  (2170),  Revised  Code,  does  not  authorize  proof,  either 
by  the  plaintiff's  affidavit,  or  by  the  clerk's  statement,  that  the  per- 
son served  occupied  the  relation  above  described,  to  the  de- 
fendant.—<SoMf/ier»  Express  Co.  v.  Carroll 438   . 

Talladega  Ins.  Co.  v.  McOullough 667 

COSTS. 

1.  Statutes  in  relation  to,  penal. — The  statutes  allowing  costs  are  penal, 
and  must  be  construed  strictly. — Bent  ^  Magruder  v.  State 514 

2,  Solicitors  tax  fee. — Where  the  indictment,  conviction,  and  judg- 
ment are  against  two  defendants  jointlj'^,  the  solicitor  is  entitled  to 
but  one  tax  fee.     (Judge,  J.,  dissenting.) — S.  C 514 

CRIMINAL  LAW. 

1.  Murder;  jury  must  fix  the  degree  of. — The  jury  must  ascertain, 
by  their  verdict,  the  degree  of  murder  in  which  a  defendant  is 
guilty,  and  if  they  fail  to  do  so,  it  is  error  for  the  court  to  pass 
sentence  on  the  verdict.  — Robertson  v.  State 509 

2.  Solicitor's  tax  fee. — Where  the  indictment,  conviction,  and  judg- 
ment are  against  two  defendants  jointly,  the  solicitor  is  entitled  to 
but  one  tax  fee.  (Judge,  J.,  dissenting.) — Detit  <f  Magruder  v. 
State 514 

3.  Peddling  of  wares,  manufactuved  in  this  State,  without  license. — 
The  act  of  7th  of  December,  1866,  repealed  the  11th  sub-division  of 
the  4th  section  of  the  act  of  •22d  February,  1866,  in  so  far  as  that 
sub-division  required  manufacturers  of  shoes,  tin,  or  pig  ware,  who 
manufactured  the  same  within  this  State,  to  procure  a  license  to 
peddle  the  ware  so  manufactured,  and  no  conviction  could  be  legally 
had  under  this  latter  law  since  its  repeal. — Carlisle  v.  State 523 

4.  §  3602,  Revised  Code,  not  in  conflict  with  civil  rights  Mil. — §3602. 
Revised  Code,  does  not  contravene  the  act  of  oongi-ess  of  9th  April, 
1866,  entitled  "  an  act  to  protect  all  persons  in  the  United  States 
in  their  civil  rights,  and  furnish  the  means  of  their  vindication," — 
(U.  S.  Stat,  at  Large,  27. )— Ellis  etal.  v.  Slate 525 

5.  Governor's  authority  in  remitting  fines  in  criminal  cases. — When  the 
defendant,  in  a  criminal  case,  is  tried,  and  a  fine  imposed  upon 
him,  and  judgment  rendered  thereon  for  the  amount  of  the  fine 
and  costs,  and  afterwards  the  Governor,  under  his  constitutional 
authority,  remits  the  fine,  this  destroys  the  vitality  of  the  judgment, 
except  as  to  the  costs. — Chisholm  v.  State 527 

6.  Declarations  of  defendant  made  at  time  of  arrest  incompetent  evidence, 
on  trial  for  larceny. — The  declarations  of  the  defendant,  made  at 
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the  time  of  his  arrest,  as  to  how  he  came  in  possession  of  the  horse, 
for  the  larceny  of  which  he  is  on  trial— held,  to  be  incompetent 
evidence  for  the  defendant. — Taylor  v.  State 529  . 

7.  Presumed  on  appeal  that  prisoner  was  asked  if  he  had  anything  to 
say  in  arrest  of  judgment.— It  is  not  necessary  that  the  record,  in 
a  case  of  felony,  should  affirmatively  show  that  the  prisoner  was 
asked  by  the  court,  before  sentence  was  pronounced  against  him, 
if  he  had  anything  to  say  in  arrest  of  judgment  ;  the  question  wUl 
be  presumed  to  have  been  asked,  unless  the  record  affirmatively 
shows  that  it  was  not. — S.  C ^*" 

8.  Indictment  for  larceny;  vahie  of  thing  stolen  must  be  averred —An 
indictment  for  larceny,  which  fails  to  aver  the  value  of  the  thing 
alleged  to  have  been  stolen,  is  defective,  unless  the  statute 
makes  the  steahng  of  the  particular  thing  a  felony,  without  refer- 
ence to  its  value,  in  which  case  it  is  unnecessary  to  aver  value.— 
Sheppardv.  State 531 

9.  Proof  of  criminal  ads  not  charged,  as  relevant  to  questions  of  identity, 
intent  or  guilty  knowledge.— When  a  defendant  is  on  trial  for 
burglary,  evidence  of  other  criminal  acts  than  those  charged  in 
the  indictment  may  be  received,  when  it  is  necessary  to  prove  a 
guilty  knowledge,  to  establish  identity,  to  make  out  the  res  gestw, 
or  to  make  out  a  chain  of  circumstantial  evidence  of  guilt,  in  respect 

to  the  act  charged.— ifason  ^  Franklin  v.  State •  •  •  •  •  532 

10.  §§  103  and  105,  Reveiiue  Law  of  February,  1866.— The  omission 
to  include  in  a  tax  list,  any  particular  piece  of  property,  is  not  a 
violation  of  §  105  of  the  Revenue  Law  of  22d  February,  1866.    It  is 

a  violation  of  §  103  of  said  law,  provided  the  omission  was  know-     , 
ingly   made,    and    there   was  an  intent  to  defraud  the  State  or 
county. — Brown  v.  Stale 

11.  Offense  of  statutory  creation  ;  sufficiency  of  indictment —Where  a.n 
offense  is  of  statutory  creation,  an  indictment  which  charges  the 
offense,  in  the  words  of  the  statute  creating  it,  is  sufficient.— 
Mason  4-  Franklin  v.  State ^*^ 

12.  Evidence  of  a  criminal  act,  other  than  that  charged,  prima  facie 
irrelevant— Where  a  defendant  is  on  trial  for  burglary,  evidence  of 
one  or  more  burglaries,  committed  by  the  defendant,  for  which  he 
is  not  on  trial,  is  prima  facie  irrelevant,  and  when  the  record  fails 
to  show  any  ground  for  the  admission  of  such  evidence,  this  court 
will  not  look  at  the  record  of  another  case,  in  this  court,  between 
the  same  parties,  to  show  that  no  error  was  committed,  as  was 
determined  in  regard  to  the  same  evidence  in  that  case.— ^.  C 543 

13.  Appeal  from  the  county  court  to  circuit  court ;  complaint  must  be 
filed.— Where  a  criminal  case  is  tried  in  the  circuit  court,  on  appeal 
from  the  county  court,  it  is  essential  that  there  should  be  a  brief 
statement  of  "the  complaint,"  signed  by  the  solicitor,  (Revised 
Code,  $  4059,)  and  a  proceeding  without  it,  or  waiver  of  it,  is 
erroneous. — Moss  v.  State 549 

14.  Pawer  of  imprisonment;  vested  in  judge.— In  a  case  of  petit 
larceny,  the  power  of  imprisonment  is  vested  in  the  judge  and  not 

in  the  jury.— §§  3708  and  3783,  Revised  Code.— &  C 546 

47 
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DAMAGES. 


1.  Damages;  when  private  property  is  taken,  for  public  use. — When 
private  property  is  taken  for  public  use,  "just  compensation,"  with- 
in the  meaning  of  the  constitution,  (Bill  of  Eights,  §  25,)  must  be 
made  therefor  in  money,  and  any  increased  value  of  the  lands  of  the 
owner  arising  from  the  public  works,  for  which  the  lands  are 
taken,  can  not  be  considered  in  assessing  the  amount  of  com- 
pensation to  be  paid  for  the  portion  taken  ;  nor,  in  arriving  at 
the  amount  of  such  compensation,  can  conjectural  and  speculative 
estimates,  as  to  the  possible  advantages  arising  from  the  public 
works,  be  taken  into  the  account. — Ala.  ^  Fla.  B.  R.  Co.  v. 
Burkett 83 

2.  Same;  assessment  of ,  under  act  16th  February,  1854. — The  fifth  sec- 
tion of  the  act  of  February  16th,  1854,  to  amend  the  charter  of  the 
Alabama  &  Florida  Railroad  Company,  relates  to  the  assessment  of 
the  damages  only,  sustained  by  the  owner  of  the  lands  taken,  and 
has   no    application   in   assessing  the  amount  of  compensation  to 

be  paid  for  the  lands  actually  taken. — S.  C 83 

3.  Railway  companies'  interest  in  land  appropriated;  what,  of  value  left 
to  owner,  considered,  in  estimating  amount  of  compensation. — Railway 
companies,  by  virtue  of  their  compulsory  powers,  (BUI  of  Rights, 
§  25),  acquire  no  absolute  fee  simple  to,  but  only  the  right  to  use 
the  land  for  their  purposes  ;  and  compensation  m  ust  be  made  for 
the  value  of  the  use  appropriated  ;  in  estimating  such  value,  what, 
if  anything,  would  be  left  to  the  land  owner,  of  value,  consistent 
with  the  enjoyment  of  the  easement,  by  the  railroad  company, 
should  also  be  considered. — S.  C 83 

4.  Damages;  measure  of,  in  contracts  payable  in  Confederate  cur- 
rency.— Where  the  understanding  or  agreement  of  the  parties  was 
that  the  note  sued  on,  should  be  discharged  in  Confederate  cur- 
rency, the  meas\ire  of  the  plaintiffs  recovery  would  be  the  value  of 
the  stipulated  amount  of  such  currency  at  the  time  of  maturity,  and 
if  it  was  of  no  value  at  that  time,  only  nominal  damages  could  be  re- 
covered.— Powes  Adm'xv.  Powe  et  al .,. . .  113 

Toulmin  ^  Wife  V.  Sager - 1 127 

Marshall  v.  Marshall's  ExeW 149 

5.  Damages  ;  measure  of. — Where  a  lessor  contracts  to  make  certain  re- 
pairs, what  it  would  cost  the  lessee  to  make  or  have  such  repairs 
made,  is  not  the  only  measure  of  damages  for  a  breach  of  the  con- 
tract.— Martin  v.  Hill 275 

6.  Recoupment;  damages  on;  rule  of — Any  damage  resulting  from 
the  breach  of  a  contract,  to  a  party  who  is  sued  upon  it,  may  be 
recouped,  and  such  damages  are  not  to  be  restricted  to  the  com- 
mencement of  the  suit,  but  to  the  time  of  trial.— <S.  C. 275 

7.  Damages;  measure  of,  for  breach  of  contract. — Where  the  con- 
tract, by  its  terms,  is  payable  in  certain  chattels,  the  value  of  the 
chattels,  at  the  time  of  delivery,  is  the  measure  of  damages  for  the 
breach  of  the  contract. — McGehee  et  al.  v.  Posey,  Adm'r 330 
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DEEDS,  &c. 

1.  Married  women's  estate  in  land,  under  law  of  1844,  could  only  pass 
*y.— Under  the  law  as  it  existed  on  the  29th  April,  1844,  (Clay's 
Digest,  page  155,  §  27, )  a  married  woman's  estate  in  lands,  lying 
in  this  State,  could  only  pass  by  her  deed,  acknowledged  in  the 
mode  and  manner  prescribed  by  that  statute  ;  or,  if  acknowledged, 
in  a  foreign  country,  in  the  mode  and  manner  prescribed  by  §§  4 
and  5,  page  162  of  Clay's  Digest  ;  and  there  must  have  been  an 
acknowledgment  of  the  deed,  and  not  of  a  power  of  attorney  to 
execute  a  deed.— WaddeU  v.  Weaver's  Adm'rs  &  Heirs 293 

2.  The  instrument  from  T.  S.  to  G.  C,  (see  statement,)  held  to  be  a 
deed  and  not  a  will,— ifcGwire  v.  Bank  of  MoUle 589 

DEPOSITION.    • 

1.  Objection  to;  when  made. — An  objection  to  the  deposition  of  a 
witness,  on  the  ground  that  the  commissioner's  certificate  thereto 
was  defective,  cannot  be  made  for  the  first  time,  on  the  trial.— 
Irhy,  Adm'r,  4-0.  V.  KitcheU,  AdmV,  ^c 438 

DETINUE. 

1.  Sheriff's  authority  over  property  seized  in. — The  sheriff  has  no 
authority  to  retain  possession  of  a  steamboat,  seized  by  him  under 
an  order  in  a  detinue  suit,  for  a  longer  time  than  ten  days.  (Rev. 
Code,  $§  2593,  259i.)— Hall  v.  Ferryman 122 

2.  Liahility  of  a  plaintiff  in.— The  plaintiff  in  such  detinue  suit  hav- 
ing insisted,  through  his  attorney,  upon  the  detention  of  the  boat 
by  the  officer  for  a  longer  time  than  ten  days,  upon  the  ground  of 
its  being  such  officer's  legal  duty  to  do  so,  carefully  abstaining 
from  making  any  personal  request,  did  not  thereby  make  himself 
liable  to  said  officer  for  keeping  the  boat  for  a  longer  time  than 
ten  days,  and  a  charge  asserting  that  he  was  liable,  under  this  state 

of  facts,  was  properly  refused.  — S.  C: 122 

3.  Detinue;  death  of  slave.— The  death  of  a  slave,  after  suit  brought 

for  his  recovery,  is  no  defense  to  the  action.— i^'ea^rw  v.  Pearson. . .  332 

DISCONTINUANCE. 

1.  Summary  judgment ;  discontinuance.— k.  gave  notice  that  a  motion 
would  be  made  for  a  summary  judgment  against  the  personal  rep-  • 
resentative  of  B.  on  Friday,  the  30th  November  ;  the  motion  was 
not  made  until  the  day  after,  (December  1st,)  when  judgment  by 
default  was  rendered  against  the  defendant,  the  record  not  showing 
that  the  motion  was  submitted  at  the  proper  time,  and  continued 
to  December  1st, — held,  that  the  motion  was,  by  operation  of  law, 
discontinued.  —Barclay,  A  dm'x,  v.  Barclay 345 

2.  Appeal ;  when  disconiinued.—Hndev  the  decisions  of  the  supreme 
court,  and  the  provisions  of  the  Code,  the  question  as  to  when  an 
appeal  is  to  be  considered  discontinued,  or  wholly  defunct,  is,  it 
seems,  not  clearly  defined.— ^toander,  Adm'r,  v.  Nelson 462 
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3.  Discontinuance  of  suit  against  co-defendant;  when  allowed. — A 
plaintiff  may  discontinue  his  suit  as  to  a  co-defendant,  who  pleads 
any  matter  of  defense,  personal  in  its  character — such  as  infancy, 
coverture,  or  a  discharge  by  reason  of  the  statute  of  limitations — 
and  proceed  against  the  other  defendants. — Mock  v.  Walker 669 

4.  Discoyitinuance  of  the  suit;  what  will  operate  as. — Where  the  suit 
is  upon  a  joint  contract,  and  all  the  defendants  have  been  served 
with  process,  and  there  is  no  misjoinder  of  parties,  £ui  amend- 
ment of  the  summons  and  complaint,  striking  out  the  name  of  one 
of  the  defendants,  operates  as  a  discontinuance  of  the  action,  unless 
the  amendment  is  made  in  consequence  of  a  defense  by  the  party 
whose  name  is  stricken  out,  of  such  personal  character  as  would 
authorize  a  discontinuance  a«  to  him,  without  effecting  a  dis- 
continuance of  the  entire  action. — S.  C .' 669 

5.  Same. — If  the  court  below  allows  such  an  amendment,  on  motion 
of  the  plaintiff,  and  it  does  not  appear  from  the  record  upon  what 
grounds,  the  appellate  court  will  presume,  the  contrary  not  appear- 
ing, that  the  action  of  the  court  below  was  justified  by  the  facts 
presented  in  the  motion.— >S.  C 669 

DO  WEE. 

1.  Suits  for,  must  he  made  in  three  years  from  death  of  husband. — An 
application  by  the  heir  to  have  dower  assigned  to  the  widow,  is  a 
"  suit,  or  proceeding  for  dower,"  within  the  meaning  of  §  1372  of 
the  Code,  (1852,)  and  this  statute  fixes  the  death  of  the  husband  as 
the  time  from  which  the  limitation  commences  running,  and  not 
from  grant  of  administration. — Farmei'  4"  Wife  v.  Bay  4'  Wife 125 

2.  Title  to  land  vests  in  heir,  subject  to. — The  title  to  land  vests  in  the 
heir  on  the  death  ot  the  ancestor,  subject  to  the  right  of  the  widow 
to  dower,  and  when  that  is  barred,  or  when  she  refuses  to  receive 
it,  the  right  and  title  of  the  heir  becomes  disencumbered  from  the 
right  to  dower,  and  vests  absolutely  and  unincumbered  in  the 
heir.— i?.  C 125 

3.  Governed  by  the  law  in  force  at  death  of  husband. — The  widow's  right 
to  dower  is  governed  by  the  law  which  was  in  force  at  the  time  of 
the  husband's  death,  and  not  that  which  was  in  force  at  the  time  of 
marriage,  or  may  have  beer  during  its  continuance. —  Ware  v. 
Owens.... 212 

4.  When  land  has  been  aliened  by  husband. — In  computing  what  sum 
a  widow  is  entitled  to  as  her  dower  interest  under  §  1370,  E.  Code, 
in  the  lands  aliened  by  the  husband  in  his  life  time,  the  register 
should  take  an  account  of  the  annual  interest  on  one-third  of  the 
value  of  the  land  at  the  time  of  alienation  from  the  death  of  the 
husband  to  the  term  of  the  court  to  which  the  report  is  directed  to 
be  made,  allowing  interest  on  each  year's  interest  from  the  end  of 
such  year  to  that  term  ;  and  the  widow  is  entitled  to  a  decree  for 
the  sum  so  found,  and  also  to  a  decree  for  the  interest  accuring 
each  year  during  her  life,  subsequent  to  the  decree,  and  the  court 
can  not  make  any  allowances  for  taxes  paid  on  the  land,  or  for  any- 
thing else.— ^S.  G 212 
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I.  When  Appeal  Lies, 

1.  An  appeal  does  not  lie  from  the  action  of  circuit  court  on  a  motion 
for    a    new    trial,    under    the    provisions    of   the  act,   approved 
February  11th,  1867.     (Rev.  Code,  §  2827.)— Lockhart  v.  Wyatt. ...     31 
Callahan  v.  Lott 167 

2.  Partial  settlements;  no  appeal  from. — Partial  settlements  in  the 
probate  court  are  not  revisable  on  error,  being  only  primafacie 
correct  when  made  in  conformity  to  law,  and  being  subject  to  re- 
examination on  the  final  settlement ;  and  if  not  made  in  con- 
formity to  the  requirements  of  the  statute,  they  are  not  invested 
with  the  character  of  even  primafacie  correctness. — Jones'  ffeirs  v. 
Jones,  Adm'r        218 

3.  Appeal  from  a  decree  for  sale  of  a  decedent's  land,  when  taken. — An 
appeal  from  a  decree  of  the  probate  court  for  the  sale  of  lands  of  a 
decedent's  estate,   must  be  taken  within  twenty  days  from  the  date 

of  the  rendition  of  the  decree.     (Revised  Code,  §  22i6.)—S.  C 218 

4.  Prom  motion  to  re-tax  costs. — An  appeal  will  lie  from  the  action  of 
the  inferior  courts,  on  motions  to  retax  costs,  when  not  discretion- 
ary.—De/i<^  Magruder  V.  State 514 

II.  Pkactii'e. 

].  Damages;  excessive  or  oppressive,  no  ground  of  reversal. — This  court 
has  no  authority  by  law  to  reverse  a  judgment  because  the  verdict 
is  excessive  or  oppressive. — Chamh&rlain  v.  Hilton 101 

3.  A  charge  calculated  to  mislead,  not  reversible  error. — A  case  will  not 
be  reversed  in  this  court  because  the  charge  of  the  court  below  may 
have  misled  the  jury,  and  such  was  its  tendency,  because  the  party 
excepting  could  have  asked  a  charge  which  would  have  explained 
or  qualified  the  charge  given,  so  as  to  have  obviated  its  tendency. — 
Abraham  ^  Bro.  v.  Nunn 51 

3.  Question  raised  hy  the  charge  in  court  below  only,  noticed  on  appeal. — 
A  charge  that  "if  the  check  was  paid /or  in  Confede- ate  money, 
and  the  liability  on  the  check  did  not  arise  until  after  Confedorate 
money  ceased  to  be  of  value,  the  plaintiff  can  only  recover  nominal 
damages,  if  he  can  recover  anything,"  does  not  raise  the  question, 
and  the  main  one,  whether  the  check  was  to  be  paid  in  Confederate 
money,  and  this  latter  question  cannot  be  raised  for  the  first  time 

on  appeal. — Bank  of  Mobile  v.  Brown 108 

4.  Variance  between  summons  and  complaint. — Where,  in  the  margin 
of  the  complaint,  the  name  of  one  of  the  defendants  is  written 
E.  H.  P.,  while  in  the  summons  it  is  Eli  H.  F,,  this  variance  cannot 
be  taken  advantage  of  on  error,  when  no  objection  was  made  in 
the  court  below,  and  the  complaint  contains  a  substantial  cause 

of  action, — Ferguson  et  al.  v.  George's  Exe'r ]  35 

5.  Revision  of  chancellor's  decree  on  question  of  fad. — The  appellate 
court  will  not  reverse  the  decision  of  the  chancellor,  upon  a  mere 
question  of  fact,  unless  fully  convinced  of  his  error. — Gordon  v. 
Jones  etal , I47 
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6.  Appellate  court;  questions  noticed  by.— The  appellate  court  will  not 
consider  any  questions  on  the  errors  assigned,  but  those  noticed 
in  the  brief,  or  argument  of  counsel  for  appellant,  unless  it  is  a 
question  as  to  the  want  of  jurisdiction,  or  one  of  similar  import. — 
Arrington  et  al.  v.  Roach,  Admr 155 

7.  Legality  of  an  order  of  sale,  and  the  sale,  not  revisabU  unless  the 
qvestion  is  made  in  the  court  Mow. — The  appellate  court  can  not  in- 
quire into  the  legality  of  the  orders  of  sale,  and  the  sales  of  personal 
property  of  an  estate,  the  record  not  showing  that  any  question 
growing  out   of  them,  was  made  in  the  court  below. — Jones  Heirs 

V.  Jones  Adm'r 21S 

8.  Appellate  court  tnll  presume  in  favor  of  the  rulings  of  the  court 
below. — When  the  jurisdiction  of  the  court  below  is  apparent  from 
the  record,  the  appellate  court  will  make  all  reasonable  intendments 
in  favor  of  the  regularity  of  its  decree,  and  can  not  notice  a  point 
which  was  not  in  any  shape  presented  in  the  court  below. — S,  C. .  218 

9.  Every  reasonable  intendment  made,  to  sustain  ruling  of  primary 
court. — The  appellate  court  will  make  every  reasonable  intendment 
to  sustain  the  action  of  the  primary  court,  when  error  does  not 
affirmatively  appear,  and  it  will  be  presumed,  when  a  demurrer  has 
been  sustained  by  the  primary  court,  that  the  causes  of  demurrer 
were  specified,  as  required  by  the  statute  ;  and  when  a  demurrer 
has  been  overruled  by  the  primary  court,  the  intendment  will  be 
made,  (the  record  not  showing  the  contrary, )  that  the  causes  of 
demurrer  were  not  so  specified. — Merritt  v.  Flemming 234 

10.  When  appellate  court  will  review  decision  of  court  below  upon  the 
evidence. — Whenever  the  inferior  court  has  jurisdiction  of  the  sub- 
ject matter  and  the  parties,  the  appellate  court  will  not  review  its 
decision,  upon  the  evidence,  unless  all  the  evidence  as  to  the 
particular  matter,   is  set  out  in  the  record  and  an  exception  taken 

to  the  ruling  of  the  court  upon  it, — Anderson,  Adm'r,  v.  McGowan. .  280 

11.  Bill  of  exceptions;  charge  of  court  on  the  evidence. — Where  the 
court  below  charges  the  jury,  "  that  if  they  believe  the  evidence, 
they  should  find  for  the  defendant";  and  the  bill  of  exceptions  does 
not  set  out  all  the  evidence,  this  court  will  not  reverse. — Owens  v. 
Calloway 301 

12.  Judgment  entry;  recitals  in. — Where  the  judgment  entry  recites 
that  the  parties  went  to  trial  on  "issue  joined  on  the  general  issue," 
and  does  not  show  what,  if  any,  disposition  was  made  of  the  other 
pleas  filed,  it  will  be  held,  on  error,  that  the  defendant  waived  all 
other  pleas,  and  elected  to  try  the  cause  on  the  issue  joined. — 
Feagin  v.  Pearson 332 

13.  Error  alleged  ;  must  clearly  appear. — An  alleged  error  of  the  court 
below  in  relation  to  the  use  of  a  certain  paper  on  the  trial,  to  be 
available  here,  must  be  made  by  the  party  excepting,  clearly  to  ap- 
pear.— Bradford  v.  Barclay,  Adm'x. 3^ 

14.  Action  of  covenant ;  pleading. — Where  a  trial  by  jury  is  had  "on 
issue  joined,"  in  an  action  of  covenant,  and  the  record  fails  to  show 
what  plea,  if  any,  was  interposed  to  the  action,  the  appellate  court 
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will  not  presume  that  any  special  plea  was  pleaded,  when  such  pre- 
sumption would,  or  might  result  in  a  reversal  of  the  case. — May  v. 
Diaz 383 

15.  Appeal  must  he  taken  in  name  of  all  the  defendants. — When  judg- 
ment in  the  court  below  is  against  two  defendants,  and  the  appeal 
is  taken  in  the  name  of  only  one,  it  will  be  dismissed  on  motion  ; 
but  the  appeal  may  be  amended.— Ga77icfc  v.  Dunn 404 

16.  Exceptions;  practice. — Where  several  objections  to  the  rulings  of 
the  court  below  are  grouped  together,  and  but  one  exception  taken, 
all  the  objections  must  be  well  taken,  or  the  exception  will  not  be 
sustained.— Jrey  v.  Coleman,  Exe'r 410 

17.  Appellate  court;  when  will  not  disturb  decree. — Where  a  decree  of 
the  court  below  is  as  favorable  to  the  appellant  as  he  was  entitled 
under  the  law,  the  appellate  court  will  not  disturb  the  result. — 
Eirkaey,  AdmW,  v.  Means 426 

18.  Appellate  court;  bill  of  exceptions,  how  construed. — The  appellate 
court  will  make  every  reasonable  intendment  to  sustain  the  ruling 
of  the  court  below,  and  will  construe  a  bill  of  exceptions  most 
strongly  against  the  party  taking  it. — Thomasson  v.  Groce 431 

19.  When  no  plea  is  filed,  court  will  presume  that  cause  was  tried  on 
general  issue. — Where  a  cause  is  tried  in  the  court  below,  the  found- 
ation of  the  action  being  a  promissory  note,  and  it  is  not  shown 
by  the  record  that  any  plea  was  filed,  •  the  appellate  court  will  pre- 
sume the  cause  was  tried  on  the  general  issue. — Chambers  v. 
Walker 445 

20.  Sale  of  lands  by  order  of  court,  and  confirmation ;  parties  to  an 
appeal  from. — An  administrator,  under  order  of  court,  sold  lands 
of  the  estate  for  distribution,  and  after  resigning  his  trust,  filed  a 
report  of  the  sale,  and  petitioned  the  court  for  confirmation  of  the 
sale  ;  the  purchaser  was  made  a  party  to  this  proceeding,  and  also 
petitioned  the  court  to  confirm  his  purchase,  and  direct  the  ad- 
ministrator who  succeeded  in  the  administration,  to  convey  to 
him  ;  the  latter  administrator  appeared  and  contested  both  peti- 
tions ;  the  court  confirmed  the  sale,  and  ordered  the  latter  ad- 
ministrator to  convey,  and  he  appealed, — held,  that  this  administra- 
tor had  such  an  interest  in  the  lands  of  the  estate  as  entitled  him 
to  an  appeal,  and  that  the  purchaser  was  an  indispensable  party  to 
the  appeal.  — Kitchell  v.  Irby ". 447 

21.  Same;  same. — The  heirs  of  the  estate  having  been  made  parties 
to  the  application  for  the  order  of  sale  of  the  lands,  were  parties  to 
the  proceeding  for  confirmation,  ^vithout  any  formal  intervention  or 
the  making  of  them  parties  to  it,  specially  and  separately,  and  were 
necessary  parties  to  said  appeal. — S.   C 447 

22.  Appellant  confined  to  objections  made  in  court  below. — The  appel- 
lant must  confine  himself  to  the  specific  grounds  of  objection  to 
the  introduction  of  evidence,  stated  by  him  in  the  court,  below 
and  will  be  held  to  have  waived  all  others  than  those  thus  stated 

by  him. — Eason  v.  Ishell 456 

23.  Appeal;  motion  to  dismiss;  practice. — Where  a  case  is  submitted, 
generally,  and  there  is  a  joinder  in  error,  a  motion  to  dismiss  the 
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appeal,  or,  for  a  certiorari,  made  in  the  brief  of  counsel,  is  consid- 
ered as  waived. — A  lexander,  Adm'r,  v.  Nelson 462 

24.  Same;  when  discontinued. — Under  the  decisions  of  the  supreme 
court,  and  the  provisions  of  the  Code,  the  question  as  to  when  an 
appeal  is  to  be  considered  discontinued,  or  wholly  defunct,  is,  it 
seems,  not  clearly  defined. — S.  C 462 

25.  Flea  stricken  out ;  to  revise  action  of  court  Ixloiv  ;  what  necessary. 
When  a  plea  of  the  defendant  is  stricken  out  by  the  court  below, 
the  action  of  the  court  will  not  be  revised,  unless  the  record  shows 
that  an  exception  was  duly  taken  to  the  court's  action. — Blackford 

V.  Killan,  Adm'r 487 

26.  Judgment  of  the  court  below ;  will  not  be  reviewed,  when. — Unless 
the  record  shows  affirmatively  all  the  facts  upon  which  the  court 
below  acted,  its  action  will  not  be  reviewed,  if  there  be  any  suppo- 
sable  state  of  facts  by  which  that  action  could  be  sustained.^  W^ise 

V.  Singer 488 

27.  Granting  continuance  on  terms;  practice. — Where  the  court  below 
imposes  terms  as  condition  of  continuance,  and  the  party  accepts 
them,  this  court  will  not  revise  the  action  of  the  court  below. — 
Lewis  V.   Wood 502 

28.  Befusal  to  hear  secotid  application  for  continuance  until  previous 
order  is  complied  with. — The  action  of  the  court  below,  in  refusing  to 
hear  a  second  apjilication  for  a  continuance  until  a  previous  order 
of  the  court  has  been  complied  with,  will  be  sustained  ;  whether 
such  action  is  revisable  on  appeal,  quere  ? — S.  C 502 

29.  Objection  to  complaint;  when  defendant  will  be  deemed  to  have 
waived. — Where  a  defendant,  in  the  court  below,  takes  issue  on  the 
complaint,  and  goes  to  trial  without  raising  any  objection  as  to  the 
complaint  not  containing  a  substantial  cause  of  action,  he  will  be 
deemed,  on  appeal,  to  have  waived  this  objection.  (Bted,  J.,  held, 
that  the  question  of  the  insufficiency  of  the  complaint  not  having 
been  raised,  or  insisted  on  in  the  brief  of  counsel,  the  court  is  not 
bound  to  consider  it,  even  if  the  complaint  was  totally  devoid  of 
substance.) — Hightoicer  v.  Fitzpatick's  Heirs 597 

30.  Demurrer  ;  appeal. — Where  a  defendant  interposes  several  grounds 
of  demurrer  to  the  complaint,  and  the  court  sustains  them  all,  and 
the  plaintiff  declines  to  amend,  and  judgment  final  is  rendered 
against  him,  and  he  appeals,  the  appellate  court  will  sustain  the 
action  of  the  primary  court,  if  any  one  of  the  grounds  of  demurrer 

is  well  taken. — Guilford^  Co.  v.  Kendall 651 

31.  Act  of  February  2'3rd,  1866,  to  allow  appeal  from  an  order  over- 
ruling motion  to  dismiss  for  want  of  equity. — The  act,  approved 
February  23d,  186(5,  (Pamph.  Acts,  p.  94),  does  not  authorize  an 
appeal  from  an  order  of  the  Chancellor,  refusing  to  dissolve  an  in- 
junction ;  it  authorizes  an  appeal,  by  consent  of  the  opposite  party, 
from  a  decree  overruling  a  motion  to  dismiss  a  bill  for  want  of 
equity. — Calhoun  v.  Powell 646 

32.  Frrar  without  injury,  in  admission  of  illegal  evidence.— ^heie  a 
clause  in  a  witness'  deposition  is  objected  to,  and  it  is  in  substance 
but  a  repetition  of  what  had  been  previously  testified  toby  the  same 
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witness,  and  does  not  exert  a  wider  or  greater  influence  than  the 
former  unobjectionable  testimony  had  done,  the  introductionvof 
such  testimony  is,  at  most,  error  without  injury. — Lewis  v.  Faull.  136 

33.  Motion  to  dismiss  ;  rule  as  to  time. — Where  a  decree  for  a  divorce 
was  entered  or  enrolled,  on  20th  November,  1866,  and  an  appeal 
from  said  decree  was  taken,  on  20th  February  following,  the  appeal 

is  in  time. — Walker  v.  Walker 487 

34.  When  judgment  of  court  below  will  be  corrected. — Where  it  appears 
from  the  record  that  the  judgment  of  the  court  below  was  ren- 
dered for  a  greater  amount  than  the  principal  and  interest  due  on 
the  note,  the  foundation  of  the  action,  after  allowing  the  partial 
payments  endorsed  thereon,  the  appellate  court  will  regard  it  as  a 
clerical  misprision,  which  will  be  corrected  in  this  court. — Mock  v. 
Walker 669 

ESTATES  OF  DECEDENTS. 

1.  Estate  of  intestate  ;  may  be  divided  without  an  administration,  when. 
Although  the  legal  title  to  a  distributive  share  of  the  estate  of  an 
intestate,  can  only  be  acquired  through  an  administration  ;  yet, 
where  the  distributees  are  all  adults,  and  there  are  no  creditors, 
and  the  distributees,  by  agreement,  divide  the  estate,  and  there  is 
no  unfairness,  a  court  of  equity  will  uphold  such  voluntary  divis- 
ion.— McCaa,  Jdm'x  v.    Woolf  et  al.  Exers 389 

2.  Voluntary  division  ;  title  of  husband  to  wife's  share,  nature  of. — 
Where  the  husband  acquires  the  possession  of  the  wife's  chattels 
under  such  voluntary  division,  although  he  does  not  acquire  a  legal, 
he  does  acquire  and  equitable  title,  which  a  court  of  chancery  will 
uphold  and  enforce. — S.  C 389 

See,  also,  Eiecutobs  and  Administbatobs. 
Pbobate  Couet. 

ESTOPPEL. 

1.  Case  of;  nature  of. — Where  a  husband  is  present  at  a  public  sal© 
of  chattels,  in  which  his  wife  has  an  interest  as  distributee  of  an 
estate,  and  induces  another  to  purchase,  by  declaring  the  title  under 
which  the  property  is  sold,  to  be  good,  he  estops  both  himself  and 
his  wife,  if  she  survives  him,  from  afterwards  disputing  the  title  of 
the  purchaser  ;  estoppel  operates  as  a  conveyance  of  the  title  of 
the  party  estopped,  to  the  opposite  party. — McCaa,  Adm'r,  v.  Woolf 

et  al. ,  Exe'rs ^" 

2.  Conversion  by  oiministrafor.— A.n  administrator,  who  finds  proper- 
ty among  the  assets  of  the  estate,  and  takes  possession  of  it  as  the 
property  of  the  estate,  and  sells  it,  having  no  claim  to  it  himself, 
and  not  being  claimed  by  any  other  person,  is  estopped  from  set- 
ting up  a  claim  adverse  to  the  estate,  and  is  liable  to  the  estate  for 
the  property  thus  sold. — Irby  v.  Kitchell *39 
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1.  Bate  of  exchange  ietween  Mobile  and  Liverpool. — Where  by  the 
contract  H.,  a  British  subject,  was  to  receive  certain  cotton  as  his 
own,  and  to  ship  the  same  "to  Liverpool,  when  opportunity 
aflfords,"  to  a  house  there,  and  for  the  trouble  and  protection  given 
to  said  cotton,  he  was  "to  receive  two  cents,  or  one  penny  sterling, 
per  pound,  from  the  net  proceeds  of  the  sale  of  the  cotton";  and 
said  contract  was  afterwards  rescinded  by  consent,  it  was  competent 
for  H.,  in  a  suit  for  compensation  for  part  performance  of  the  con- 
tract, to  prove  the  rate  of  exchange  between  Mobile  and  Liverpool, 
in  order  to  aid  the  jury  in  fixing  the  amount  of  compensation  he 
was  entitled  to  receive,  in  the  event  they  were  enabled,  from  the 
evidence,  to  determine  what  proportion  oi  the  whole  service  called 
for  by  the  contract  had  been  performed. — Chambeiiain  v.  Hilton. . .  101 

2.  Motion  to  exclude  irrelevant. — If  a  party  on  cross-examination  ot  a 
witness  evokes  any  testimony  which  is  irrelevant  to  the  issue,  he 
can,  as  a  matter  of  right,  insist  in  the  argument  of  the  cause  in  the 
court  below,  that  it  shall  be  excluded  ;  and  if  his  motion  to  exclude 
be  overruled,  it  is  a  reversible  error,  unless  the  motion  embraces 
testimony  which  is  relevant  for  any  purpose,  although  not  admissi- 
ble against  the  objection  of  the  adverse  party  ;  in  which  latter  case, 
the  court  may  properly  overrule  such  a  motion. — Arrington  v. 
Roach,  Adm'r 155 

3.  Transcript  from  a  court  in  another  State, — A  transcript  from  a  court 
in  another  State,  can  not  be  admitted  as  evidence,  when  it  fails  to 
show  that  the  person  certifying,  was  judge  of  the  particular  court, 
from  the  records  of  which  the  transcript  was  taken. — Brown  v. 
Johnson , 208 

4.  Illegal. — The  admission  of  a  letter  as  evidence  against  objection 
in  a  suit  against  a  corporation,  which  contains  the  mere  statement 
of  a  third  person,  and  not  the  declaration  of  an  officer  or  agent  of 
the  corporation,  made  in  the  discharge  of  the  duties  of  his  office  or 
agency,  is  illegal. — Ala.  ^  Miss.  B.  B.   Co.  v.  Johnson 242 

6.  Delivery  bond. — A  bond  for  the  forthcoming  of  a  slave  levied  on 
under  execution,  executed  by  the  claimant  and  another  person,  is 
admissible  in  evidence  for  the  plaintiff,  in  a  trial  of  the  right  of 
property  to  the  slave  levied  on.— Madden  v.  Hooper,  Adm'r 397 

6.  Value  of  slave  at  time  of  levy. — On  such  a  trial,  since  the  emanci- 
pation of  the  slave  levied  on,  evidence  of  his  value  at  the  time  of 
the  levy  is  admissible. — S.  C 397 

7.  Agency. — A  letter  relevant  to  the  question  at  issue,  written  by  the 
plaintiflf's  daughter,  and,  as  the  evidence  conduced  to  show,  by  the 
authority  of  the  plaintiff,  is  admissible  in  evidence,  in  behalf  of  de- 
fendant, in  connection  with  the  evidence  tending  to  show  the 
agent's  authority.— JSuc/iaJ^an  v.   Collins 419 

5.  Facts  relevant  to  the  issue,  admissible. — Where  the  question  at  issue 
was  the  germinating  quality  of  cotton  seed,  sold  by  plaintiff  to  de- 
fendant, e-vidence  which  tended  to  show  that  some  of  plaintiff's 
cotton  seed,  held  at  the  same  time,  and  kept  in  the  same  manner 
as  those  sold  to  the  defendant,  would  not  germinate,  and  other 
facts  pertinent  to  the  issue,  admissible  for  the  defendant. — S.  C. . .  419 
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9.  Diminution  in  valu^  of  rent ;  proof  concerning. — In  an  action  on 
the  case  against  a  railroad  company  for  injury  done  to  a  house  and 
lot,  in  a  town,  by  the  construction  of  a  raikoad  cut,  in  the  street 
opposite,  it  is  competent  to  show,  that  the  value  of  the  rent  of  the 
property  was  thereby  diminished  ;  but  it  is  not  competent  to  show 
that  the  rent  of  other  property,  similarly  situated,  belonging  to 
third  persons,  was  diminished  by  the  same  cause.— Selma  ^  M.  B. 

B.  Co.  V.  Knapp 480 

10.  Special  injury  ;  proof  of.  —It  is  competent  to  show  that  the  premi- 
ses were  diminished  in  value  by  the  railroad  cut,  specifically,  as  a 
residence  and  shoe  shop,  purposes  to  which  they  had  been  previ- 
ously put.— ,5.   C 480 

11.  Proof  of  criminal  acts  not  charged,  as  relevant  to  questions  of 
identity,  intent,  or  guilty  knowledge.—When  a  defendant  is  on  trial 
for  burglary,  evidence  of  other  criminal  acts  than  those  charged  in 
the  indictment  may  be  received,  where  it  is  necessary  to  prove  a 
guilty  knowledge,  to  estabhsh  identity,  to  make  out  the  res  gestae, 
or  to  make  out  a  chain  of  circumstantial  evidence  of  guilt,  in  re- 
spect to  the  act  charged.— ilfaso/i  tf-  Franklin  v.  State 532 

12.  Evidence  of  a  criminal  act,  other  than  that  charged,  prima  fade    ■ 
irrelevant.— Where  a  defendant  is  on  trial  for  burglary,  evidence  of 
one  or  more  burglaries,  committed  by  the  defendant,  for  which  he 

is  not  on  trial,  in  prima  facie  irrelevant,  and  when  the  record  fails 
to  show  any  ground  for  the  admission  of  such  evidence,  this  court 
will  not  look  at  the  record  of  another  case,  in  this  court,  between 
the  same  parties,  to  show  that  no  error  was  committed,  as  was 
determined  in  regard  to  the  same  evidence  in  that  c&se.— Mason  & 
Franklin  v.  State 543; 

13.  When  evidence  of  the  value  of  bank-hills  is  irrelevant  and  immaterial. 
Where  the  defendant  was,  according  to  his  contract,  authorized  to 
discharge  a  note  in  bills  of  a  certain  bank,  within  a  fixed  period,  and 
be  fails  to  show  on  the  trial,  a  compliance  or  offer  to  comply  with 
its  terms,  testimony  tending  to   show  the  value  of  such  bank-bills 

is  irrelevant  and  immaterial.—  Weaver  v.  Lapslcy .  601 

14.  Admissibility  of  a  promissory  note  not  sued  on,  as  evidence  explana- 
tory of  the  transaction  from  which  the  cause  of  action  originated.— A. 
note  payable  "  in  Confederate  tre&snry -notes,"  though  not  in  suit, 
may,  when  shown  to  be  connected  with  another  note  sued  on,  being 
in  part  consideration  of  the  purchase  for  which  the  latter  was  given, 

be  read  in  evidence  as  a  part  of  the  transaction.-  -S.  C. 601 

15.  Declarations  of  thirdperson. — The  admission  as  evidence  against 
objection,  of  the  declarations  of  the  United  States  officers  made  to  a 
witness,  is  illegal,  and  is  a  reversible  error,  unless  all  the  evidence  is 
set  out  in  the  bill  of  exceptions,  and  it  clearly  appears  from  the 
record  that  no  injury  resulted  therefrom  to  the  party  excepting.— 

Abraham  &  Bro.  v.  Nunn 51 

Ala.  4-Fla.  B.  B.  Co.  v.  Watson 75 

16.  Agreement  of  parties  to  admission  of  evidence.— Whereihe-plainiiS, 
in  order  to  get  a  trial,  agreed  to  admit  that  a  witness  of  defendant, 
if  present,  would  prove  certain  facts,  stated  in  defendant's  affidavit. 
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•upon  a  certain  specified  condition,  and  the  parties  went  to  trial, 
and  defendant  availed  himself  of  said  admission  by  reading  in 
evidence  the  statement  of  what  ^v^tness  would  prove,  he  thereby 
committed  himself  to  the  condition  upon  which  the  admission  was 
made,  and  could  not  be  permitted  to  withdraw  that  consent,  after 
availing  himself  of  the  benefit  of  plaintiff's  agreement,  and  while 
holding  on  to  it. — Brown  v.  Jackson 81 

17.  Declarations  of  a  party. — A  party  can  not  give  in  evidence  his 
own  declaration  in  his  favor.  He  may,  however,  prove  all  of  his 
declarations,  in  the  same  conversation,  when  a  part  of  them  have 
been  proved  by  his  adversary. — Buchanan  v.  Collins 419 

18.  Same. — Where,  on  the  trial  in  the  court  below,  a  declaration  of 
the  plaintiff  was  brought  out,  (the  bill  of  exceptions  being  silent  as 
to  which  party  called  out  this  declaration),  and  other  declarations 
of  the  plaintiff  made  at  the  same  time  with  the  first,  were  called 
for  by  the  plaintiff,  and  rejected  by  the  court,  and  exceptions  taken 
thereto  by  the'plaintiff,  the  appellate  court  will  presume  against 
the  party  excepting,  that  the  first  declaration  was  called  for  by  the 
plaintiff  himself,  and  hold,  that  there  was  no  error  in  rejecting  evi- 

'dence,  of  other  declarations,  made  at  the  same  time. — S.  C 419 

19.  Declarations  — Declarations,  not  part  of  the  transaction,  or  res 
gestae,  held  to  be  inadmissible  as  evidence. — Brand  v.  Abbott 499 

20.  Declarations  of  defendant  viade  at  time  of  arrest  incompete7it  evi- 
dence, on  trial  for  larceny. — The  declarations  of  the  defendant, 
made  at  the  time  of  his  arrest,  as  to  how  he  came  in  possession  of 
the  horse,  for  the  larceny  of  which  he  is  on  trial, — held,  to  be  in- 
competent evidence  for  the  defendant. — Taylor  v.  State 529 

21.  What  may  be  given  in  evidence  as  part  of  the  res  gestce. — The 
plaintiff,  when  testifying  as  a  witness  in  his  own  behalf,  was  asked 
to  state  the  circumstances  under  which  the  note  sued  on  was  given. 
In  answer  to  this  question,  he  commenced  by  stating  that,  some 
days  before  the  co?j tract  between  himself  and  the  defendant  was 
made,  the  defendant  told  him  that  Eliza  and  Caroline,  the  subjects 
of  the  contract,  were  "family  servants."  This  e\idence  was  held 
admissible  as  showing  the  commencement  of  the  negotiation  be- 
tween the  parties  which  resulted  in  the  making  of  the  contract  sued 
on.  So,  "  the  statement  of  the  same  witness  objected  to,  'that  the 
wife  of  the  defendant  had  had  said  negro  girls  in  her  possession,' 
was  also  relevant  as  showing  a  motive  on  the  part  of  the  defend- 
ant for  purchasing  them,  and  desiring  to  take  the  title  in  his 
wife's  name  ;"   at  the  most,  it  would  be  damnum  absque  injuria. 

Wearier  V.  Lapsley 601 

22.  Specific  objection  to  part,  when  not  good. — Where  objection  is  made 
to  an  entire  piece  of  evidence,  on  specific  ground,  and  any  part  of 
such  evidence  is  admissible  for  any  purpose,  although  the  evidence 
objected  to  may  not  be  competent  to  prove  the  matters  specified, 
the  objection  will  be  overruled. — Martin  v.  Hill 275 

23.  Opinion  of  witness  on  questions  of  damages. — In  assessing  the  dam- 
ages occasioned  by  the  construction  of  a  railroad,  to  a  person 
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through  whose  land  the  road  passes,  a  witness  can  not  state  his 
opinion  as  to  the  amount  of  damage  sustained. — Ala.  ^  Flu.  R.  R. 
Co.  V.  Burkeit 81 

24.  Parol  (under  ordijiance  No.  26J  not  admissible  to  change  time  of 
payment  of  written  contract. — The  ordinance  of  the  convention  of 
ItiGo,  (Ordinance  No.  26,)  does  not  authorize  parol  evidence,  in  con- 
travention of  the  terms  of  a  written  contract,  as  to  the  time  of  pay- 
ment.— Powe's  Adrn'r  v.  Powe 113 

25.  Parol  evidence,  under  Ordinance  No.  26. — To  ascertain  and  carry 
into  effect  the  intention  of  the  parties  to  contracts,  coming  within 
the  influence  of  ordinance  No.  26,  (1865,)  "the  real  and  true  value 
of  the  consideration  may  be  proved,"  together  with  the  nature  of 
the  contract,  and  the  surrounding  circumstances,  existing  at  the 
time  of  its  execution.— Marshall  v.  Marshall's  Exe'r 149 

26.  Parol  evidence  admissible  to  show  consideration. — Parol  evidence  is 
admissible  to  show  that  the  consideration  of  a  contract  is 
illegal,  and  if  the  consideration  is  illegal  in  part,  it  vitiates  the 
whole  contract,  where  it  is  an  entirety  and  not  severable. — PaUon, 
Oovemor,  v.  Gilwter  et  al 548 

27.  Evidence;  introduction  of  secondary.— Wh&t  proof  of  the  loss  of 
a  mortgage,  (see  statement  of  the  case, )  will  be  held  sufficient  to 
authorize  secondary  evidence  of  its  contents. — Feagin  v.  Pearson.  332 

28.  Composition  of  debts  must  be  in  writing  ;  not  varied  by  parol  evi- 
dence.—Settlements  for  the  composition  of 'debts  must  be  "in 
writing,"  (Revised  Code,  §  2686, )  and  the  writing  alone  must  be 
looked  to  for  the  terms  of  the  settlement  ;  it  can  not  be  varied  or 
explained  by  parol  evidence. — Hart  v.  Freeman 568 

29.  Secondary  evidence  to  establish  a  deed  ;  what  is  necessary.— To  en- 
title a  party  to  introduce  secondary  evidence  to  establish  a  deed,  he 
must  show  that  he  has,  in  good  faith,  exhausted,  in  a  reasonable 
degree,  all  the  sources  of  information  and  means  of  discovery  which 
the  nature  of  the  case  would  naturally  suggest,  and  which  were 
accessible  to  him.— McGuire  v.  Bank  of  Mobile 589 

EXECUTION. 

1.  Lien  of;  satisfaction  o/.— Where  several  executions,  having  an 
equal  lien,  are  levied  upon  goods  of  the  defendant,  and  there  is  not 
enough  money  to  satisfy  all,  in  full,  the  amount  must  be  equally 
divided  amongst  them  ;  and  if,  after  this,  there  is  any  surplus,  this 
must,  in  like  manner,  be  divided  amongst  such  as  remain  not 
satisfied  in  {nil.— Bizzell  v.  llardaway 471 

EXECUTOKS  AND  ADMINISTRATORS. 

1.  When  an  administrator  may  purchase  at  his  own  sale.-An  ad- 
ministrator may  purchase  at  his  own  sale,  if  he  has  an  interest 
in  the  estate,  provided  the  sale  is  fairly  conducted  ;  but  if  he 
has  no  interest  in  the  estate,  he  stands  merely  as  an  ordinary 
trustee,  and  his  purchase  is  liable  to  be  set  aside  at  the  option  of 
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the  beneficiaries,  seasonably  exprsssed. — Frazer'a  ExeWa,  v.  Lee. ...     25 

2.  Widmos  right  to  dissent,  personal. — The  widow's  right  to  dissent 
from  the  will  of  her  deceased  husband,  (Code,  §  1610),  is  personal 
to  her,  and  can  not  be  exercised  by  the  administrator,  in  the  event 
of  her  death  within  the  twelve  months,  without  having  expressed 
her  dissent. — Donald,  Adm'r,  v.  Portis,  AdmW 29 

3.  Application  for  remorxil  of  administrator,  how  made. — An  applica- 
tion for  the  removal  of  an  administrator  can  not  be  made  by  a 
guardian,  in  his  own  name.  The  proper  mode  of  proceeding  in 
such  a  case,  is  in  the  name  of  the  infants  by  the  guardian,  or 
next  friend.    Revised  Code,  ^  20\9,  {lGd8.)—Blackman  v.  Davis. . .  184 

4.  When  co-administrator  is  entitled  to  discharge. — An  administrator, 
having  been  ruled  by  his  co-administrator,  into  a  settlement, 
because  he  had  become  a  non-resident,  appears  and  makes  a  final 
settlement  of  his  administration,  accounting  fully  for  all  assets 
which  had  come  into  his  hands,  and  showing  their  proper  ad- 
ministration.— held,  that  he  is  entitled  to  a  discharge  from  the  trust 
and  all  liability  on  account  thereof,  so  far  as  his  administration  is 
concerned  and  no  further. — Jones'  Heirs  v.  Jones'  Adm'r 219 

5.  Co-administrators  liable  for  the  acts  of  each  o</t«'.— Administrators 
and  executors  who  enter  into  a  joint  bond  for  the  faithful  per- 
formance of  their  duties,  are  liable  for  the  acts  and  defaults  of  each 
other.— 5.  C 219 

6.  Purchase  by  administr/Ubr  of  property  of  the  estate  he  represents. — 
An  administrator  is  chargeable,  as  for  cash  in  hand,  with  the 
amount  of  purchases  made  by  him,  and  by  him  and  another  jointly, 
of  property  of  the  estate  he  represents  ;  and  if  he  makes  a  partial 
payment  on  the  debt  thus  contracted,  to  a  creditor  or  distributee 
of  the  estate,  or  any  one  to  whom  the  payment  could  lawfully  be 
made,  it  discharges  the  debt,  pro  tanto.  —  Ward,  Adm'r,  v.  Oates, 
Adm'r 225 

7.  Bkecutor;  power  to  sell  in  a  will,  a  personal  trust. — Held,  upon 
the  authority  of  Perkins  v.  Lewis,  present  term,  that  after  property 
of  a  testator  has  been  allotted  among  the  devisees  and  legatees,  un- 
der the  first  article  of  the  will,  the  executor  alone  could  sell  it  un- 
der the  other  provisions  of  the  will,  and  that  such  power  of  sale 
is  a  personal  trust,  and  does  not  attach  to  the  executorial  office. — 
Anderson,  Adm'r,  v.  McGowan 280 

8.  Same;  influence  of  §  J 339  Code,  as  to. — Section  1339  of  the  Code 
aflfects  only  a  devise  or  naked  power  to  executors  to  sell  land, 
unaccompanied  with  any  trust  personal  to  executors  ;  but  where 
it  is  evident  from  the  will,  that  a  personal  trust  is  created,  it 
has  no  application. — S.  C 2H0 

9.  Same;  personal  trust. — A  testator,  by  his  will,  confers  upon  his 
executor  a  power  to  sell,  after  the  payment  of  debts,  and  after 
an  allotment  to  the  testator's  children  of  their  shares,  but  gives  no 
power  to  sell  the  shares  of  the  widow,  and  then  creates  the  exe- 
cutor, in  legal  effect,  a  trustee  to  loan  out  the  money,  and  directing 
that  security  be  taken,  and  that  the  trust  should  continue  until  his 
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children  should  become  of  age,  or  marry.  The  administrator 
cum  testamento  annexo,  under  the  supposed  authority  of  the  will, 
and  without  any  order  of  court,  and  without  setting  apart  the 
shares  as  provided  by  the  will,  sells  the  real  and  personal  property 
of  the  testator,— fee W,  that  the  will  constitutes  a  personal  trust, 
which  the  executor  alone  could  execute,  without  the  intervention 
of  a  court  of  equity,  or  some  statutory  regulation  ;  that  the  trust 
did  not  pass  to  the  administrator  cum  testamento  annexo ;  and  that 
the  sales  of  real  and  personal  property  of  the  testator,  by  the  ad- 
ministrator, were  without  authority  of  law,  and  as  to  the  children 
void  ;  and  that  the  administrator  was  chargeable  with  the  value  of 
the  personal  property  sold  at  such  sale. — S.  C 280 

10.  Administrator  with  the  vnll  annexed;  his  authority  under  the  will— 
If  the  power  conferred  by  said  will  upon  the  executor  could  have 
been  executed  by  the  administrator,  (of  which,  <jrMere ." )  it  was  only 
after  the  "shares"  had  been  allotted  to  the  children  of  the  testator. — 
S.C 280 

11.  Same;  not  liable  for  reni  o/ Zand.— The  said  sale  of  the  lands  be- 
longing to  the  testator  by  the  administrator,  did  not  render  the  ad- 
ministrator liable  for  the  value  of  the  rent  of  the  lands  thus  sold 
by  him.  (Btbd,  J.,  dissenting,  held,  that  if  an  administrator  takes 
possession  of  land,  and  makes  an  illegal  sale  of  it,  and  the  pur- 
chaser goes  into  possession  under  such  sale,  and  retains  possession 
thereunder,  the  administrator  should  be  held  liable  for  the  value 
of  the  rent  of  the  land  from  the  sale  thereof,  to  the  time  of  trial.)— 
S.  C 

12.  When  lands  are  assets.— The  whole  property  of  an  estate,  includ- 
ing the  lands,  is  charged  with  the  payment  of  debts,  but  the  land 
is  assets  in  the  administrator's  hands,  only  through  the  statutory 
powers  of  sale,  and  renting. — S.  C 

13.  Scire  facias  to  revive  decree;  when  not  allotved.—A  decree  rendered 
against  an  administrator,  on  a  settlement  of  his  administratitn, 
cannot  be  revived  by  sdre  facias,  in  favor  of  a  distributee  of  the 
estate,  against  the  personal  representative  of  such  administratoj  ; 
and  such  a  proceeding  will  be  quashed  on  appeal.— Stwst  v. 
Williamson 

14.  Adnmiislrator's  inventory;  force  of— An  administrator  in  chief 
returns  in  his  inventory,  as  having  come  into  his  possession, 
among  the  effects  of  the  intestate,  certain  packages  containing 
money,  each  one  endorsed  with  a  memorandum  indicating  that 
the  money  contained  in  it  belonged  to  some  third  person, 
particularly  named  in  the  memorandum,  other  than  the  intestate. 
In  a  final  settlement  between  the  administrator  in  chief,  and  an 
administrator  de  bonis  non  of  the  same  estate,— Add,  that  the  ad- 
ministrator in  chief  should  not  be  charged  with  the  money  con- 
tained in  these  packages,  as  assets  of  the  intestate,  merely  upon  the 
strength  of  his  inventory  as  aforesaid.— Jiw/j/e,  Adm'r,  v.  Tyson, 
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15.  Executor;  interest;  affidavit. — An  executor,  to  exempt  himself 
from  the  payment  of  interest  on  funds  of  the  estate  in  his  hands, 
must  "expressly  deny  on  oath,"  ("Revised  Code,  §2148,  0813,) 
that  he  has  used  the  funds  for  his  own  benefit.  In  the  absence  of 
such  an  affidavit,  an  executor  is  chargeable  with  interest  on  the 
amount  of  the  sales  of  real  and  personal  property  ;  and,  generally, 
is  to  be  charged  with  interest  on  all  his  receipts,  and  allowed  inter- 
est on  all  his  disbursements,  on  account  of  the  estate. — Iirey  v.  Cole- 
man, Ex' r. 410 

16.  Same;  mixing  funds;  conversion. — Where  the  evidence  shows, 
that  an  executor  has  not  kept  the  funds  of  the  estate  in  his  hands 
unemployed,  but  has  mixed  them  with  his  own,  such  mixture  of 
funds  amounts  to  a  conversion,  and  he  will  be  liable  for  interest  on 
the  funds  so  converted.  — S.  C 410 

17.  Same ;  notes  for  property  sold ;  other  notes. — ^Notes  payable  to 
the  executor  as  such,  and  given  on  a  sale  of  the  property  of 
testator,  prima  facie  chargeable  against  the  executor  ;  as  to  notes, 
and  other  choses  in  action,  left  by  the  testator,  and  not  resulting 
from  a  sale  of  the  property  of  the  estate,  the  burden  of  proof  lies 
on  the  distributees  to  show,  that  with  proper  diligence,  they  could 
have  been  collected. — S.  G 410 

18.  Same;  extra  allowance;  commissions;  attorneys  fees. — An  exe- 
cutor will  not  be  denied  his  commissions,  except  in  cases  of  willful 
default,  or  gross  negligence  ;  a  reasonable  compensation,  in  addi- 
tion to  his  usual  commissions,  will  be  allowed  him  for  extra  services, 
in  a  proper  case  ;  also,  reasonable  attorney's  fees  incurred  about 
the  business  of  the  estate. — S.  C 410 

19.  Same ;  Confederate  treasury  notes  received  bona  fide,  and  funded, 
allowed. — Executor  entitled  to  a  credit  for  Confederate  treasury 
notes  received  bona  fide  in  collection  of  debts  due  the  estate,  and 
partly  funded  in  Confederate  4  per  cent,  certificates. — S.  C. 410 

20.  Adu^inistrator  ;  conversion  of  property  of  estate. — An  administrator, 
who  is  guilty  of  a  tortious  conversion  to  his  personal  use  and  ad- 
vantage, of  the  property  of  an  estate  entrusted  to  his  care,  as  an 
administrator,  is  chargeable  with  the  highest  value  of  the  property 

so  taken  by  him. — Irby,  A  dm'r,  v.  Kitchell,  AdmW 436 

21.  Same;  same;  estoppel. — An  administrator,  who  finds  property 
among  the  assets  of  the  estate,  and  takes  possession  of  it  as  the 
property  of  the  estate,  and  sells  it,  having  no  claim  to  it  himself, 
and  not  being  claimed  by  any  other  person,  is  estopped  from 
setting  up  a  claim  adverse  to  the  estate,  and  is  liable  to  the  estate 

for  the  property  thus  sold. — S.  C 436 

22.  Administrator;  failing  to  take  security  becomes  liabU. — It  is  the 
duty  of  an  administrator,  on  selling  property  of  the  estate,  on  a 
credit,  to  take  note  or  bond,  with  two  sufficient  sureties,  and  if  he 
fails  to  do  so,  he  becomes  liable.     See  Code,  §  2077  (1752). —  Walls 

V.  OHgsby,  Adm'r 473 
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23.  Married  woman  distributee;  estoiypel— Where  the  administrator 
of  an  estate  sells  a  crop  of  cotton,  belonging  to  the  estate,  on  a 
credit,  and  takes  from  the  purchaser,  who  afterwards  becomes  in- 
Bolvent,  a  note  without  sureties,  and  the  husband  of  one  of  the 
distributees  of  said  estate  actively  assists  in  making  the  sale,  but 
it  is  not  shown  that  he  knew  of,  or  approved  the  taking  the  note 
without  sureties,  she  will  not  be  held  to  be  estopped  from  objecting 
to  the  note  as  a  credit  to  the  administrator  on  final  settlement. — 

S.  C 473 

24.  Administrator;  conversion. — An  administrator  who  lends  out  the 
money  of  the  estate,  thereby  converts  it,  and  so  makes  himself 
liable  for  the  amount,  on  final  settlement.— N.  C 4:73 

25.  Administrator  of  deceased  guardian ;  extent  of  liability.— ka.  ad- 
ministrator of  a  deceased  guardian,  on  final  settlement  of  his 
intestate's  guardianship,  is  liable  only  for  the  assets  which  have 
come  to  his  hands. — Stanmyre,  Adm'r,  v.  Foster 628 

26.  When  administrator  is  chargeable  with  money  collected  by  his  at- 
torney.—A.n  administrator  who  permits  an  attorney  to  retain  in 
his  hands  for  several  years,  money  of  the  estate  collected  by  him, 
without  any  effort  to  collect  it  from  the  attorney,  is  chargeable  with 

such  money,  on  motion  of  the  parties  interested. — Abercrombie  v. 
Skinner •  ^^^ 

27.  Administrator  chargeable  with  funds  retained  by  attorney  as  Ms 
fee.— An  administrator  who  permits  an  attorney,  whether  under 
an  agreement  or  not,  to  retain  funds  of  the  estate  collected  on  a 
judgment,  in  payment  of  his  fees,  is  chargeable  therewith,  and 
should  discharge  himself  by  a  receipt,  or  in  some  other  way. — 

S.  C :   633 

28.  Conversion  of  trust  funds  by  administrator.— A.n  administrator 
who  mixes  the  trust  funds  with  his  own,  and  uses  them  in  his 
business,  is  chargeable  with  the  value  of  such  funds,  at  the  time  of 
the  conversion,  or  with  the  profits  made  by  such  use,  at  the  elec- 
tion of  the  cestuis  que  trust. — McElroy  v.  Thompson,  Adm'r 656 

EXEMPTION. 

1.  Property  exempt.— Where  E.,  "head  of  a  family,"  owns  two  mules 
and  no  horse  or  pair  of  oxen,  and  fi.  fas.  from  a  justice's  court  are 
levied  upon  one  of  them,  "  Kit;"  and  on  the  same  day  a^i.  fa.  from 
the  circuit  court  against  said  E.  is  placed  in  the  hands  of  the  sher- 
iff ;  and  after  the  levy  as  aforesaid,  E.  agrees  with  a  third  party, 
that  if  said  party  will  satisfy  the  justice's  fi.fas.  he  shall  have  the 
mule  "Kit;"  and  the  said  parjy  satisfies  said.fi.  fas.,  and  afterwards 
exchanges  "Kit"  for  the  other  mule  belonging  to  said  E.;  and  the 
mule  "Kit"  is  afterwards  taken  and  sold  by  the  sheriff  under  the 
circuit  court  fi.  fa.,  notwithstanding  the  said  E.  made  claim  and 
afiBdavit  that  she  was  exempt  under  the  statute, — held,  that  the  mule 
"Kit,"  under  the  circumstances,  is  exempt  from  sale  under  the  cir- 
cuit court  fi.  fa.,  and  that  the  sheriff  is  liable  to  this  action.— Gam6Ze 

V.  BeynoUs 238 

48 
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2.  Homestead;  setting  apart,  by  freeholders  under  §  2881,  B.  C. — In  a 
proceeding  by  freeholders  appointed  by  the  sherifiF,  under  §  2881, 
Revised  Code,  to  appraise  and  set  apart  the  homestead  exempt  from 
execution,  if  the  freeholders  so  appointed  occupy  the  relation  of 
officers  to  the  court,  (of  which  quere?)  and  the  court  can  correct 
irregularities  in  their  conduct,  the  action  of  the  freeholdfers  should 
never  be  disturbed  unless  in  case  of  fraud  or  corruption,  or  irregu- 
larities seriously  aflfecting  the  rights  of  one  or  both  the  parties. — 
Pomroy  v.  Bunting 250 

3.  Same.- — In  setting  apart  the  homestead  of  the  value  of  five  hundred 
dollars,  the  statute  does  not  require  that  mathematical  accuracy 
should  be  observed. — S.  C 250 

4.  Assignment  of  dower  to  widow  no  bar  to  exemption  »f  land,  to  value 
of  $500,  for  benefit  of  widow  and  children,  as  against  creditors. — 
Under  §  2061  (1738)  of  the  Revised  Code,  the  widow  and  children 
are  entitled,  as  against  creditors  ;  that  is,  when  the  lands  of  dece- 
dent have  to  be  sold  to  pay  debts,  to  have  so  much  of  the  land  as 
will  amount,  in  value,  to  five  hundiod  dollars,  set  apart  for  their 
benefit ;  and  this,  notwithstanding  dower  may  have  been  assigned 

to  the  widow. — Jordan  v.  Strickland,  Jdm'r 315 

5.  Proceedings  to  enforce  this  right. — If  the  probate  court,  in  a  proper 
case,  does  not  proceed  "to  lay  off  and  set  apart"  this  land,  accord- 
ing to  the  statute,  (§  2061  (1738)  par.  6),  a  petition  to  the  probate 
court  to  enforce  the  right  of  the  widow  and  children,  is  a  proper 
proceeding. — S.  C 315 

6.  Widow's  petition  for  homestead  exemption  ;  objection  to  form  of. — 
Where  the  petition  of  the  widow  for  the  homestead  exemption,  of 
the  value  of  $500  of  her  husband's  lands,  fails  to  set  out  the  names 
of  the  minor  children,  and  no  objection  is  made  on  that  account  in 
the  court  below,  such  an  objection  being  made  for  the  first  time  in 
this  court,  can  not  avail. — Johnston  v.  Davenport,  Adm'r 317 

7.  Widow's  dower  ;  homestead  exemption.— The  fact  that  the  \sidow  has 
a  separate  estate,  of  greater  value  than  her  dower  and  distributive 
share,  will  not  bar  the  right  of  herself  and  minor  children  to  their 
homestead  exemption,  of  the  value  of  $500,  in  the  lands  of  her  hus- 
band.—^y.  C ■ 317 

8.  Homestead  exemption  ;  notice  of  must  be  given  to  the  proper  person. 
The  benefit  of  the  homestead  law,  which  secures  to  the  head  of  a 
family  real  property  to  the  value  of  five  hundred  dollars,  exempt 
from  execution,  is  lost,  if  the  exemption  is  not  brought  to  the  no- 
tice of  the  proper  person  before  the  sale.  The  fact  that  the  defend- 
ant in  execution  did  not  know  of  the  levy  can  not  aflfect  the  princi- 
ple.—BeH  v.  Davis 460 

FRAUD. 

1.  Fraud  on  the  part  of  one  party  io  a  transaction  renders  it  voidable. 
As  between  the  parties  to  a  transaction,  any  advantage  obtained  by 
one  party  thereto  by  fraud,  renders  it  voidable  at  the  election  of 
the  other,  seasonably  expressed.— Cfeamtcrs  v.  Crook 171 
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2.  Introduction  of  false  testimony  to  sustain  a  claim.— Where  a  party 
to  an  award  introduces  testimony  before  the  arbitrators  to  sustain 
a  claim,  when  in  fact  he  had  no  sucn  claim,  and  ought  to  have 
known  that  he  had  not,— held,  that  in  law,  such  claim  and  his  evi- 
dence thereof,  was  fraudulent. — S.  C 171 

FRAI]?),  STATUTES  OF. 

1.  Statute  of  frauds.— E.  signed  a  note,  as  the  surety  of  B.,  in  consid- 
eration of  a  verbal  promise  made  to  him  by  P.,  who  was  afterwards 
garnisheed  as  a  debtor  of  B.,  that  if  he,  E.,  would  sign  the  note, 
he.  P.,  would  pay  it.  This  promise  was  made  before  the  service  of 
the  garnishment  upon  P.,  and  pursuant  to  the  promise,  P.  paid  a 
part  of  the  note  after  the  service,  and  subsequently  accounted  to 
E.  for  the  balance  of  the  note,— held,  that  the  promise  was  not 
within  the  statute  of  frauds,  and  that  independently  of  this,  the 
statute  of  frauds  does  not  prevent  the  voluntary  execution  by  the 
parties,  of  a  contract,  within  its  provisions,  nor  annul  it  when  exe- 
cuted.— Oodden  v.  Pierson 370 

GARNISHMENT. 

J.  Judgment  against  firm  name,  and  garnishment  thereon;  what  property 
may  le  subjected  by.— A  creditor,  who  brings  his  suit  against  a  firm, 
in  conformity  to  the  provisions  of  §  2142  of  the  Code,  (Eev.  Code, 
§  2538,)  and  proceeds  to  judgment  against  the  "common  name," 
has  no  authority  to  run  an  execution  against  the  individual  prop- 
erty of  one  of  the  associates,  but  only  against  the  joint  property  of 
all ;  and  for  a  like  reason,  when  such  creditor  has  elected  to  bring 
his  suit  against  the  firm,  or  common  name,  he  can  not  by  process 
of  garnishment,  subject  the  individual  property  of  one  of  the  asso- 
ciates to  the  satisfaction  of  the  judgment.— iFF^/maw,  Moses  ^  Co.  v. 
Stewart • --■  ^63 

2.  Garnishee's  answer  must  conform  to  the  writ— A.  garnishee,  being 
summoned  to  answer  what  he  was  indebted  to  the  firm  of  E.  M. 
D.  &  Co.,  in  his  answer,  failed  to  mention  or  allude  to  E.  M.  D.  & 
Co.,  but  answered  that  he  was  indebted  to  J.  W.  R.,  whose  name 
did  not  appear  upon  the  process  of  garnishment,  whereupon  he 
was  forthwith  discharged  by  the  conTt,—held,  that  this  was  an  er- 
ror, which  will  reverse  the  case  on  appeal. — S.  C 163 

3.  Garnishment ;  revivor  of  cause  on  death  of  contestant. — If  the  con- 
testant, in  a  proceeding  by  garnishment,  appears  and  propounds 
his  claim— Revised  Code,  §2978,  (2550,1— and  afterwards  dies  be- 
fore the  contest  is  ended,  it  is  the  duty  of  the  plaintiff,  and  not  the 
garnishee,  to  have  the  cause  revived  against  the  personal  represent- 
atives of  the  contestant ;  and  until  it  is  so  revived,  no  judgment 
can  be  rendered  against  the  garnishee. — Linn  v.  Taylor  <fc  Co 303 

4.  Contest  over  garnishee's  answer.— The  plaintiff"  in  attachment  by  gar- 
nishment, will  not  be  permitted  to  af&rm,  in  controverting  the 
truth  of  the  garnishee's  answer,  the  validity  of  the  sale  of  certain 
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property  by  the  defendant  to  the  garnishee,  in  order  to  subject 
him  to  the  payment  of  the  purchase-money  therefor,  and  at  the 
same  time  attack  the  sale  for  fraud. — Godden  v.  Pierson 370 

5.  What  property  may  be  reached  by. — The  legal  rigths  only,  of  the  de- 
fendant in  attachment,  can  be  reached  by  process  of  garnishment ; 
such  monied  demands  as  might  be  recovered,  in  an  action  of  debt, 
or  indebtitatus  asaumpsit ;  and  also,  such  property  as  would  be  li- 
able to  seizure  and  sale,  under  execution,   against  defendant. — 

S.  a 370 

6.  Garnishee's  answer  as  evidence. — When  the  answer  of  a  garnishee  is 
oflfered  in  evidence  by  the  plaintifif,  for  the  purpose  of  contradict- 
ing the  statements  of  the  garnishee,  made  as  a  witness  on  cross- 
examination,  the  garnishee  is  entitled  to  have  the  whole  of  his 
answer  read  to  the  jury. — S.  G 370 

GUAEDIAN  AND  WARD. 

1.  Affidavit  of  executor  of  guardian  to  his  account  current ;  certain  mat- 
ters therein,  not  admissible.— So  much  of  an  affidavit  attached  to  the 
account  of  the  executor  of  a  deceased  guardian,  filed  lor  final  settle- 
ment, as  sets  forth  that  his  testator,  as  he  believed,  did  not  use 
the  funds  of  his  ward  for  his  own  purposes  ;  that  he  (the  said 
testator)  was  unable,  during  certain  years,  to  loan  out  the  funds  of 
his  ward  ;  and  that  he  had  on  hand,  when  he  died,  a  considerable 
sum  in  Confederate  bills,  is  not  available  for  any  purpose  against 
the  ward,  and  if  used  in  any  way  on  the  trial,  against  his  objection, 

it  is  error. — Otcen,  by  Mclver,  v.  Peebles,  Exr 338 

2.  Guardian;  when  liable  for  hire  of  slave  and  medical  bills. — A 
guardian  who  appropriates  the  services  of  a  slave  belonging  to  his 
ward,  is  chargeable  with  hire  ;  and  is  responsible  for  medical  bills 
incurred  on  slave's  account,    during  the  time  of  such  service. — 

S.  C 338 

3.  Same  ;  when  entitled  to  credit  for  certain  investments. — A  guardian 
who  has  invested  the  funds  of  his  ward,  bona  fide,  in  Confederate 
States  bonds,  is  entitled  to  a  credit  for  the  sum  so  invested,  on  final 
settlement.    Eyed,  J.,  dissenting. — iS.  C 338 

4.  Same  ;  when  not  chargeable  with  interest. — A  guardian  is  not  charge- 
able with  interest  on  funds  which  he  could  not  with  reasonable 
diligence  loan  out,  safely.  — S.  C 338 

5.  Same;  what  a  proper  credit  for.— A  guardian  should  be  allowed  a 
reasonable  credit  for  board  furnished  his  ward ;  and,  also,  for  keep- 
ing of  ward's  horse,  in  a  proper  case. — S.  C 338 

6.  Evidence;  declarations  of  party. — Declarations  of  the  executor, 
touching  transactions  of  his  testator,  which  related  to  said  testator's 
guardianship,  admissible  for  the  ward. — S.  C 338 

7.  Confederate  treasury  notes;  guardian — settlement. — Confederate 
treasury  notes  received,  bona  fide,  by  a  guardian,  in  behalf  of  his 
ward,  and  funded  in  Confederate  bonds,  allowed  as  a  credit  to  the 
guardian,  on  final  settlement. —  Wallhall  v.  Walthall 450 
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8.  Guardian;  when  liable  for  compound  interest. — It  is  the  duty  of  a 
guardian  to  charge  compound  interest  on  debts  due  after  maturity, 
and  he  must  account  in  like  manner. — Revised  Code,  §  2427, 
(2024o^.  But  this  law  does  not  relate  to  the  interest  chargeable 
against  a  guardian  on  funds  in  hand.  Bybd,  J.,  dissenting  to  last 
clause. — Brand  v.  Abbott 499 

9.  Same;  general  liability  to  pay  interest. — A  guardian  is  not  liable 
for  interest  at  all,  if  he  can  prove  that  he  could  not,  with  reason- 
able diligence,  loan  out  the  money  of  his  ward  safely  ;  unless  it  is 
shewn  that  he  has  used  or  converted  the  same. — S.  C 499 

10.  Guardian;  conversion  by  ;  rule  of  damages. —If  gna,rdia.n,  in  1863 
or  1864,  converts  a  certain  amount  of  Confederate  treasury  notes, 
belonging  to  his  ward,  he  is  chargeable,  not  with  the  nominal 
amount  of  the  treasury  notes  so  converted,  but  their  value.  Bted,  J., 
dissenting. — S.   C 499 

1 1.  Investment  by  guardian,  in  Confederate  States  four  per  cent,  cer- 
tificates.— Under  the  provisions  of  the  act  of  the  legislature,  approv- 
ed November  9th,  1861,  a  guardian  was  authorized,  during  the  war, 
to  invest  the  funds  of  his  ward's  estate  in  Confederate  States  four 
per  cent,  certificates.  (Btbd,  J.,  dissenting.)— Hoffman  v.  Stoude- 
mire 593 

12.  Same  ;  failure  to  report  in  sixty  days. — The  failure  of  the  guardian 
to  report  such  investment  to  the  proper  court,  within  sixty  days,  as 
required  by  said  act,  does  not  deprive  him  of  a  right  to  a  credit  for 
such  investment,  provided  he  had  a  good  cause  for  not  reporting  it. 
This  right,  consummated  and  vested  under  the  de  facto  govern- 
ment of  the  State,  is  not  taken  away  by  the  restitution  of  the  au- 
thority of  the  United  States.— 5.  C .593 

13.  Conversion  by  guardian  of  ward's  funds. — Where  a  guardian  con- 
verts the  funds  of  his  ward  to  his  own  use,  by  investing  them  in 
property,  the  ward  is  entitled,  at  his  election,  to  have  the  property 
and  the  profits  derived  therefrom.  — Martin  v.  Baborn 648 

14.  Liability  of  a  guardian  who  becomes  administrator  of  his  ward's 
estate. — Where  the  ward  dies,  and  the  guardian  takes  out  letters  of 
administration  upon  his  estate,  the  administrator  and  his  sureties 
on  his  administration  bond  become  liable  for  the  administration 
of  all  assets,  which  the  administrator  held  formerly  as  guardian,  and 
which  were  on  hand  when  letters  of  administration  were  granted, — . 
Baker  et  al. ,  Adm'r,  v.  Wood,  Adm'r 664 

INSOLVENT  ESTATES. 

1.  Insolvent  estate;  filing  claims  against. — It  is  not  necessary,  under 
section  2239,  (1833,)  Revised  Code,  for  the  claimant  to  present  the 
original  claim  to  the  executor  or  administrator,  in  order  to  hold 
him  liable  ;  the  presentation  of  a  copy  or  abstract,  or  even  notice 
given  of  the  claim,  with  the  assertion  of  the  liability  of  the  estate, 
and  that  the  executor  or  administrator  was  looked  to  for  payment, 

is  sufficient.— Fiinm,  Adm'r,  v.  Shackleford 202 

2.  Same. — A  copy  of  a  bill  of  exchange,  drawn  and  endorsed  by  a  de- 
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cedent,  and  verified  by  affidavit,  is  filed  as  a  claim  against  his  estate, 
and  the  affidavit  asserts  that  the  "bill  of  exchange  is  a  correct  claim 
against  the  estate  of  said  J,  A.  B.,  and  is  due  and  unpaid,"  and  that 
affiant  is  "the  owner  and  holder"  of  the  original  bill, — held,  to  be  a 
sufficient  filing  of  the  claim,  within  the  meaning  of  section  1847  of 
the  Code,  and  that  the  said  claim  and  affidavit  are  sufficient  to  au- 
thorize the  allowance  of  the  claim  without  further  proof,  no  objec- 
tion having  been  made  to  its  allowance  within  twelve  months  after 

the  estate  was  declared  insolvent.     (Code,  §  1853.) — S.  G 202 

3.  Pleading  in  probate  court. — The  same  strictness  of  pleading  is  not 
requisite  in  the  assertion  of  rights  in  the  probate  court,  as  in  the 
courts  of  common  law  jurisdiction  ;  and  if  the  claim  and  the  affidavit 
show  a  substantial  subsisting  liability  in  favor  of  the  claimant 
against  the  decedent,  and  asserts  it  in  general  terms,  although  not 
with  the  particularity  of  pleadings  in  the  courts  of  common  law,  it 
is  sufficient.— aS.   C 202 

JUDGES. 

1.  Presiding  judge  ;  interest  toMch  tcill  disqualify. — The  interest  which 
will  disqualify  a  judge  to  sit  in  "  any  cause  or  proceeding,"  under 
section  635,  (560, )  Revised  Code,  must  be  a  direct  and  immediate 
interest  in  the  "  cause  or  proceeding." — Ellis  v.  Smith 349 

2.  Probate  judge;  question  of  qualification. — A  probate  judge,  who  re- 
ceived from  a  guardian,  against  whom  a  decree  had  been  rendered, 
in  his  court,  Confederate  treasury-notes,  and  gave  a  receipt,  as 
judge,  for  the  same,  "in  full  payment  of  said  decree,"  is  not  in- 
competent, from  interest,  to  preside  on  the  trial  of  a  motion  made 
by  said  guardian  to  quash  a  fi.  fa.  afterwards  issued  upon  such 
decree,  and  enter  satisfaction  of  the  same,  on  account  of  the  Con- 
federate treasury  notes  paid  to,  and  receipted  for  by  said  judge,  as 
aforesaid.— (S.  C 349 

JUDGMENT  AND  DECEEES. 

1.  Confederate  treasury-notes ;  payment  in. — A  payment  in  Con- 
federate treasury-notes  of  a  probate  court  money-decree,  made  by 
the  party  against  whom  the  decree  was  rendered,  to  the  judge  of 
said  court,  is  not  a  valid  payment,  or  satisfaction  of  said  decree. — 
Ellis  V.  Smith 349 

2.  Judgment;  satisfaction  of. — Where  there  is  a  judgment  entry,  that 
the  plaintifi"  recover  of  the  defendant  the  amount  assessed  by  the 
jury,  in  money,  the  plaintifif  has  a  right  to  satisfaction  of  the  judg- 
ment, in  whatever  currency  may  be  a  legal  tender  ;  and  the  de- 
fendant has  the  right  to  satisfy  the  judgment  by  a  payment  in  like 
currency. — Chambers  v.  Walker 445 

3.  Judgment  nil  dieit ;  effect  of . — Where  parties  appear  in  a  case  and 
submit  a  motion,  and  afterwards  a  judgment  nil  dicit  is  rendered 
against  them,  all  irregularities  are  cured,  which  should  have  been 
objected  to  in  the  court  below.  And  where  the  writ,  or  summons, 
is  returned  as  to  one  of  the  defendants,    "  not  found,"  and  the 
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record  afterward  recites,  that  "the  parties  came  by  their  attorneys," 

a  judgment  against  all  will  be  held  good.— Eaton  v.  Harris 491 

4.  Action  on  contract  against  several  defendants;  when  judgment  must 
be  against  all. — In  an  action  on  a  contract  against  several  defend- 
ants, where  the  pleas  are  joint  by  all,  and  no  defense  personal  to 
any  one,  the  recovery  must  be  against  all,  or  none. — Park  et  al.  v. 
Edge 631 

JURISDICTION. 

1,  Courts  must  he  held  within  the  time  prescribed  iy  law. — When  a 
time  is  prescribed  by  law  within  which  a  court  shall  be  held,  it  is 
essential  to  the  validity  of  the  court  that  its  jurisdiction  should  be 
exercised  within  the  time  prescribed,  and  if  it  transacts  business  at 
another  and  a  different  time,  its  acts  done  within  that  time  are 
absolutely  void.— Oarlick  v.  Dunn,  Exer 404 

2.  Same;  same. — Although  a  circuit  court,  by  misunderstanding, 
was  held  the  week  before  the  time  appointed  by  law  for  holding  the 
same,  and  the  _^rs(  week  of  the  term  proper  was  regarded  as  the 
second,  this  will  not  effect  the  validity  of  a  judgment  rendered  on 
the  second  day  of  the  second  week. — S.  C. . .., 404 

JURY. 

1.  Verdict  of  jury  ;  what  regarded  as  superfluous. — There  is  no  differ- 
ence in  legal  effect,  between  a  verdict  assessing  the  plaintiff's  dam- 
ages at  a  given  number  of  dollars,  "in  gold,"  and  a  verdict  which 
assesses  his  damages  at  a  given  number  of  dollars,  without  the 
words  '  'in  gold, "  and  if  these  words  are  inserted  in  a  verdict  they 
are  superfluous,  and  in  making  up  the  judgment  entry,  need  not 
be  regarded.- C/iam&crsv.    Walker 445 

JUSTICE  OF  THE  PEACE. 

1.  Justice  of  the  peace;  civil  jurisdiction  of. — The  provisions  of  §  9 
of  article  6  of  the  constitution  of  1865,  which  declares  that  the 
jurisdiction  of  justices  of  the  peace  in  civil  cases,  "shall  be  limited 
to  causes  in  which  the  amount  in  controversy  shall  not  exceed  one 
hundred  dollars,"  did  not  vest  in  said  justices  jurisdiction  to  that 
extent,  but  left  it  with  the  legislature  to  determine  to  what  extent 
this  jurisdiction  should  be  exercised,  in  the  class  of  cases  named  ; 
and  until  the  passage  of  the  act  of  the  20th  February,  1866,  (Acts 
J865-'6,  p.  60,)  justices  of  the  peace  could  not  exercise  jurisdiction 
in  actions  founded  on  contracts,  where  the  sum-  claimed  exceeded 
fifty  dollars. — Pearce  v.  Pope 319 

2.  Same  ;  same.— The  said  act  of  the  20th  February,  1866,  conferred 
upon  justices  of  the  peace  jurisdiction  "of  all  actions  founded  on 
any  contract,  where  the  sum  claimed  does  not  exceed  one  hundred 
dollars,"  but  did  not  change  its  extent  in  the  other  classes  of  civil 
suits  as  fixed  by  the  Code,  §  711.— (Revised  Code,  §  841.)— 5.  C. . .  319 
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1.  Lease;  when  assumpsit  for  use  and  occupation  will  lie. — Where  a 
tenant  for  a  term,  under  an  agreement,  has  once  entered  npon  the 
demised  premises  and  become  vested  with  the  term,  a  recovery  of 
the  rent  for  the  entire  term  may  be  had,  without  any  other  proof  of 
use  and  occupation,  than  such  entry  by  him,  although  it  may  ap- 
pear that  he  afterwards  quitted  the  premises  long  before  his  term 
expired. — Tully  v.  Dunn 262 

2.  Same. — Where  the  tenant  has  not  entered  into  possession  at  all 
under  the  lease  or  agreement,  either  in  person  or  by  an  under-ten- 
ant or  agent,  assumpsit  for  use  and  occupation  will  not  lie,  but  the 
remedy,  generally,  is  upon  the  lease  or  agreement. — S.  C 262 

3.  Same;  landlord  and  tenant. — If  the  tenant  commits  a  breach  of 
the  contract  by  his  failure  to  enter  upon  its  performance,  the  land- 
lord may  let  the  premises  be  idle  and  recover  rent  for  the  whole 
term,  or  he  may  piit  an  end  to  the  contract  of  lease,  by  entrj'.  In 
the  latter  event,  the  tenant  is  not  thereby  released  from  liability  for 
such  damages,  as  may  have  been  sustained  by.  the  breach  of  his 

*-  contract.— ,S.  C 262 

4.  Lease  of  apartments  ;  destruction  of,  hyfire. — By  the  lease  of  apart- 
ments in  a  building,  in  a  town,  for  the  purpose  of  trade,  the  lessee 
takes  only  such  interest  in  the  subjacent  land  as  is  dependent  upon 
the  enjoyment  of  the  apartments  rented  and  necessary  thereto  ; 
and  if  they  are  totally  destroyed  by  fire,  this  interest  ceases. — 
McMillan  v.  Soloman 356 

6.  Same;  same. — -The  relation  of  landlord  and  tenant,  upon  such  a 
lease,  is  dissolved  by  the  destruction  of  the  apartments  by  fire,  and 
thenceforward  the  lessee  has  no  interest  in,  or  right  to  the  land, 
of  which  an  eviction  can  be  predicated. — S.    C 256 

6.  Same  ;  same. — By  the  destruction  of  the  entire  subject  of  the 
lease,  the  accruing  of  rent  ceased,  and  the  landlord  can  only  re- 
cover the  rent  up  to  the  time  of  the  fire.  —  S.  C 356 

7.  Rent;  what  will  not  defeat  recovery  of . — The  taking  possession  of 
rented  premises,  by  the  lessor  after  the  accrual  of  Weekly  install- 
ments, will  not  defeat  the  right  to  recover  for  such  installments,  — 
May  V.  Diaz 383 

LEGACY  AND  DEVISE. 

1.  Bequest ;  what  is  general  legacy. — A  bequest  in  these  words,  "I 
give  to  my  brother,  T.  L.  G.,  twenty  thousand  dollars  in  Confed- 
erate States  bonds,"  is  a  general,  and  not  a  specific  legacy,  even 
though  the  testator  have  at  the  time  of  making  the  will,  bonds  of 
that  class,  in  quantity  equal  to,  or  greater  than  the  legacy  given. 
This  fact  maybe  ground  for  an  argument,  and  combined  with  other 
circumstance,  may  lead  to  the  conclusion  that  a  specific  legacy  was 
intended,  but  can  not  of  itself  change  the  class  of  legacies  from 
general  to  specific. — Gilmer's  Legatees  v.  Gilmer's  Ex'rs 9 

2.  Same  ;  in  Confederate  ionds.— The  said  bonds  of  the  Confederate 
States,  having  become  utterly  worthless,  the  legacy  given  in  said 
clause  of  the  will  fails,  and  the  legatee  takes  nothing  on  account 
thereof.— 5.  C 9 
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3.  Same;  general  and  specific. — A  bequest  to  E.  G.,  of  a  specified 
amount  of  certain  bonds,  which  the  testator  held,  is  a  specific  legacy, 
and  should  be  paid  out  of  bonds  of  the  estate  of  the  specified  char- 
acter, without  abatement.  But  a  bequest  to  one  "of  five  thousand 
dollars  in  railroad  bonds,"  is  a  general  legacy,  and  if  there  is  any 
deficiency  of  the  kind  of  bonds,  must  be  supplied  out  of  the  gen- 
eral assets  of  the  estate. — (S.   C 9 

4.  Same;  ademption  of. — Where  the  testator  gave  to  a  legatee  under 
the  will,  a  certain  amount  in  notes,  in  which  said  legatee's  note 
was  included,  and  at  the  time  of  making  the  will  the  testator  held 
the  note  on  said  legatee,  and  afterwards  and  before  his  death,  gave 
it  to  him,  the  legacy  will  be  abated  by  the  amount  of  the  note  thus 
given  to  the  legatee. — S.   C 9 

5.  Same. — A  bequest  to  P,  O.  H.,  "of  ten  thousand  dollars  in  notes, 
or  Confederate  States  bonds,  at  the  option  of  my  executors,"  vests 
in  the  executors  a  discretion  which  the  courts  will  not  interfere 
with,  and  Confederate  States  bonds  being  worthless,  such  legacy 
must  fail  at  the  option  of  the  executors. — S.  C 9 

6.  Same. — A  bequest  to  J.  W.  A.,  "of  six  thousand  dollars,  to  be 
taken  in  notes  and  Confederate  States  bonds,  proportioned,  at  the 
discretion  of  my  executors, "  is  to  be  paid  in  notes  to  such  an  extent 

as  the  executors  may  determine. — S.  C 9 

7.  ;Same.— A  bequest  for  the  erection  of  monuments  to  the  memory 
"of  Gen.  S.  J.,  of  Va.  and  Col's.  T.  C.  and  B.,  of  Ga.,"  is  valid  ; 
bxat  a  bequest  for  "assisting  to  raise  monuments  to  the  memoi*y  of  all 
other  ojfficers  and  soldiers  from  the  State  of  Alabama  who  distin- 
guished themselves,  or  those  who  have  died  from  wounds,  or  were 
killed  in  defense  of  their  country,  in  the  present  war  between  the 
United  States  and  the  Confederate  States,"  is  void  on  accoiant  of  the 
impossibility  of  its  performance. — <S'.  C 9 

8.  Identity. — Upon  proper  proof  of  identity,  the  "Annual  Alabama 
Conference  of  the  Methodist  Episcopal  Church  South"  may  take  a 
legacy  to  "the  Alabama  Methodist  Conference  South." — A  la.    Con. 

M.  K  Church  v.  Price 39 

LIEN. 

1.  Suspension  of  State  laws  between  20th  July  and  2\st  September, 
186b, — The  laws  enacted  by  the  legislature  subsequent  to  the  1 1th 
day  of  January,  IdOl,  were  not  in  force  between  the  20th  day  of 
July,  1865,  when  the  provisional  governor  of  Alabama  issued  a  pro- 
clamation declaring  the  civil  and  criminal  laws  of  the  State,  ' '  as 
they  stood  on  the  11th  day  of  January,  1861,  except  that  portion 
which  relates  to  slavery,  to  be  in  full  force  and  operation,"  and  the 
21  st  day  of  September,  1865,  when  the  State  convention,  called  by 
the  provisional  governor,  adopted  an  ordinance  ratifying,  with 
certain  specified  exceptions,  all  the  laws  enacted  by  the  legislature 
subsequent  to  the  11th  day  of  January,  1861.  (Reaffirming  Jeffries 
and  Jeffries  v.  State,  39  Ala.  Eep.  655.)—  Winters  v.  JJickerson 92 
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2.  Ordinance  21  at  September,  1865,  restored  said  laws  and  liens  de- 
pendent on  them. — By  the  adoption  of  said  ordinance  on  the  21  st 
day  of  September,  1865,  all  the  laws  enacted  by  the  legislature  sub- 
sequent to  the  11th  day  of  January,  with  certain  specified  excep- 
tions, were  ratified,  and  such  laws  thus  ratified,  and  the  liens  de- 
pendent on  them,  were  reinvigorated,  so  that  they  could  be  enforc- 
ed thereafter,  as  they  could  have  been  before  their  suspension,  by 
the  provisional  military  governor. — S.  C. 92 

3.  On  transitory  seizin  in  trust;  no  lien  attaches. — T>.  became  the  pur- 
chaser of  certain  real  estate  at  public  sale,  as  highest  bidder,  but 
paid  no  part  of  the  purchase-money  ;  by  agreement  with  A.  he  re- 
sold the  same  property  to  A.  at  an  advance  ;  at  this  time  C.  held  a 
judgment  against  D.  The  payment  of  the  purchase-money  by  A. 
to  D.  on  his  purchase,  and  of  D.  to  C,  as  agent  of  the  vendor,  on 
the  first  purchase,  was  one  transaction  ;  the  monies  being  paid, 
and  the  several  deeds  duly  executed  and  delivered  at  the  same 
time,  and  it  being  understood  that  A.  paid  the  money  to  D.  to  en- 

*able  him  to  pay  his  vendor,  so  as  to  obtain  a  title,  by  which  he 
would  be  enabled  immediately  to  convey  title  to  A., — held,  that 
under  such  a  state  of  the  case,  a  court  of  equity  must  regard  the 
transitory  seizin  of  D.  as  being  in  trust  for  A.,  and  that  the  prior 
equity  of  A.  prevented  the  lien  of  the  judgment  against  D.  from 
attaching  to  the  land. — Aicardi  v.  Craig 311 

4.  Chancery  court;  jurisdiction  of,  in  enforcing  equitable  liens. — R.  be- 
ing indebted  to  M.  by  two  promissory  notes,  secured  by  deed  of 
trust  on  certain  lands,  in  consideration  of  M.'s  forbearance  in  fore- 
closing, made  a  contract  with  M.,  by  which  K.  was  to  cultivate  the 
land  in  cotton  for  one  year,  and  to  give  M.  one-half  of  the  cotton 
raised  on  the  land,  the  same  to  be  credited  on  the  notes,  giving  a 
lien  on  the  whole  crop  for  the  payment  of  the  one-half ;  R.  died 
during  the  year,  and  his  estate  declared  insolvent, — held,  that  M. 
obtained  an  equitable  lien  on  the  cotton,  which  he  could  enforce  in 
a  court  of  equity,   and  that  as  between  M.  and  the  creditors  of  R., 

the  former  had  the  superior  lien. — Kirksey,  Adm'r,  t?.  Means 426 

LIMITATIONS,  STATUTES  OF. 

1.  What  will  avoid  iar  of. — Previous  to  the  change  in  the  law  made 
by  §  2914,  (2490, )  Revised  Code,  the  acknowledgment  of  an  exist- 
ing debt  and  an  obligation  to  pay  it,  avoided  the  bar  of  the  statute 

of  limitations. — Bradford  v.  Barclay,  Adni'r 375 

2.  The  act  of  19th  February,  1^67,  in  relation  to  set-off ;  construction 
of.  — Where  the  defendant  pleads  a  set-off,  and  the  plain tifl:"  replies 
the  statute  of  limitations  before  the  passing  of  the  statute  of  Febru- 
ary 19th,  1867,  (Revised  Code,  §  2647,  (2244  a, )  that  statute  does 
not  operate  retroactively,  so  as  to  deprive  plaintiff  of  the  benefit  of 
his  replication. — S.  C 375 

3.  Section  1543  of  the  Code,  not  a  statute  of  limitation,  or  non- 
claim. — The  second  section  of  the  ordinance  of  the  convention, 
approved  2l8t  September,  1865,  which  excludes  from  the  computa- 
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tion  of  time  necessary  to  complete  the  bar  of  the  statute  of  limita- 
tions and  non-claim,  a  certain  period,  has  no  application  to  the 
law  prescribing  the  term  of  the  court  to  which  an  endorsee  is  re- 
quired to  sue  the  maker,  in  order  to  hold  the  endorser  liable.  This 
latter  law  is  neither  a  statute  of  limitation  or  non-claim. — McDaniel 
V.  Dougherty 506 

MANDAMUS. 

1.  Officers  of  court;  mandamus. — Before  the  adoption  of  the  Revised 
Code,  §2794,  r2389,;  which  remedied  the  defect  in  §  2389  of  the 
Code  of  1852,  no  valid  judgment  for  costs  could  be  rendered  in 
favor  of  the  officers  of  court,  against  the  plaintiff,  on  his  failure  to 
revive  the  suit,  after  its  abatement  by  the  death  of  the  defendant. 
If  judgment  is  rendered  against  the  plaintiff,  in  such  a  case,  his 
remedy  is  by  mandamus,  and  not  by  appeal. — Westridge  v.  Officers 

of  Court 403 

2.  Discontinuance — mandamus — practice. — Under  the  facts  of  this  case 
(see  statement, )  there  was  no  discontinuance  of  the  suit  in  the  court  ' 
below.  [Bykd,  J.,  concurring  as  to  this  point,  held,  that  the  ap- 
plicant was  not  entitled  to  proceed  in  this  court  by  mandamus, 
but  should  have  waited  the  final  determination  of  the  cause  in  the 
court  below,  and  brought  the  point  before  this  court  by  appeal. 
Wajlkee,  C.  J. ,  held,  that  without  making  any  announcement  of 
the  law  of  the  case,  a  rule  nisi  should  be  granted.  See  his  opinion 
as  to  the  practice  of  the  supreme  court  in  martdamMs  cases.]— i'a;- 
parte  v.  Garland 559 

MAERIAGE. 

1.  Witness  ;  competency  not  affected  by  an  adulterous  connection. — 
Defendant  being  on  trial  for  murder,  a  woman  was  offered  as  a 
witness  for  the  State,  who,  on  her  voir  dire,  stated  that  she  and  the 
defendant  agreed  to  marry  ;  that  defendant  told  her  he  could  not 
get  a  license  for  them  to  marry  at  that  time,  because  "  all  the  old 
licenses  had  run  out,"  but  that  "  as  soon  as  the  new  licenses  came 
in"  he  would  get  a  license  and  marry  her,  and  upon  this  agreement 
they  cohabited, — held,  this  was  no  marriage,  but  an  adulterous  con- 
nexion, and  that  the  woman  was  a  competent  witness. — Itohertson 

V.  State 509 

2.  Marriage;  whether  valid  rmthout  license. — Whether,  under  our 
statutes,  a  legal  marriage  can  be  had  without  a  license,  and  with- 
out solemnization,  gwere .''  (Byrd,  J.,  on  this  point, — held,  that  a 
license  from  a  judge  of  probate  is  an  essential  pre-requisite  to  a 
valid  marriage.) — S.  C 509 

MILL-DAM. 

1.  Privilege  of  erecting  mill-dam — against  common  right;  record  must 
show  strict  compliance  with  statute. — The  privilege  of  erecting  a 
mill-dam  over  a  water  course  in  this  State,   is  against  common 
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right ;  and  to  uphold  the  grant  of  such  a  privilege,  the  record  must 
affirmatively  show  a  compliance  with  all  the  requisitions  of  the 
statute.  Dissenting  opinion,  by  Bibd,  J. — The  record  in  this  case 
does  not  show,  as  against  appellant,  any  error  for  which  this  court 
should  reverse. — Martin  v.  Rushton 289 

MORTGAGE. 

1.  To  establish  a  deed  absolute  on  its  face  as  a  mortgage;  tohat  is 
necessai'if. — Where  a  deed  is  absolute  on  its  face,  a  court  of  e'quity 
will  not  establish  it  as  a  mortgage,  "unless  the  proofs  are  clear, 
consistent,  and  convincing,  that  it  was  not  an  absolute  purchase  ; 
and  that  the  object  of  the  transaction,  as  understood  by  both 
parties,  was  to  create  a  security  for  money." — Phillips  v.  Croft 477 

NEW  TRIAL. 

1.  Wh«n  appeal  does  not  lie. — An  appeal  does  not  lie  from  the  action 
of  circuit  court  on  a  motion  for  a  new  trial,  under  the  provisions 
of  the  act,  approved  February  11th,   18G7.     (Eev.  Code,  §  2827.)—' 

Lockhart  r.  Wyatt 31 

Callahan  v.  Lott 167 

2.  Eehearing,  petition  for. — To  obtain  a  rehearing  under  the  pro- 
visions of  $$  2814,  (2408,)  2HI5,  (2409,)  Revised  Code,  the  petition 
should  set  forth  all  the  facts  relied  upon,  to  obtain  the  relief 
sought ;  the  affidavits  of  third  persons,  though  they  may  be  looked 
to  for  other  purposes,  cannot  be  considered  as  parts  of  the  petition.  — 
Callahan  c.  Lott 167 

NOTARY  PUBLIC. 

1.  Notary  is  an  agent  of  holder  of  commercial  paper  ;  son  may  act  for 
his  father  in  notarial  capacity. — The  relation  which  exists  between 
a  notary  and  the  holder  of  commercial  paper,  with  regard  to  the 
protest  thereof,  and  notice  to  the  drawer  or  endorser,  is  that  of 
principal  and  agent ;  and  a  son  of  the  holder  of  such  paper,  if  he 
be  a  notary,  may  act  as  agent  of  his  father  in  his  notarial  capacity. — 
Eason  V.  labell 456 

NOTICE. 

1.  Law  of  imi  in  relation  to  recording  decrees;  effect  of . — Under  the 
statute  of  1841  (Clay's  Digest,  354,  §  57,)  which  required  decrees  of 
the  chancery  court,  vesting  title  to  real  property,  in  either  of  the 
parties  to  a  suit,  to  be  recorded  in  the  office  of  the  clerk  of  the 
county  court  in  which  the  property  was  situated,  the  vesting  of  the 
title  was  not  dependent  on  the  recording  of  the  decree,  but  was 
affected  by  a  failure  to  have  the  decree  so  recorded,  as  a  deed  would 
be  under  the  registration  laws  ;  and  as  between  the  parties  and  all 
persons  who  had  notice,  actual  or  constructive,  of  the  decree,  before 
acquiring  any  interest  in  the  property,  the  title  would  be  unaffected 
by  a  failure  to  record  the  decree. —  Witter  v.  Dudley 616 
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2.  Purchaser  has  the  right  to  call  for  and  examine  chain  of  title. — The 
following  ruling  in  the  case  of  Johnson  v.  Thweatt,  18  Ala.  741,  cited 
and  adhered  to  :  "A  purchaser  has  the  right  to  call  for  and  examine 
the  chain  of  title  to  the  land  he  is  about  to  purchase,  and  if  he 
neglects  to  do  this,  and  purchases  without  seeing  the  deeds,  through 
which  he  is  to  receive  title,  it  is  his  own  folly  ;  in  the  language 
of  the  authorities,  it  is  craasa  negligentia,  and  he  can  not  protect 
himself  from  the  consequences  of  notice,  by  insisting  upon  his  own 
folly  and  neglect." — S.   C 616 

3.  Constructive  notice ;  case  of. — D.  purchased  in  1851  of  L.  and  S. 
and  their  wives,  a  large  tract  of  land,  for  a  valuable  consideration, 
and  took  from  them  a  warranty  deed  ;  the  title  to  a  portion  of  this 
land  thus  sold,  had  by  a  decree  of  chancery  court,  in  1843,  been 
divested  out  of  the  heirs  of  the  ancestor  F.  L.,  of  which  L.  was  one, 
and  vested  in  L.,  as  trustee  for  Mrs.  Lampkin,  a  sister  of  L.  and  one 
of  the  heirs  of  F.  L.,  for  her  sole  and  separate  use,  during  her  life, 
remainder  to  her  children.  In  1846,  by  another  decree  of  the 
chancery  court,  the  trustee  was  authorized  to  sell  said  lands,  and 
invest  the  proceeds  in  other  property,  subject  to  the  same  trusts, 
with  the  approval,  and  under  the  supervision  of  the  register,  who 
(the  register)  was  directed  to  report  at  the  next  term  what  had  been 
done  in  the  premises.  No  report  of  the  sale  was  made  to  the  court, 
and  as  far  as  appears,  no  sale  was  made  under  this  order.  Mrs. 
Lampkin  and  her  husband  were  in  possession  of  the  lands,  after 
the  death  of  the  ancestor,  and  continued  in  possession  until  some 
time  in  1845  or  1846,  and  the  lands  then  went  into  the  possession 
of  L.,  the  trustee,  and  remained  in  his  possession  until  he  sold  to 
D. ,  who  went  immediately  into  possession,  and  has  remained  in 
possession  ever  since,  D.  was  intimate  with  F.  L.  and  his  family, 
and  knew  that  he  died  in  1837,  in  possession  of  said  laads,  and 
that  Mrs.  Lampkin  was  one  of  his  heirs,  and  that  she  and  her 
husband  were  in  possession  of  the  land  subsequent  to  the  death 
of  the  ancestor,  and  before  the  sale  to  D.  He  made  no  inquiries 
of  the  vendors,  or  any  other  person,  about  the  title,  nor  called  for 
an  inspection  of  the  title  deeds,  or  an  abstract  thereof,  but  relied 
on  the  possession  of  L,  and  S.,  and  their  assertion  of  title,  and  the 
warranty  clause  contained  in  the  deed  of  conveyance,— Held,  1. 
That  D.  was  chargeable  with  notice  of  the  equitable  title  of  Mrs, 
Lampkin,  and  of  the  decree  of  1843.  2-  That  D.  can  not  be  j^ro- 
tected  as  a  purchaser  bona  fide,  to  the  extent  of  the  title  which  L. 
once  had  to  the  land,  as  an  heir  of  F.  L.  3.  That  the  legal  title 
which  was  vested  by  the  decree  of  the  chancery  court  in  L.,  as 
trustee  for  Mrs.  Lampkin,  can  not  be  available  as  a  protection  to 
D.  under  the  conveyance  of  L.  and  S.  4.  That  the  legal  title  held 
by  L.,  under  the  decree  of  1843,  did  not  pass  to  D.  by  virtue  of  the 
order  of  sale  of  1846,  and   the  conveyance  of  L.  and  S.— &  C. 616 

4.  Notice;  agency. — Notice  to  servants  of  a  railroad  corporation,  who 
were  agents  of  the  corporation,  to  receive  notice  of  defects  in  en- 
gines, would  affect  it  with  notice,— .a/o&i/e  <fc  Ohio  R.  It.  Co.  v. 
Thomas 672 
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1.  Officers  of  court;  mandanms. — Before  the  adoption  of  the  Revised 
Code,  §  2789,  (2389, )  which  remedied  the  defect  in  §  2389  of  the 
Code  of  1852,  no  valid  judgment  for  costs  could  be  rendered  in 
fiivor  of  the  officers  of  court,  against  the  plaintiff,  on  his  failure  to 
revive  the  suit,  after  its  abatement  by  the  death  of  the  defendant. 
If  judgment  is  rendered  against  the  plaintiff  in  such  a  case,  his 
remedy  is  by  mandamus,  and  not  by  appeal. — Frestridge  v.  Officers 

of  Court 405 

2.  Clerk  of  court ;  right  to  office. — The  official  authority  of  a  clerk  of 
the  court  to  exercise  his  office  can  not  be  brought  up  for  judicial 
decision,  on  a  motion  to  quash  a  summons  issued  by  him,  on  the 
ground  that  he  was  not  a  lawful  officer. — Eaton  v.  Harris 491 

PARTNERSHIP. 

1.  Judgment  against  firm  name,  and  garnishment  thereon;  what  property 
may  he  subjected  by. — A  creditor,  who  brings  his  suit  against  a  firm, 
in  conformity  to  the  provisions  of  §  2142  of  the  Code,  (Revised 
Code,  §  2538, )  and  proceeds  to  judgment  against  the  "common 
name,"  has  no  authority  to  run  an  execution  against  the  individual 
property  of  one  of  the  associates,  but  only  against  the  joint  prop- 
erty of  all ;  and  for  a  like  reason,  when  such  creditor  has  elected  to 
bring  his  suit  against  the  firm,  or  common  name,  he  can  not,  by 
process  of  garnishment,  subject  the  individual  property  of  one  of 
the  associates  to  the  satisfaction  of  the  judgment. —  Wyman,  Moses 

&  Co.  V.  Stewart 163 

2.  Complaint  and  judgment  decisive  of  the  character  of  a  suit. — In  the 
original  suit  the  summons  was  against  E.  M.  D.  and  J.  W.  K.,  part- 
ners, under  the  name  and  style  of  E.  M.  D.  &  Co. ,  but  the  complaint 
and  judgment  were  both  in  form,  against  E.  M.  D.  &  Co. ,  and  the 
acknowledgment  of  service  of  the  summons  and  complaint  was  by 
E.  M.  D.  &  Co., — held,  that  the  suit  was  against  the  common  name, 

E.  M.  D.  &  Co.— (S.   C 163 

3.  Partnership  and  individual  transactions  ;  settlement  of . — Upon  the 
settlement  of  a  partnership,  when  two  partners  are  equal  in  interest, 
one-half  of  any  balance  of  profit  or  loss  is  the  extent  of  the  liability 
of  the  one  to  the  other,  after  having  first  applied  the  partnership 
assets  to  the  exoneration  of  partnership  liabilities  ;  but  as  to  indi- 
vidual transactions,  the  whole  balance  is  the  amount  of  the  indebt- 
nessof  the  one  to  the  other. — Chambers  v.  Crook 171 

4.  As  between  the  parties,  and  as  to  third  pei'sons. — A  partnership,  as 
to  third  persons,  will  be  considered  to  exist,  when,  as  between  the 
parties  themselves,  no  partnership  will  be  implied. — Chisholm  v. 
Cowles 179 

5.  Same  ;  proof  of. — On  the  question,  whether  the  parties  are  part- 
ners, inter  se,  the  interest  of  no  third  persons  being  involved, 
stronger  proof  is  required  to  establish  the  partnership  than  when 
the  question  arises,  as  between  the  alleged  partners  and  third  per- 
sons.—>S.   C 179 
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6.  Same. — A  partnership  as  to  third  persons,  may  arise  by  mere  oper- 
ation of  law,  against  the  parties'  intention,  but  as  between  the 
parties  themselves,  it  only  exists  when  such  is  their  actual  intention. 
A  mere  participation  of  profits,  will  not  make  the  parties  partners 
inter  se,  tinless  such  is  their  intention. — S.  C 179 

7.  Same;  question  of  law. — Whether  a  partnership  exists  between 
two  or  more  persons,  is  a  question  of  law,  after  the  facts  have  been 
ascertained. — S.  C 179 

8.  Seal  property,  whether  partnership  or  individual. — The  mere  fact 
that  partners  carry  on  a  partnership  business  on  a  lot  of  land  be- 
longing to  the  members  of  the  partnership,  does  not  necessarily 
impress  it  with  the  character  of  partnership  property,  unless  they 
have  by  agreement  or  otherwise  purposely  impressed  upon  it  that 
character. —  Ware  v,  Owens 212 

PAYMENT. 

1.  Jgent ;  payment  to.— A.  pajTnent  by  the  maker  of  a  promissory  note, 
before  its  transfer  by  the  payee,  to  an  agent  of  the  payee,  within  the 
scope  of  his  authority,  is  a  good  payment. — Renard  v.  Turner 117 

S.  The  giving  of  a  note,  no  payment  of  pre-existing  debt. — A  note  given 
for  a  pre-existing  debt  is  no  payment  of  such  debt,  unless  it  was  so 
agreed  between  the  parties,  and  the  taking  of  such  a  note  does  not 
even  raise  the  presumption  of  payment. — Marshall  v.  Marshall's 
Exe'r 149 

3.  Payment,  under  a  mistake. -^li  8,  dehtoi  pay B  money  to  a  creditor 
under  the  belief  that  it  is  in  compromise  of  a  debt,  and  the  creditor 
retains  the  money,  after  notice  of  the  erroneous  belief  under  which 
the  payment  was  made,  and  an  offer  of  rescision  by  the  party  pay- 
ing, he  does  not  thereby  affirm  the  correctness  of  the  party's  be- 
lief, and  is  not  precluded  from  the   collection  of  his  debt. — Steiner 

V.  Ballard 153 

4.  Confederate  treasury-notes  ; payment  in.— A  paymentin  Confederate 
treasury-notes  of  a  probate  court  money-decree,  made  by  the  party 
against  whom  the  decree  was  rendered,  to  the  judge  of  said   court, 

is  not  a  valid  payment,  or  satisfaction  of  said  decree. — Ellis  v.  Smith  349 

5.  Money  paid  ana  oonijjromise.— Unless  there  is  some  express  stip- 
ulation to  the  contrary,  money  paid  on  a  compromise  is  a  payment 
pro  tanto  upon  the  debt,  and  a  failure  to  carry  out  the  compromise 
by  the  party  making   the  payment,  does  not  give  him  any  claim 

or  right  to  have  the  money  paid  refunded. — Ahercrombie  v.  Skinner.  633 

PLEADING  AT  LAW. 

1.  Action  on  assigned  contracts,  not  payable  in  money;  in  whose  name  ' 
the  suit  must  he  brought. — Under  section  lH:iS  of  the  Revised  Code, 
the  assignee,  by  endorsement  of  a  contract  for  the  performance  of 
any  act  or  duty,  may  bring  suit  in  his  own  name  ;  but  when  not 
endorsed,  the  action  must  be  brought  in  the  name  of  the  person 
having  the  legal  title. — (§2523,  Revised  Code.  )~PAi/Kj;s  «.  Sellers  658 
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2.  Sanie. — Where  the  assignee,  without  endorsement  of  such  a  con- 
tract, brings  his  action  in  his  own  name,  instead  of  the  name  of 
the  person  having  the  legal  title,  which  would  be  fatal  on  demurrer, 
and  the  defendant  fails  to  demur,  and  goes  to  trial  on  the  general 
issue,  he  will  not  be  permitted  to  avail  himself  of  this  defense,  and 
the  plaintiff  can  make  out  the  case,  made  by  the  complaint,  without 
proving  an  endorsement  of  the  contract.  — S.  C 658 

3.  Special  damages  ;  when  must  be  averred. — A  complaint  in  a  suit  for 
damages  for  the  wrongful  and  vexatious  suing  out  of  an  attachment, 
must  aver  special  damages,  in  order  to  authorize  proof,  and  a  recov- 
ery of  such  special  damages. — Letcis  v.  PauU 136 

4.  Complaint  contains  substantial  cause  of  action.  — Complaint  in  this 
case,  (set  out  in  statement,)  contains  a  substantial  cause  of  action, 
and  is  good  after  judgment  by  default. — Randolph  v.  Sharpe 265 

5.  Code  has  not  abolished  distinction  belween  trespass  and  case ;  the 
two  actions  can  not  be  joined. — The  Code  has  not  abolished  the 
common-law  distinction  between  actions  of  trespass  vi  et  armis, 
and  on  the  case  ;  and  a  count  in  each  can  not  be  joined  in  the  same 
action. — Guilford  &  Co.  v.  Kendall 651 

6.  Complaint  in  trespass  and  case  ;  what  it  must  aver. — To  sustain  the 
sufficiency  of  a  complaint  in  trespass  or  case  on  demurrer,  the  act 
causing  the  injury  must  be  averred  to  be  wrongful,  or  some  equiva- 
lent averment  used. — S.  C 651 

7.  Demurrer;  agreement  as  to. — An  agreement  between  the  parties  to  a 
suit,  in  open  court,  that  "  the  demurrer  to  the  complaint  was  to  be 
deemed  as  duly  filed,  and  every  ground  of  demurrer  which  could 
legally  be  set  down,  or  specified,  was  to  be  deemed  as  duly  set  down 
and  specified,  and  a  joinder  in  demurrer  was  to  be  deemed  as  dulj' 
filed,"  does  not  conform  to  the  requirements  of  the  Code,  §  2253, 
(Revised  Code,  §  1656,)  and  can  not  render  nugatory  its  provisions. 
And  where  it  appears  that ' '  the  court,  upon  full  consideration,  and 
of  the  argument  thereon,  overruled  said  demurrer,  to  which  ruling 
and  decision  of  the  court  the  defendant  excepted,"  and  the  record 
fails  to  show  what  were  the  points  of  objection  raised  in  the  argu- 
ment, this  court  will  presume  in  favor  of  the  ruling  of  the  court 
below,  even  if  there  had  been  a  good  ground  of  demurrer,  which 
might  have  been  specified.     (Per  Bybd,  3.)— Ala.  4-  Flo.  B.  R.  Co. 

V.    Watson 74 

8.  PZeas  ;  ajfreemenf  as  <o.— An  agreement  between  the  parties  to  a 
suit,  "that  every  matter  and  thing  which  could  be  legally  pleaded 
in  bar  should  be  deemed  as  duly  pleaded,  and  that  every  matter  and 
thing  which  could  be  legally  replied  should  be  deemed  as  duly  re- 
plied, and  that  every  issue  which  could  be  legally  joined  as  to  the 
matters  in  bar,  should  be  deemed  as  duly  joined  ;"  and  upon  such 
agreement  the  parties  went  to  trial,  no  pleas  being  filed,  amounts  to 
a  plea  of  the  general  issue,  and  joinder  therein  by  the  plaintiff. — 
(Per  Bykd,  J.)— 5.   C 74 

9.  Same;  verified  by  affidavit. — Such  an  agreement  is  not  equivalent 
to  a  plea,  verified  by  affidavit,  as  required  by  the  Code,  §  2279,  (Ee- 
vised  Code,  §  2682);  and  under  said  agreement,  the  defendant  could 
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only  insist  on  such  pleas  as  could  be  plead  without  verification. 
(Per  Btkd,  J.)— /S.   C 74 

10.  Demurrer  ;  grounds  of,  must  be  stated.  — A  demurrer  to  a  complaint 
is  properly  overruled,  when  it  does  not  specify  the  matter  of  sub- 
stance in  which  the  complaint  is  defective. — Brown  v.  Johnson 208 

11.  General  dermirrer. — There  is  no  error  in  overruling  a  demurrer 
which  amounts  to  a  general  demurrer. — Mobile  &  Ohio  B.  B.  Co.  v. 

.    Thomas .' 672 

12.  Fleas  which  set  up  partial  defense  to  action,  defective. — A  plea  which 
only  alleges  that  there  was  an  understanding  or  agreement  that 
payment  of  the  note  sued  on  should  be  made  in  Confederate  cur- 
rency, is  defective,  as  this  fact  does  not  of  itself  constitute  a  de- 
fense to  an  action  brought  on  such  note.  The  proper  plan  is,  to 
allege  the  value  of  the  Confederate  currency,  and  set  up  a  defense 
thereupon,  not  to  the  entire  action,  but  to  so  much  thereof  as  might 
be  above  the  value  of  such  currency  at  the  time  appointed  for  pay- 
ment.— Powe  V.  Powe .* 113 

13.  Matters  affecting  validity  of  service  must  be  pleaded. — Matter  of  de- 
fense affecting  the  validity  of  the  service  of  the  process  must  be 
pleaded  in  the  court  below,  in  order  that  the  rulings  af  the  court 
thereon  may  be  revised  by  the  appellate  court. — Herbert  v.  Garner  182 

14.  Pleas  ;  general  issue,  puris  darrein  continuance. — When  a  cause  is 
tried  on  the  general  issue,  the  parties  are  confined  to  their  rights, 
as  they  existed  at  the  commencement  of  the  suit.  If  any  thing 
occurs  after,  which  the  defendant  can  avail  himself  of  as  a  partial 
defense  to  the  action,  he  must  set  it  up  by  way  of  plea,  puris  darrein 
continuance. — Feagin  v.  Pearson 332 

PRACTICE  AT  LAW. 

1.  "Act  to  regulate  judicial  proceedings  ;"  construction  of. — Under  the 
act  of  February  20th,  1866,  "to  regulate  judicial  proceedings,"  it  is 
error  to  render  final  judgment  before  the  third  term,  after  each  and 
all  of  the  defendants  against  whom  judgment  is  taken,  have  been 
served  with  process. — Teat  v.  Cocke 336 

2.  Original  pleadings  ;  substitution  of  ;  notice. — Notice  of  a  motion  to 
substitute  a  copy  of  the  summons  and  complaint  in  lieu  of  the 
original,  which  had  been  lost,  need  not  to  be  given  to  the  opposite 
party. — Thompson  v.  Groce 431 

3.  Judgment  by  default'at  return  term  ;  when. — Since  the  passage  of 
the  act  of  7th  December,  1866,  there  is  no  error  in  rendering  a  judg- 
ment by  default  at  the  return  term,  when  the  contract  upon  which 
the  suit  is  predicated,  was  made  after  the  25th  July,  1865,  and  was 
not  a  renewal  of  a  contract  which  existed  before  that  time. — Vann 

V.  Strong 433 

PRINCIPAL  AND  AGENT. 

1.  Agent ;  payment  to. — A  payment  by  the  maker  of  a  promissory  note, 
before  its  transfer  by  the  payee,  to  an  agent  of  the  payee,  within  the 

scope  of  his  authority,  is  a  good  payment. — Bernard  v.  Turner 117 

49 
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2.  Agency.— The  question  whether  the  authority  to  receive  notice 
of  a  fact  was  within  the  scope  of  the  duties  of  an  agency,  is,  upon 
ascertained  facts,  a  question  of  law.— Mobile  ^  Ohio  B.  R.  Co.  v. 
Thomas 573 

PROBATE  COURT. 

1.  When  a  sale  of  decedent's  property,  real  and  personal,  ly  order  of 
the  prohatc  court,  is  void. — Where  the  property,  both  real  and  per- 
sonal, of  a  testator  was  sold  by  his  executor,  by  order  of  the  pro- 
bate court,  upon  the  petition  of  said  executor,  and  it  nowhere  ap- 
pears from  the  record  whether  said  petition  M'as  in  writing,  or  if  in 
writing  what  its  contents  were  ;  no  aflSdavit,  no  notice,  no  evidence  * 
except  the  direction  of  the  will,  and  said  order  is  defective  in  its 
litter  non-conformity  to  the  requisitions  of  the  statutes  governing 
the  exercise  of  said  court's  jurisdiction  to  order  sales  of  land,  and 
in  the  want  o5  a  petition  stating  a  legal  ground  of  sale,  such  order 
of  sale  is  void  ;  and,  although  it  appears  that  the  will  gives  author- 
ity to  sell  for  a  certain  purpose,  said  sale  can  derive  no  aid  from  the 
power  thus  conferred  by  the  will. — Ala.  Con.  M.  E.  Church  v.  Price, 
Exe'r 39 

2.  Probate  court;  orders  grantable  as  matter  of  course  by. — Orders- 
that  are  grantable  as  matter  of  course  by  the  probate  court,  within 
the  meaning  of  section  795,  Revised  Code,  are  those  necessary 
orders  which  may  be  made  without  notice  to  the  parties  in  interest ; 
and  the  probate  court  is  authorized  to  make  such  orders  at  a  spe- 
cial term,  or  on  any  day  "except  Sunday." — Arrington  v.  Eoach, 
Adm'r 155 

3.  Partial  distribution;  notice  to  distributees. — The  probate  court  has 
no  authority,  on  the  application  of  an  executor,  to  make  a  decree 
distributing  Confederate  money  among  distributees  without  notice 
to  them  of  such  a  proceeding,  and  without  any  appearance  or 
waiver  of  notice  on  their  part.  A  notice  to  appear  at  the  time,  as 
parties  to  a  proceeding  for  the  settlement  of  the  accounts  of  such 
executor,  which  settlement  was  abandoned,  is  not  sufficient  to 
sustain  the  decree. — Gardner's  Exe'r  v.  Gardner's  Heirs,  ^c 161 

4.  When  sale  by  order  of  probate  court  is  void. — Where  property  of  a 
decedent  is  sold  by  his  administrator,  by  an  order  of  the  probate 
court,  and  no  valid  ground  is  stated  in  the  application  for  sale,  and 
no  ground  or  reason  whatever  for  the  sale  stated  by  the  court  in 
its  order  of  sale,  such  sale  is  void,  and  the  administrator  can  not 
recover  on  a  promissory  note  given  for  the  purchase-money  of 
property  thus  sold. —  Wilson,  A  dm'r,  v .  Armstrong 168 

5.  Same  ;  provisions  of  will  can  give  no  validity  to.— The  fact  that  the 
decedent's  will  directed  a  sale  of  the  propertj',  was  no  ground  for  an 
order  of  sale  by  the  probate  court,  and  cnn  give  no  validity  to  it. — 
8.C 168 

6.  Bill  of  exceptions  ;  when  not  required. — The  effect  of  the  act  of  the 
12th  December,  1857,  (Revised  Code,  §  2250,)  is  to  secure  a  revision 
on   ajjpeal,  without  bill  of  exceptions,  of  any  action  of  the  probate 
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court  excepted  to,  and  not  appearing  upon  the  fiace  of  the  decree, 
provided  the  matter  excepted  to,  together  with  the  exception,  ap- 
pear upon  the  record. — Jones'  Heira  v.  Jones'  Adm'r 218 

7.  Partial  aettlementa ;  no  appeal  from. — Partial  settlements  in  the 
probate  court  are  not  revisable  on  error,  being  only  prima /acie 
correct  when  made  in  conformity  to  law,  and  being  subject  to  re- 
examination on  the  final  settlement ;  and  if  not  made  in  con- 
formity to  the  requirements  of  the  statute,  they  are  not  invested 
with  the  character  of  even  prima  facie  correctness. — S.  C 218 

8.  When  objections  will  not  lie  to  an  order  of  sale. — Objections  can  not 
be  made  at  the  final  settlement  of  the  estate,  to  the  regularity  of  an 
order  previously  made  by  the  court  for  the  sale  of  land,  the  sale 
not  being  void,  and  the  order  not  having  been  reversed  or  vacated, 
and  the  proceeds  of  the  sale  being  assets  in  the  hands  of  the  per- 
sonal representative.  — S.  C 218 

9.  Voidable  orders  only  assailable  in  a  direct  proceeding. — The  intestacy 
of  a  decedent,  upon  whose  estate  an  administration,  with  the  will 
annexed,  has  been  granted,  renders  such  administration  revocable, 
not  void,  if  the  court  had  jurisdiction  of  the  grant  of  administration  ; 
and  the  order  of  the  probate  court  granting  such  administration 
can  not  collaterally  be  assailed  —  Ward,  Adm'r,  v.  Oates,  AdmW  ... .  225 

10.  Parties  to  an  application  for  partial  distribution. — In  a  proceed- 
ing for  partial  distribution,  by  one  of  several  distributees,  institut- 
ed under  §  2105,  Rev.  Code,  it  is  not  indispensable  that  the  ap- 
plicant should  make  any  other  party,  except  the  administrator. 

8,  C 225 

11.  Decree  on  partial  distribution,  for  chattels  in  specie  or  money. — A 
distribution  can  be  had  under  said  section  of  the  Code,  of  chattels, 
in  specie,  or  of  money,  into  which  the  chattels,  or  choses  in  action 
of  the  estate  may  have  been  converted  ;  but  the  court  can  not,  un- 
der that  section,  render  a  decree  for  a  distributive  share  of  any 
sum  or  sums  of  money  for  which  the  administrator  may  have  be- 
come liable  by  negligence  or  misconduct. — S.  C 225 

12.  Orders  of  probate  court  for  sale  of  land,  at  a  special  term,  not 
void. — The  probate  court  made  an  order  reciting  the  filing  of  an 
application  for  the  sale  of  land,  and  appointing  the  first  Monday, 
(being  7th  day)  of  November,  for  the  hearing  of  the  application, 
and  on  the  latter  day,  (which  is  denominated  on  the  record  a  spe- 
cial term, )  the  application  was  heard  and  the  sale  ordered, — held, 
that  the  order  of  sale  was  not  void,  and  that  there  is  no  prohibition 
in  the  law  to  the  hearing  of  the  application,  and  the  grant  of  the 
order  at  a  special  term. — Roach,  Adm'r,  v.  Gunter 239 

13.  Order  for  special  term,  grantable  as  matter  of  course. — The  order  of 
the  probate  court  for  a  special  term,  is  one  of  those  necessary 
orders,  grantable  as  a  matter  of  course. — S.  C 239 

14.  Probate  judge,  authority  of,  in  granting  iorits  of  certiorari. — The 
probate  judge  of  Montgomery  county  has  no  authority  to  award  a 
writ  of  certiorari,  returnable  to  the  city  court  of  Montgomery. — 
Wilson  V.  Scott 348 
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15.  Probate  court;  executions. — Where  an  execution  de  bonis  testatori» 
is  issued  from  the  probate  court,  and  returned  ^ 'no  property  "  the 
statute  does  not  authorize  the  issuing  of  an  execution  de  bonis 
propriia. — Allen,  Adm'r,  v.  Rives,  Exer'x 435 

16.  Probate  court ;  order  for  sale  of  lands. — Where  the  petition  to  the 
probate  court,  for  a  sale  of  lands,  and  the  action  of  the  court  there- 
upon, is  sufficient  to  give  it  jurisdiction,  the  order  of  sale  will  not 
be  set  aside  as  void,  because  errors  or  irregularities  may  have  inter- 
vened. Satcher  v.  Satcher^s  Adm'r,  41  Ala.  26,  affirmed. — Garter  v, 
Waugh .■ 452 

17.  Purchaser;  practice. — As  to  the  right  of  a  purchaser  to  proceed, 
by  petition,  to  set  aside  an  order  of  the  probate  court  for  the  sale  ' 
of  lands  under  which  he  became  a  purchaser.     Quere  f — S.  C 452 

18.  A  case;  appeal  taken,  but  not  filed  or  prosecuted ;  jurisdiction  of 
court  below ;  hou)  long  suspended. — Where  an  order  or  decree  of  a 
probate  court  is  made  in  October,  1865,  dismissing  the  petition  of 
A.  to  be  appointed  administratrix  of  a  certain  decedent's  estate, 
which  petition  is  contested  by  C.  ;  and  an  appeal  is  taken  from  said 
order  by  A.,  to  the  next  ensuing  term  of  the  supreme  court  ;  that 
is  to  say,  the  January  term,  1866,  which  remained  in  session  until 
last  of  May,  1866  ;  but  no  transcript  of  the  record  is  filed  by  A.,  the 
appellant,  nor  any  motion  to  affirm,  on  certificate,  is  made  by  0. , 
the  appellee,  as  late  as  the  5th  of  March  following  ;  and  on  that 
day,  the  same  probate  court,  at  the  instance  of  G. ,  goes  on  to  ap- 
point him  administrator-in-chief  of  said  estate,  which  he  thereupon 
proceeds  to  administer  as  such  ;  on  this  state  of  fa,cts— held,  that 
the  action  of  the  probate  court  in  making  this  appointment,  and 
in  what  followed,  consequent  thereupon,  is  not  absolutely  void,  by 
reason  of  the  appeal  which  had  been  taken,  as  aforesaid. — Alex- 
ander,  Adm'r,  v.  Nelson 462 

19.  Final  decree,  not  void,  can  not  be  set  aside,  at  subsequent  term  of 
same  court. — The  decree  against  appellee,  rendered  in  November, 
1860,  on  his  final  settlement  with  appellant,  as  administrator-in- 
chief,  was  final,  valid,  and  not  void  ;  and,  therefore,  the  same 
court,  at  a  subsequent  term,  could  not  lawfully  set  the  same  aside. — 

S.  C 462 

20.  Where  lower  court  has  jurisdiction,  its  actions  will  not  be  re- 
viewed, unless  all  the  evidence  is  set  out. —Vf hen  the -probate  court, 
in  December,  1866,  revoked  the  letters  of  administration  previous- 
ly granted  to  Alexander,  it  had  jurisdiction  so  to  act,  and,  as  the 
record  does  not  purport  to  set  out  all  the  evidence  on  which  this 
was  done,  this  court  will  not  undertake  to  review  its  action. — S.  C.  462 

21.  Probate  court;  jurisdiction  of,  over  its  orders  and  decrees. — An  exe- 
cutor, in  i860,  made  a  partial  settlement  before  the  probate  court, 
and  a  decree  rendered  in  favor  of  the  legatees,  for  the  amount  set 
apart  for  them  ;  for  cause,  the  court  ordered  the  share  of  one  of  the 
legatees  to  be  retained  by  the  executor,  subject  to  the  future  order 
of  the  court.  In  1864  the  executor  made  a  final  settlement  of  his 
administration  upon  the  estate,  and  at  the  same  time  filed  his  re- 
signation as  executor  ;  in  1867  this  legatee  made  a  motion  to  the 
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probate  court  to  revive  and  amend  the  decree  of  partial  distribution 
of  1860, — held,  that  after  the  final  settlement,  the  jurisdiction  of 
the  probate  court  ceased,  and  that  the  party's  remedy,  if  he  had 
any,  was  in  chancery. — Bryatit  v.  Horn,  Exe'r 496 

22.  Substitution  of  lost  records  ;  parties  to  a  motion  for.  — In  a  pro- 
ceeding to  substitute  a  decree,  under  the  act  of  18th  January,  1866, 
the  proper  practice  is  to  make  the  motion  in  the  name  of  all  the 
parties  in  whose  favor  the  decree  is  rendered.  If  any  of  them  are 
unwilling  to  join  in  the  motion,  any  of  the  other  parties  have  a 
right,  by  securing  the  costs,  to  use  their  names.  The  notice  to  be 
given  in  such  a  case,  must  correspond  in  this  respect. — Gilbert  v. 
Beck  et  al.  Admrs 504 

23.  Probate  court;  powers  of. — When  the  cause  will  involve  the  ne- 
cessity of  divesting  titles  to  real  estate,  and  taking  an  account  of 
profits,  the  powers  of  the  probate  court  are  inadequate. — Martin  v. 
Baborn : 648 

24.  Probate  court— final  settlement— partial  distribution. — The  probate 
court,  upon  application,  appointed  a  day  for  administrator  to  make 
final  settlement,  but  turned  it  into  a  partial  distribution,  without 
any  application  for  that  purpose,  either  by  the  administrator,  or 
the  distributees,  and  a  decree  was  rendered  in  favor  of  the  latter, 
for  their  distributive  shares, — held,  that  the  proceeding  was  without 
authority  of  law,  and  the  decree  void. — Bludworth  v.  WJiite,  AdmW,  662 

See,  also,  Estates  of  Decedents. 

EXEOUTOKS    AND   AdMINISTEATOBS. 

EAILKOADS. 

1.  Evidence;  opinion  of  witness  on  question  of  damages. — In  assessing 
the  damages  occasioned  bj"^  the  construction  of  a  railroad,  to  a  per- 
son through  whose  land  the  road  passes,  a  witness  can  not  state 
his  opinion  as  to  the  amount  of  damage  sustained.  — A  la.  ^  Fla.  B.  B. 
Co.v.  Burkett 83 

2.  Damages;  when  private  property  is  taken  for  public  use. — When 
private  property  is  taken  for  public  use,  "just  compensation,"  with- 
in the  meaning  of  the  constitution,  (Bill  of  Eights,  §  2.5,)  must  be 
made  therefor  in  money,  and  any  increased  value  of  the  lands  of  the 
owner  arising  from  the  public  works,  for  which  the  lands  are 
taken,  can  not  be  considered  in  assessing  the  amount  of  com- 
pensation to  be  paid  for  the  portion  taken  ;  nor,  in  arriving  at 
the  amount  of  such  compensation,  can  conjectural  and  speculative 
estimates,  as  to  the  possible  advantages  arising  from  the  public 
works,  be  taken  into  the  account. — Ala.  <f  Fla.  B.  B.  Co.  v. 
Burkett 83 

3.  Same;  assessment  of ,  under  act  Kith  February,  1854. — The  fifth  sec- 
tion of  the  act  of  February  16th,  1854,  to  amend  the  charter  of  the 
Alabama  &  Florida  Eailroad  Company,  relates  to  the  assessment  of 
the  damages  only,  sustained  by  the  owner  of  the  lands  taken,  and 
has   no   application   in   assessing  the  amount  of  compensation  to 

be  paid  for  the  lands  actually  taken. — S.  C 83 
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4.  Bailway  companUg  interegtin  land  appropriated;  tahat,  of  value  Itft 
to  owHer,  eomgidered,  in  e»itmaiing  amount  of  compensation. — Bailway 
companies,  by  virtae  of  their  compolsory  powers,  (Bill  of  Bights, 
§  25),  acquire  no  absolute  fee  simple  to,  bat  only  the  right  to  use 
tiie  land  for  their  purposes  ;  and  compensation  must  be  made  for 
the  value  of  the  use  appropriated  ;  in  estimating  such  value,  what, 
if  anything,  would  be  left  to  the  land  owner,  of  value,  consistent 
with  the  enjoyment  of  the  easement,  by  the  railroad  company, 
should  also  be  considered. — S.  C 83 

5.  Diminution  in  value  of  rent;  proof  concerning. — In  an  action  on 
the  case  against  a  railroad  company  for  injury  done  to  a  house  and 
lot,  in  a  town,  by  the  construction  of  a  railroad  cut,  in  the  street 
opposite,  it  is  competent  to  show,  that  the  value  of  the  rent  of  the 
property  was  thereby  diminished ;  but  it  is  not  competent  to  show, 
that  the  rent  of  other  property,  similarly  situated,  belonging  to 
third  persons,  was  diminished  by  the  same  cause. — Selma  &  N.  E.  S. 

Co.  V.  Knapp 480 

6.  Speaal  injury ;  proof  of. — ^It  is  competent  to  show  that  the 
premises  were  diminished  in  value  by  the  railroad  cut,  specifically, 
as  a  residence  and  shoe  shop,  purposes  to  which  they  had  been 
previously  put. — S.  C. 480 

7.  Action  bjf  employee  against  railroad. — ^In  an  action  by  an  em- 
ployee against  a  railroad  company,  for  an  injury  to  the  employee, 
it  is  not  necessary  to  aver  in  the  complaint  the  place  where  the  in- 
jury was  sustained. — Mobile  4'  Ohio  B.  B.  Co.  v.  Thomas 672 

8.  Begpedive  liahililiea  of  railroad,  as  to  injuries  to  passengers  and  ser- 
vants.— ^Where  the  passengers  on  a  railroad  are  injured,  in  con- 
sequence of  a  defect  in  any  instrument  employed  by  the  railroad, 
it  is  a  presumption,  disputable,  but  not  conclusive,  that  the  injury 
resulted  from  negligence.  But  the  same  principle  does  not  pre- 
vail in  reference  to  servants  of  a  railroad ;  in  the  latter  case,  the 
onus  of  proving  negligence  is  upon  the  injured  servant. — 8.  C 672 

9.  BailroaiPs  duty  in  furnishing  engines ;  on  whom  onus  of  proving 
negligence  for  injury  to  servant. — It  is  not  an  absolute  duty  of  a 
railroad  corporation  to  furnish  a  suitable  and  safe  engine.  It  is  its 
duty  to  use  due  care  and  diligence  to  famish  such  an  engine. 
"When  an  injury  has  occurred  to  a  servant  of  the  corporation,  in 
consequence  of  a  defect  in  an  engine,  and  he  sues  the  corporation 
for  such  injury,  the  burden  is  upon  the  plaintiff  to  show  negligence, 
or  the  want  of  care  and  diligence  in  the  defendant  corporation. 
The  onus  of  proof  is  not  shifted  to  the  defendant,  by  the  fact  that 

an  injury  has  resulted  from  the  defect. — 8.  C 672 

10.  Mechanics  charged  urith  repairing — negligence. — An  artisan  charged 
with  a  duty  of  repairing,  within  the  scope  of  his  handicraft,  is  not 
conclusively  shown  to  have  been  negligent,  by  a  failure  to  remedy 
some  defect  specifically  pointed  out  to  him  ;  for  he  may  have  at- 
tempted to  remedy  it,  and  exhausted  the  skill  and  care  of  his  art, 
and  yet  from  some  defect  in  material,  or  some  other  cause,  beyond 
the  detection  of  ordinary  caution  and  care,  may  have  failed  to  alto- 
gether core  the  defect. — 8.  C. 672 
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11.  Liability  of  employee  for  injury  of  a  servant  by  another  servant — 
The  rule  is  well  established  in  this  State,  that  '•  when  two  persons 
are  employed  by  a  common  employer,  in  the  same  general  business, 
and  one  of  them  is  injured  by  the  negligence  of  the  other,  the  em- 
ployee is  not  responsible  therefor,"  provided  he  has  used  due 
care  in  procuring  competent  and  fit  servants. — S.  C 672 

12.  Question  of  notice  to  railroad  corporation  of  unsafeness  of  engine. — 
If  a  railroad  employs  an  engine,  which  from  its  make  and  construc- 
tion, is  unsafe,  and  knew  thereof,  or  would  have  known  thereof,  by 
the  exercise  of  reasonable  care  and  diligence,  it  would  be  respon- 
sible to  one  of  its  servants  for  injuries  caused  by  such  defect,  in  make 
and  construction,  after  it  was  known,  or  ought  to  have  been  known 
to  the  railroad,  if  the  defect  was  unknown  to  the  servant ;  but  the 
railroad  is  not  chargeable  with  notice  of  the  unsafeness  growing 
out  of  the  make  and  construction,  from  the  use  of  such  engine  for 
several  years.  This  would  be  a  circumstance  for  the  jury  to  consider 
in  determining  the  question  of  notice,  but  it  does  not  raise  a  legal 
presumption  of  notice.— &  C 672 

SALES. 

1.  Conditional  sales. — Under  a  conditional  sale,  with  a  reservation  to 
the  vendor  of  the  right  to  repurchase  on  certain  specified  terms, 
the  law  requires  promptness  and  precision  on  his  part,  in  the  asser- 
tion of  his  reserved  right,  especially  when  the  purchaser  pays  a  fair 
price  for  the  property. — Beck  v.  Blue 32 

2.  Same. — If  the  contract  itself  in  such  case  specifies  no  time  within 
which  the  vendor  is  to  exercise  the  right  reserved  to  him,  the  law 
requires  that  he  should  exercise  it  within  a  reasonable  time. — S.  C.     32 

3.  Same. — Although  the  conduct  and  declaration  of  the  purchaser, 
in  admitting  and  recognizing  the  vendor's  right  to  purchase  as 
still  continuing,  may  excuse  the  latter's  failure  to  exercise  his  right 
for  a  period  of  ten  years,  up  to  the  death  of  the  purchaser  yet  it 
does  not  excuse  his  fedlure  to  assert  his  right  against  the  ad- 
ministrator for  nearly  twelve  months  after  his  appointment,  and 
eight  months  after  he  had  sold  the  property. — S.  C 32 

4.  Contract  of  sale  ;  respective  duties  of  vendor  and  vendee. — A  contract 
of  sale  is  perfect,  when  all  the  terms  are  agreed  upon  by  the 
parties,  and  they  mutually  bind  themselves  to  perform  their 
respective  obligations  imposed  thereby,  and  if  the  article  is  con- 
tracted to  be  sold  at  a  certain  pliice,  that,  in  the  absMice  of  anj  ex- 
press stipulation  in  the  contract,  is  the  place  of  delivery  ;  and  the 
vendor  is  not  required  to  deliver  the  article  sold,  before  payment, 
or  an  offer  to  pay  the  purchase-money,  there  being  no  express  ^ 
^pulation  in  the  contract  to  the  contrary. — OjgfuU  v.  Wells 1  9 

5.  Same. — If  the  vendor  brings  suit  on  such  a  contract  before  a  de- 
livery, in  order  to  recover,  he  must  prove  an  offer,  or  a  readiness 
to  deliver  the  thing  sold,  at  the  place,  and  within  the  time  the  con- 
tract stipulates  ;  and  if  the  vendee  brings  suit  to  recover  damages 
for  a  failure  to  deliver  goods  sold  for  cash,  at  the  place,  and  wi^iiu 
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the  time  stipulated,  or  fixed  by  law,  he  must,  in  order  to  recover, 
prove  that  he  paid,  or  offered  to  pay,  the  vendor  the  purchase- 
money,  or  give  some  good  excuse  for  not  making  the  offer. — S.  C. .   199 

6.  Accounts  to  be  created,  not  subject  of  valid  sale. — A  mere  possibility, 
or  expectancy  in,  or  gi'owing  out  of  property,  can  not  be  the  subject 
of  a  valid  sale,  and  the  transfer  of  accounts  to  be  made  in  the  prac- 
tice of  medicine,  in  certain  specified  years,  by  a  physician  to  A.,  does 
not  convey  to  A.  such  a  title  or  interest  in  the  accounts  when  cre- 
ated, as  would  enable  A.  to  maintain  an  action  thereon  in  his  own 
name. — Skipper  v.  Stokes 255 

7.  Personalty ;  uhat  necessary  to  make  a  valid  sale  of,  in  respect  to 
identity. — The  full  legal  title  to  personalty  does  not  pass  by  a  con- 
tract of  sale,  where  the  identity  of  the  property  contracted  to  be 
sold  is  not  ascertained  by  the  contract,  nor  capable  of  identification 

by  parol  evidence, — Browning  v.  Hamilton,  use,  &c 484 

8.  When  a  contract  of  sale  is  not  conditional. — Where  L.  delivers  the 
possession  of  certain  slaves  to  W.,  at  a  fixed  price,  agreed  to  be 
for  paid  them,  with  the  stipulation  that  the  purchase-money  should 
be  paid  at  a  future  day,  and  that  on  its  payment,  the  vendor  should 
make  "  proper  titles''  to  the  wife  of  the  vendee,  this  was  held  not 
to  be  a  conditional  sale,  but  a  transfer  of  the  property  with  a  se- 
curity intended  to  operate  as  a  chattel  mortgage. —  Weaver  v.  Lapsley  601 

SCIKE  FACIAS. 

1.  (Scire  facias  to  revive  decree  ;  when  not  allowed. — A  decree  rendered 
against  an  administrator,  on  a  settlement  of  his  administration, 
can  not  be  revived  by  scire  facias,  in  favor  of  a  distributee  of  the 
estate,  against  the  personal  representative  of  such  administrator  ; 
and  such  a  proceeding  will  be  quashed  on  appeal.  — Hurst  v.  Wil- 
liamson     296 

SET-OFF. 

1.  Under  §  2240  of  the  Code,  (Revised  Code,  $  2642,)  a  transferred 
judgment  may  be  the  subject  of  a  set-off,  in  the  hands  of  the  owner, 
whether  he  have  the  legal  title  on  not.  (Byed,  J.,  dissenting. ) — 
Skipper  v.  Stokes 255 

SHERIFF. 

1.  Damages^  action  for. — Before  "head  of  a  family"  can  bring  an 
action  for  damages  against  the  sheriff,  for  selling  property  exempt 
by  law,  it  must  be  shown  that  the  affidavit  prescribed  by  the  statute, 
had  been  duly  made  by  him  and  exhibited  to  the  officer. — Gamble  v. 
Reynolds 237 

2.  Fees  and  allowance  for  feeding  prisoners  ;  act  of  December  1th, 
1866,  relating  to  Barbour  county. — The  act  of  December  7th,  1866, 
entitled  "  an  act  to  allow  the  officers  of  Barbour  county  to  charge 
and  receive  fifty  per  cent,  on  the  fees  now  allowed  by  law  in  the 
Code  of  Alabama,"  (Sess.  Acts,  105,)  does  not  increase  the  compen- 


INDEX.  785 

SHERIFF— Continued. 
Bation  of  the  sheriff  of  Barbour  county  fifty  per  cent,  for  victualing 
prisoners  in  jail  in  criminal  c&aeB.—Feayin  v.  Comptroller 516 

SLAVES, 

1.  Manumission  of  slaves  under  the  proclamation  of  President  Lin- 
coln, of  September  2!2d,  1862;  effect  o/.— "The  proclamation  of 
President  Lincoln,  issued  by  him,  as  'President  of  the  United  States 
and  Commander-in-Chief  of  the  Army  and  Navy  thereof,'  declaring 
the  universal  manumission  of  all  persons  held  as  slaves  within  the 
seceded  States, — held,  to  have  been  a  war  measure,  and  of  no  opera- 
live  effect  until  carried  into  execution  by  force  of  arms." —  Weaver  v. 
Lapsley 601 

2.  Emancipation;  trial  of  the  right  of  property. — The  emancipation 
of  a  slave,  after  a  levy  upon  him,  and  the  institution  of  proceedings 
to  try  the  right  of  property,  does  not  preclude  a  recovery  by  the 
plaintiff.— Jlfadden  V.   Hooper,  Adm'r 397 

STATUTES. 

1.  A  remedial  statute,  not  penal,  of  force  during  entire  day  of  approval. 
"  A  public  statute,  remedial  in  its  character,  and  not  prescribing 
punishments,  is  of  force  during  the  entire  day  of  its  approval,  and 
the  law  in  reference  thereto,  does  not  recognize  any  fraction  of  a 
day."— (J/e/d,  further,  on  this  point,  "that  the  decisions  are  not  en- 
tirely harmonious. ") —  Word  v.  iort 642 

SUMMARY  PROCEEDINGS. 

1.  Summary  judgment ;  discontinuance. — A.  gave  notice  that  a  motion 
would  be  made  for  a  summary  judgment  against  the  personal  rep- 
resentative of  B.  on  Friday,  the  30th  November  ;  the  motion  was 
not  made  until  the  day  after,-  (December  1st,)  when  judgment  by 
default  was  rendered  against  the  defendant,  the  record  not  showing 
that  the  motion  was  submitted  at  the  proper  time,  and  continued 
to  December  1st, — held,  that  the  motion  was,  by  operation  of  law, 
discontinued.— BarcZay,  Adm'x,  v.  Barclay 845 

2.  Same;  by  default,  or  nil  dicit.— Where  a  judgment  by  default,  or 
nil  dicit,  is  rendered  upon  such  a  motion,  the  record  must,  notwith- 
standing, show  the  liability  of  the  defendant  for  the  debt,  or  de- 
mand, and  that  the  facts  were  proved,  which  gave  the  court  juris- 
diction ;  and  the  court,  upon  the  failure  of  the  defendant  to  appear 
and  make  up  an  issue,  to  be  tried  by  a  jury,  may  receive  proof  of 
the  requisite  facts,  and  render  judgment  without   the  intervention 

of  a  jury.— &   C 345 

3.  Same  ;  notice  of  motion. — The  notice  given  in  such  a  case,  can  not 
be  looked  to  by  an  appellate  court,  unless  it  is  made  a  part  of.  the 
record  by  proper  reference. — S.  C 345 

4.  Same;  against  personal  repressntative.— The  remedy  hy  motion  tor 
a  summary  judgment  by  a  surety,  against  the  personal  representa- 
tive of  the  principal  debtor,  is  given  by  the  act  of  December  6th, 
1861.— &  C 345 
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1.  Tender,  in  kind.— In  promises  to  pay  in  chattels,  or  in  paper  money 
of  fluctuating  value,  a  tender  in  kind  of  the  thing  stipulated  to  be 
paid,  can  only  be  made  on  the  day  appointed  for  payment,  and  can 
not  be  made  before  or  after  the  day,  to  be  effectual  as  a  tender. — 

Poices  Adm'r  V.  Powe 113 

Toulman  and  Wife  v.  Sager 128 

TROVER. 

1.  Conversion  of  chattels  ;  misjoinder  of  defendants. — While  it  is  clear, 
that  he  who  sells,  and  he  who  buys  the  chattels  of  another,  which 
has  been  wrongfully  converted,  may  both  be  sued  separately,  for  a 
conversion  ;  yet,  where  the  purchaser  buys,  ionafide,  and  without 
a  knowledge  of  the  convei'sion  by  the  seller,  it  seems  to  be  the  better 
opinion,  that  they  can  not  be  sued  jointly. — Larkins  <$•  Moore  v. 
Eckwurzel 322 

2.  Trover  will  not  lie  where  goods  are  taken  by  an  armed  force,  with- 
out any  negligence  or  complicity  on  the  part  of  the  bailee. — Abra- 
ham &  Bra.  V.  Nunn 51 

3.  Action  for  conversion  will  not  lie  in  this  case. — The  written  instru- 
ment, and  the  evidence  adduced  in  this  case,  do  not  so  identify 
thirty  bales,  or  fifteen  thousand  pounds  of  cotton,  as  to  invest  the 
appellee  with  a  title,  under  which  he  can  maintain  an  action  for 
their  conversion. — Browning  v.  Hamilton,  use,  <t'c 484 

TRUSTS. 

1.  Parol  trust. — The  provisions  of  the  statute.  Code,  (1852,)  §  1320, 
(Revised  Code,  §  1590,)  were  intended  to  prevent  fraud,  and  in 
avoidance  of  fraud,  a  parol  trust  may  be  engrafted  upon  an  instru- 
ment which  purports  to  be  absolute  on  its  face,  notwithstanding 
the  prohibition  of  the  statute  ;  and  in  order  to  constitute  fraud, 
and  suspend  the  operation  of  the  statute,  there  need  not  be  deceit, 
or  misrepresentation,  or  evidence  that  the  subsequent  failure  to 
fulfil  the  trust  was  the  result  of  an  original  fraudulent  design  ;  and 
the  failure  to  execute  such  a  trust,  from  whatever  cause,  is  a  con- 
structive fraud  against  which  equity  will  grant  relief. — Barrell  v. 
Hanrick,  Adm'r  et  al 60 

4.  Sale  by  trustee  under  order  of  court ;  what  is  necessary  to  make  valid. 
Where  a  trustee  appointed  by  the  court,  and  clothed  with  a  trust 
created  by  the  court,  is,  upon  an  application  for  that  purpose,  or- 
dered to  sell  laud,  the  legal  title  to  which  has  been  vested  in  him 
by  the  court,  for  the  purpose  of  the  trust,  and  he  sells  and  conveys, 
no  title  can  pass  by  any  conveyance  made  by  the  trustee  to  a  pur- 
chaser, until  the  sale  is  confirmed  by  the  court,  unless  the  order 
authorizes  him  to  convey  when  he  sells. — {Per  Byrd,  J.) — Witter  v. 
Dudley 617 
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1.  Complaint  in. — The  following  count,  in  a  complaint  in  an  action  of 
unlawful  detainer — held,  to  be  sufficient,  on  demurrer,  viz  :  "Plain- 
tiff sues  to  recover  possession  of  the  following  tract  or  parcel  of 
land,  to-wit :  lot  and  storehouse  on  said  lot,  number  47,  in  the  city 
of  Montgomery,  of  which  said  lot  she  was  seized  and  possessed  of 
heretofore,  to-wit :  on  the  first  day  of  June,  1865,  and  after  said 
possession  accrued,  and  while  so  possessed,  the  defendants  entered 
thereon  as  tenants,  until  the  first  day  of  October,  1865,  and  after 
the  expiration  of  their  said  lease,  or  contract  of  renting,  refused 
possession  on  demand,  in  writing,  but  unlawfully  withhold  and  re- 
tain the  same. " — Spear  4'  TJiomaason  v.  Lomax 576 

2.  Same  ;  ivhat  is  essential. — A  complaint  in  an  action  of  unlawful  de- 
tainer, which  fails  to  aver  that  "a  demand  in  writing  to  deliver  the 
possession  thereof  to  any  one  lawfully  entitled  thereto,"  was  made, 

is  detective.— 5.  C 576 

3.  Who  may  maintain. — A  personal  representative,  who  has  met  all 
the  requirements  of  the  law,  in  order  to  entitle  him  to  maintain  an 
action  of  unlawful  detainer,  can  do  so,  either  in  his  representative 
or  individual  character,  where  he  has  been  in  the  actual  possession 

of  the  land.— ,Sf.  C 576 

4.  What  evidence  admissible. — In  said  action,  evidence  of  the  price 
which  the  lot  brought  at  public  renting,  about  the  time  of  the 
expiration  of  the  possessory  interest  of  the  defendant,  is  admissible 

to  aid  the  jury  in  arriving  at  the  value  of  the  rent. — S.  C. 576 

5.  When  may  be  brought. — A  lease  expires  on  last  day  of  September  ; 
demand  of  possession  is  made  on  9th  October  following,  and  pos- 
session refused  ;  on  the  same  day,  but  after  the  refusal,  suit  is 
brought  to  recover  possession, — held,  that  the  suit  was  not  prema- 
turely brought.— ,§.   C 576 

6.  Jury  must  assess  rent. — In  an  action  of  unlawful  detainer,  it  is  the 
province  of  the  jury  to  assess  the  value  of  the  rent ;  and  the  court, 
on  motion,  should  render  a  judgment  for  the  same,  against  the 
parties  liable  therefor. — S.  C 576 

7.  Bond  under  ^  2314:,  Bevised  Code.— The  bond  in  this  case,  (see 
statement, )  conforms  to  §  3314,  Revised  Code,  and  does  not  cover 
costs,  as  required  by  section  3313.  A  judgment  may  be  rendered 
thereon  against  the  obligors  jointly,  for  whatever  amount  the  sure- 
ties are  liable,  under  the  evidence,  and  §§  3314  and  3316,  to  be  as- 
sessed by  the  jury. — S.  C 576 

8.  Belation  of  landlord  and  tenant  not  indispensable  to  the  maintainance 
of  the  action. — The  relation  of  landlord  and  tenant,  between  the 
parties  to  an  action  of  unlawful  detainer,  is  not  indispensable  to 
the  maintainance  of  the  action. — Hlyhtower  v.  Fitzpatrick's  Heirs. .  597 

9  Brought  by  heirs. — When  the  heirs  bring  an  action  of  unlawful 
detainer,  it  is  unnecessarj'  to  aver  in  the  complaint  that  they  are 
the  only  heirs  ;  this  is  matter  of  defense. — S.  C 597 

10.  Actual  possession  by  plaintiff,  not  necessary. — To  maintain  said 
action,  it  is  sufficient,  if  the  plaintiff  has  the  right  to  the  posses- 
sion ;  it  is  unnecessary  to  aver  actual  possession. — S.  C 597 
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11.  Complaint  in. — It  is  unnecessary  in  a  complaint  in  said  action, 
to  aver  actual  possession  within  the  last  three  years ;  this  is 
matter  of  defense. — S.  C 597 

VENDOR  AND  PURCHASER. 

1.  Conditional  sales. — ^Under  a  conditional  sale,  with  a  reservation  to 
the  vender  of  the  right  to  re-purchase  on  certain  specified  terms, 
the  law  requires  promptness  and  precision  on  his  part,  in  the  asser- 
tion of  his  reserved  right,  especially  when  the  purchaser  pays  a  fair 
price  for  the  property. — Beck  v.  Blue 31 

2.  Same. — If  the  contract  itself,  in  such  case,  specifies  no  time  within 
which  the  vendor  is  to  exercise  the  right  reserved  to  him,  the  law 
requires  that  he  should  exercise  it  within  a  reasonable  time. — S.  C.     31 

3.  Same. — Although  the  conduct  and  declaration  of  the  purchaser,  in 
admitting  and  recognizing  the  vendor's  right  to  purchase,  as  still 
continuing,  may  excuse  the  latter 's  failure  to  exercise  his  right  for  a 
period'of  ten  years,  up  to  the  death  of  the  purchaser  ;  yet  it  does 
not  excuse  his  failure  to  assert  his  right  against  the  administrator 
for  nearly  twelve  months  after  his  appointment,  and  eight  months 
after  he  had  sold  the  property. — S.  C 31 

4.  Contract  of  sale  ;  respective  duties  of  vendor  and  i^endee. — A  con- 
tract of  sale  is  perfect,  when  all  the  terms  are  agreed  upon  hj  the 
parties,  and  thej'  mutually  bind  themselves  to  perform  their  respec- 
tive obligations  imposed  thereby,  and  if  the  article  is  contracted  to 
be  sold  at  a  certain  place,  that,  in  the  absence  of  any  express  stipu- 
lation in  the  contract,  is  the  place  of  delivery  ;  and  the  vendor  is 
not  required  to  deliver  the  article  sold,  before  payment,  or  an  offer 
to  pay  the  purchase-money,  there  being  no  express  stipulation  in 
the  contract  to  the  contrary. — Offutl  v.  Wells 199 

5.  Same, — K  the  vendor  brings  suit  on  such  a  contract  before  a  de- 
livery, in  order  to  recover,  he  must  prove  an  offer,  or  a  readiness  to 
deliver  the  thing  sold,  at  the  place,  and  within  the  time  the  contract 
stipulates  ;  and  if  the  vendee  brings  suit  to  recover  damages  for  a 
failure  to  deliver  goods  sold  for  cash,  at  the  place,  and  within  the 
time  stipulated,  or  fixed  by  law,  he  must,  in  order  to  recover,  prove 
that  he  paid,  or  offered  to  pay,  the  vendor  the  purchase-money,  or 
give  some  good  excuse  for  not  making  the  offer. — S.   C ]99 

2.  Purchaser  has  the  right  to  call  for  and  examine  chain  of  title. — The 
following  ruling  in  the  case  of  JoAnson  t).  Thweatt,  18  Ma.  741,  cited 
and  adhered  to  :  "A  purchaser  has  the  right  to  call  for  and  examine 
the  chain  of  title  to  the  land  he  is  about  to  purchase,  and  if  he 
neglects  to  do  this,  and  purchases  without  seeing  the  deeds,  through 
which  he  is  to  receive  title,  it  is  his  own  foUy  ;  in  the  language 
of  the  authorities,  it  is  crassa  negUgentia,  and  he  can  not  protect 
himself  from  the  consequences  of  notice,  by  insisting  upon  his  own 
folly  and  neglect." — IVitter  v.  Dudley 616 

"WILLS. 

1.    Widoto'a  right  to  dissent,  personal. — The  widow's  right  to  dissent 
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from  tlie  will  of  her  deceased  husband,  (Code,  §  1610),  is  personal 
to  her,  and  can  not  be  exercised  by  the  administrator,  in  the  event 
of  her  death,  within  the  twelve  months,  without  having  expressed 
her  dissent— Donald,  AdnVr,  v.  Portis,  Adm'r 29 

2.  Will— deed  ;  distinction  between— li  an  instrument  be  in  the  form 
of  a  deed  of  gift,  and  called  such,  still,  if  its  purpose  be  testamen- 
tary, and  it  is  only  to  be  consummated  by  the  death  of  the  maker, 
effect  will  be  given  to  it  as  a  will,  and  not  as  &  deed.— (jfillham  Sisters 

V.  Mastin 365 

3.  Same  ;^8ame.—^.  made  a  "conditional  deed  of  gift  of  all  money 
due,  or  hereafter  to  become  due"  him,  to  his  four  sisters,  and  deliv- 
ered to  them  the  evidences  of  debt,  and  also  the  instrument  ;  but 
qualified  the  delivery  by  the  following  words  :  "  And  in  the  event  I 
shall  die,  or  be  killed,  in  the  causualties  of  the  war,  whither  I  am 
new  going,  then  all  such  moneys  are  to  become  the  property  of  my 
said  four  sisters,  to  be  equally  divided  between  them  ;  hut  if  I 
should  survive  and  return,  then  this  instrument  is  to  be  null  and 
void,  otherwise  to  remain  in  full  force  and  effect," — Jield,  that  the 
instrument  was  of  a  testamentary  character,  and  could  have  no 
effect  as  a  deed.— ,S.  C •  365 

4.  Clause  of  will :  construction  of  .—Where  a  testator  directs,  by  his 
will,  that  his  executor  shall  convey  to  some  one  of  three  named 
States,  his  slave  Harriet,  and  her  children,  and  bequeaths  to  his  ex- 
cutor  the  sum  of  $5,000  to  carry  out  the  trust,  and  says,  ''  out  of 
said  sum  is  to  be  paid  all  expenses  which  may  arise  in  conveying 
Harriet  and  her  children,"  &c.,  no  allowance  will  be  made  to  the 
executor  out  of  the  estate  for  this  service  ;  and  the  executor,  to  be 
entitled  to  a  credit  for  this  $5,000,  must  show  that  he  has  fulfilled 
the  trust  for  which  it  was  gi\en.—Ivey  v.  Coleman,    JExe'r 410 

5.  Will;  characteristics  of— An  instrument,  which  conveys  no  in- 
terest or  estate,  that  is  to  vest,  upon  its  execution,  and  before  the 
death  of  the  maker,  but  which  is  to  depend  upon  the  event  of  death 
to  consummate  it,  can  only  be  executed  as  a  will,  no  matter  what 
may  be  its  form,  or  what  it  may  be  called.— IfcG wire,  Adm'r,  v. 
Bank  of  MoUle o^^ 

WITNESS. 

1.  Plaintiff  a  competent  witness  in  a  suit  against  a  corporation.— In  a 
suit  against  a  railroad  company,  the  plaintiff  is  a  competent  witness 
for  himself  under  the  act  I4th  February,    1867,  (Revised  Code, 

§  2704.)— ^te.  #  Fla.  R.  B.  Co.  v.  Watson 75 

2.  Probate  of  a  will ;  widow  not  a  party  to  the  proceeding,  a  competent 
witness.— In  a  proceeding  for  the  probate  of  a  will,  between  the 
proponent  and  the  contestants,  the  widow  not  being  a  party  there- 
to, she  is  not  within  the  exception  contained  in  §  2704  Rev.  Code, 
that  where  an  executor  or  administrator  is  a  party  to  a  suit,  neither 
party  shall  testify  against  the  other,  as  to  any  transaction  with  or 
statement  by  the  testator,  or  intestate,  and  she  is  a  competent  wit- 
ness.— O'Neal  V.  Reynolds 19' 
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3.  HoVBfar  §  2704  B.  C,  affects  competency  of  a  wittiesa. — The  effect  of   . 
the  exception  to  the  general  rule  prescribed  by  the  section  above 
referred  to,  is  not  to  render  a  witness  incompetent  generally,  but 
incompetent  only  to  testify,  upon  certain  specified  subjects. — S.  C.  197 

4.  Evidence;  witness  alloiced  to  refresh  his  memory  from  written  me- 
moranda.— A  witness  may  refresh  his  memory  by  referring  to  writ- 
ten memoranda,  before  answering  questions,  calling  for  the  amount 

of  his  purchases  and  sales  as  a  merchant. — Godden  v.  Pierson 370 

5.  Party ;  competent  icitness. — A  guardian,  on  a  proceeding  for  final 
settlement  of  his  accounts,  before  the  probate  court,  is  a  competent 
witness  in  his  own  behalf.     Revised  Code,   §  2704  (2302o). —  Wal- 

ihallv.  Walthall 456 

Brand  v.  Abbott 499 

Elston  V.  Wyley 640 

6.  Witness  ;  competency  not  affected  by  an  adulterous  connection. — 
Defendant  being  on  trial  for  murder,  a  woman  was  off'ered  as  a 
witness  for  the  State,  who,  on  her  voir  dire,  stated  that  she  and  the 
defendant  agreed  to  marry  ;  that  defendant  told  her  he  could  not 
get  a  license  for  them  to  marry  at  that  time,  because  "  all  the  old 
licenses  had  run  out,"  but  that  "as  soon  as  the  new  licenses  came 
in"  he  would  get  a  license  and  marry  her,  and  upon  this  agreement 
they  cohabited, — held,  this  was  no  marriage,  but  an  adulterous  con- 
nection, and  that  the  woman  was  a  competent  witness. — Robertson 

V.  State 509 

7.  Suit  by  the  Governor  ;  defendant  competent  witness. — In  a  suit  by 
the  Governor  of  the  State,  the  defendant  is  a  competent  witness 

for  himself  under  §  2704,  Revised  Code. — Patton,  Gov'r,  v.  Gilmer. .  548 

8.  In  a  suit  by  Mayor,  Sfc,  of  Mobile  to  recover  a  fine;  defendant  not 
a  competent  icitness. — In  a  proceeding  in  the  circuit  court,  by  the 
Mayor,  &c.,  of  the  City  of  Mobile,  against  a  defendant  to  recover  a 
fine  for  the  violation  of  a  city  ordinance,  the  defendant  is  not  a 
competent  witness  for  himself,  under  §  2704  of  the  Revised  Code. — 
Mayor  of  Mobile  v.  Jones 630 

9.  Section  2704,  Revised  Code,  construed. — Where  the  defendant  is  in- 
troduced and  examined  as  a  witness  in  his  own  behalf,  it  is  com- 
petent for  the  plaintiff,  being  administratrix,  to  ask  the  defendant 
on  cross  examination,  a  question  in  relation  to  a  transaction  be- 
tween witness  and  plaintiffs  intestate,  for  such  witness  is  then 
"  called  to  testify  thereto  by  the  opposite  party,"  within  the  mean- 
ing of  §  2704,  Revised  Code. —  Thomas,  Adm'x,  v.  Thomas 120 

WRIT  OF  INQUIRY,  (Execution  of). 

1.  Judgment  by  default;  effect  of  on  Code  complaint. — The  effect  of  a 
judgment  by  default  on  a  Code  complaint  is,  that  it  is  to  be  taken 
as  an  admission  of  all  the  facts  necessary  to  sustain  the  cause  of 
action  ;  and  that  the  only  question  which  is  open  on  the  execution 
of  the  writ  of  inquiry,  is  the  quantum  of  damages. — Randolph  v. 
Sharpe 265 
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2.  Evidence;  what  adjnissible  in  mitigation  of  damages. — The  com- 
plaint describes  two  subdivisions  of  land  not  conveyed  by  the  deed 
from  appellant  to  appellee  ;  and  a  proper  transcript  of  said  deed, 
without  proof  of  execution,  (Code,  Art.  in,  Ch.  1,  Tit.  1,  p.  2,) 
was  admissible  to  lay  a  predicate,  to  show  by  proof,  that  a  part  of 
the  four  40  acre  subdivisions  surveyed,  and  ran  around,  and  mark- 
ed off  "by  the  witness  who  proved  the  value  of  the  timber  thereon, 
was  not  conveyed  by  the  deed  from  appellant  to  appellee,  and 
thereby  to  mitigate  the  damages.— 6'.  C 265 

3.  Same  ;  what  not  admisaiile. — But  such  transcript  would  not  be  ad- 
missible to  prove  the  purchase-money  paid  for  said  timber,  as  that 
was  already  established  by  the  complaint. — S.  C 265 

4.  Same;  what  not  admissible.— A  defective  conveyance  from  one  H. 
to  M.  J.  &  M.,  for  the  timber  in  question,  and  upon  which  they 
established  their  claim  against  appellee,  not  admissible  evidence  for 
appellant.— S.  C 265 

5.  Eviction ;  in  this  case  not  necessary  to  recovery. — Under  the  covenant 
set  out  in  the  complaint,  the  right  of  appellee  to  recover  for  a 
breach  of  it,  did  not  depend  on  his  being  deprived  of  the  possession, 
and  enjoj'ment  of  the  timber. — S.  C - 265 

6.  Damages;  measure  of. — The  measure  of  damages,  the  value  of  the 
timber  to  which  M.  J.  &  M.  established  their  claim,  taking  locality 
into  consideration,  with  interest  from  commencement  of  suit. — 
S.C 265 


A    001  167  781     2 


